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On Septenber 4, 1996, following a circuit court jury
trial, respondent-appellant WIlie Jones (Defendant) was
convicted of: (1) one count of sexual assault in the second
degree, in violation of Hawai‘ Revised Statutes (HRS)

§ 707-731(1)(a) (1993)* (Count I); (2) one count of attenpted

1

HRS § 707-731(1)(a) states in pertinent part that “[a] person commts
the offense of sexual assault in the second degree if . . . [t]he person
knowi ngly subjects another person to an act of sexual penetration

(conti nued. ..



sexual assault in the second degree, in violation of HRS

88 705-500 (1993)2 and 707-731(1)(a) (Count 11); (3) one count of
sexual assault in the fourth degree, in violation of HRS § 707-
733(1)(b) (1993)2 (Count 111); and (4) two counts of sexual
assault in the fourth degree, in violation of HRS § 707-733(1)(a)
(1993) (Counts 1V and V). Defendant appeal ed his convictions.
The | CA vacated Defendant’s convictions of Counts | through 1V,
hol ding that the trial court erred in instructing the jury
regardi ng consent and that jury unanimty as to the verdicts was

required. See State v. Jones, No. 20543 (Haw. C. App. Cct. 16

1(...continued)
by conpul sion[.]”

2 HRS § 705-500 states, in pertinent part:

Criminal attempt. (1) A person is guilty of an
attempt to conmt a crime if the person

(a) I ntentionally engages in conduct which would
constitute the crime if the attendant
circumstances were as the person believes them
to be; or

(b) I ntentionally engages in conduct which, under
the circunstances as the person believes themto
be, constitutes a substantial step in a course
of conduct intended to culmnate in the person’s
comm ssion of the crime[.]

8 HRS § 707-733 states in pertinent part:

Sexual assault in the fourth degree. (1) A person
commts the offense of sexual assault in the fourth degree
if:

(a) The person knowi ngly subjects another person to
sexual contact by conpul sion or causes another
person to have sexual contact with the actor by
compul si on

(b) The person knowi ngly exposes the person’s
genitals to another person under circunstances
in which the actor’s conduct is likely to alarm
the other person or put the other person in fear
of bodily injury[.]
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1998). The I CA also reversed Defendant’s conviction of Count V
after the prosecution conceded that there was no evidence in
support thereof. See id.

We granted petitioner-appellee State of Hawaii's (the
prosecution) application for a wit of certiorari to reviewthe
decision of the ICA. W agree with the ICAthat the trial court
reversibly erred in instructing the jury. However, in |ight of

our decision in State v. Klinge, 92 Hawai ‘i 577, 994 P.2d 509,

reconsideration denied, 92 Hawai‘i 577, 994 P.2d 509 (2000), and,

because the I CA msapplied this court’s holding in State v.
Arceo, 84 Hawai‘i 1, 928 P.2d 843 (1996), we wite to clarify the
| CA's anal ysi s.

. BACKGROUND

The background facts are set forth in detail in the
| CA's opinion, see Jones, slip op. at 2-5, which we will not
repeat here. However, the relevant facts for purposes of our
clarification of the ICA's analysis are briefly stated bel ow and
presented in nore detail in the discussion section, infra.

In July 1994, Conplainant, who was then fourteen-years-
old, her famly, and sone of her friends devel oped a friendship
w th Defendant, who was then thirty-six-years old. During their
friendship, Conplainant and Def endant di scussed Conpl ai nant’s
i nterest in nodeling and how Def endant coul d hel p her begin a

career.



Conpl ai nant testified that, during the course of an
outing with Defendant to the beach, his hotel sw nm ng pool, and
his hotel roomsonetinme in July or August 1994, Defendant:

(1) touched her leg and her right breast, as well as exposed his
genitals, while they were sitting in Defendant’s car; (2) pulled
Conpl ai nant’ s bathing suit to the side and “tr[ied] to stick his
penis” into her vagina while swmmng in the hotel pool; and

(3) pulled down her sweat shorts and inserted his penis into her
vagina three tines while she was in the bathroom of Defendant’s
hotel room Conplainant also testified that, when Defendant made
sexual advances toward her, she tried to avoid himor push him
away.

Def endant was subsequently indicted on six counts of
sexual assault for the followi ng acts: Count | for sexua
assault in the second degree (sexual penetration in the hotel
room); Count Il for attenpted sexual assault in the second degree
(attenpted sexual penetration in the pool); Count Il for sexual
assault in the fourth degree (exposure of genitals in the car);
Count 1V for sexual assault in the fourth degree (placing hand on
Conmplainant's breast in the car); Count V for sexual assault in

the fourth degree (placing penis on Conplainant's vagina in the



hotel roon); and Count VI for sexual assault in the fourth degree
(pl aci ng hand on Conplainant's vagina in the hotel roon.*

During closing argunments, Defendant argued that
Conpl ai nant had consented to his sexual advances. The
prosecution, on the other hand, argued that the evidence showed
Compl ai nant’ s | ack of consent and al so focused on Conpl ai nant’s
yout h, arguing that Defendant was a con artist who took advantage
of a young girl.

At the settling of jury instructions, the parties
agreed to the follow ng consent instruction, which was given by

the court:

In any prosecution, the conplaining witness’'s consent to the
conduct alleged or to the result thereof, is a defense if
the consent negatives an elenment of the offense or precludes
the infliction of the harmor evil sought to be prevented by
the | aw defining the offense

Consent is not a defense if:

(1) It is given by a person who is legally inconmpetent
to authorize the conduct alleged [hereinafter, Ground 1]; or

(2) It is given by a person who by reason of youth,[5
ment al di sease, disorder, or defect, or intoxication is
mani festly unable or known by the defendant to be unable to
make a reasonabl e judgment as to the nature or harnful ness
of the conduct alleged [hereinafter, Ground 2]; or

(3) It is given by a person whose consent is sought to
be prevented by the |aw defining the offense [hereinafter,
Ground 3]; or

(4) It is induced by force, duress, or deception
[ hereinafter, Ground 4].

4 At the close of the prosecution's case-in-chief, Defendant noved for
judgment of acquittal on all counts, which the trial court denied, except as
to Count VI, which the court granted

5 We note here that, pursuant to the strict liability offense defined
in HRS 8 707-732(1)(b) (1993), when the conmplainant is | ess than fourteen
years ol d, the defendant’s know edge of the conplainant’s “youth” and the
issue of the conplainant’s consent are irrelevant. Because Conpl ai nant in
this case was fourteen years of age, Defendant was not charged with the strict
liability offense, and, therefore, HRS § 707-732(1)(b) is inapplicable
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The burden is upon the prosecution to prove beyond a
reasonabl e doubt that the conplaining witness did not
consent to the conduct alleged or the result thereof. | f
the prosecution fails to neet its burden, then you must find
the defendant not guilty.

After deliberations, the jury returned guilty verdicts as to
Counts | through V, and Defendant tinely appeal ed.

On appeal before the | CA, Defendant argued, inter alia,

that his convictions and sentences shoul d be reversed because:
(1) the trial court commtted plain error by including Gounds 1
and 3 in the consent instruction because there was no rational
basis in the evidence to support such an instruction; (2) the
trial court commtted plain error by failing to provide the jury
wWith a specific unanimty instruction with respect to Count I,
advising the jury that all twelve of its nenbers nust agree that
t he sane underlyi ng cul pabl e act had been proved beyond a
reasonabl e doubt; and (3) Defendant was denied the effective
assi stance of counsel based on trial counsel’s failure to ensure
that the jury was properly instructed.

The I CA agreed that the trial court erroneously
Instructed the jury regarding consent with respect to Counts |

through I'V.® Specifically, the I CA held that,

"[lI]neffective consent” in a crimnal case as set forth in
Hawai ‘i Revised Statutes (HRS) § 702-235 (1993) is an
attendant circumstance of the offense to which it is
attributed and therefore a material el ement which must be
proven beyond a reasonabl e doubt by the prosecution. W

6 As previously stated, the ICA reversed Defendant’s conviction and

sentence as to Count V based upon the prosecution’'s concession that the tria
court erroneously denied Defendant’s nmotion for judgment of acquittal on that
count .
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further hold that because there are four potential grounds
upon which ineffective consent may be found, the jury nust
be informed that its decision nmust be unani mous as to at

| east one of these grounds before it may render a verdict of
guilty on the offense involved. W also conclude that where
the jury is instructed that a defendant's crimnal liability
may be based on the |ack of consent of the conpl aining

wi tness (the conplainant) and is also instructed on
ineffective consent, the jury must be advised that these

bases for crimnal liability are mutually exclusive. Thus,
the jurors must reach unanimty on one of them as the basis
for crimnal liability as to the offense concerned. Because

the ineffective consent instruction of the first circuit
court (the court) failed to informthe jury of the foregoing
propositions, the instruction was prejudicially erroneous.

Jones, slip op. at 1-2. Accordingly, the |ICA vacated Defendant’s
convictions as to Counts | through IV and remanded the case for a
new trial on those counts. 1In light of its disposition, the |ICA
declined to address Defendant's remai ning contentions.

On Novenber 17, 1998, we granted the prosecution’s
timely petition for a wit of certiorari, wherein the prosecution
argues that the I1CA erred in vacating Defendant’s convictions.
The prosecution concedes that the ineffective consent instruction
was erroneously given because the instruction was inapplicable to
t he evi dence adduced. However, the prosecution maintains that
the inclusion of the ineffective consent instruction did not
contribute to the verdict because there was sufficient evidence
t hat Conpl ai nant did not consent to Defendant's conduct in the
first place. The prosecution also contends that the |ICA

m sapplied this court’s holding in State v. Arceo, 84 Hawai ‘i 1,

928 P.2d 843 (1996), and that jury unanimty was not required in

thi s case.



1. STANDARDS OF REVI EW

A Statutory Interpretation

““The interpretation of a statute is a question of |aw

reviewabl e de novo.’” State v. Klinge, 92 Hawai ‘i 577, 584, 994

P.2d 509, 516 (quoting State v. Kotis, 91 Hawai‘i 319, 327, 984

P.2d 78, 86 (1999) (citations onitted)), reconsideration denied,

92 Hawai i 577, 994 P.2d 509 (2000).

B. Jury lInstructions

In the instant case, Defendant’s trial counsel agreed
to the jury instructions as given and, thus, invited the error of
whi ch Def endant now conpl ains. The I CA stating that,
ultimately, the trial court is responsible for properly
instructing the jury, concluded that the erroneous instructions
prej udi ced Def endant and anounted to plain error by the trial

court. Jones, slip op. at 19 (citing State v. Feliciano, 62 Haw

637, 643, 618 P.2d 306, 310 (1980)). An error is deened plain
error if the substantial rights of the defendant have been

af fected adversely. See State v. Vanstory, 91 Hawai‘i 33, 42,

979 P.2d 1059, 1068 (1999).
We acknow edge that, generally, invited errors are not

reversible. See State v. Puaoi, 78 Hawai‘< 185, 189, 891 P.2d

272, 275 (1995). However, on appeal before the | CA Defendant
argued that he was deni ed effective assistance of counsel based

on, inter alia, defense counsel’s failure to ensure that the jury




was properly instructed. Specifically, Defendant contends that
the ineffective consent instruction agreed to by trial counsel
was not supported by the evidence adduced and that this error
prejudi ced Defendant. When an ineffective assistance of counsel
claimis raised, the defendant has the burden of establishing:

“1l) that there were specific errors or om ssions reflecting
counsel's lack of skill, judgment, or diligence; and 2) that such
errors or omssions resulted in either the w thdrawal or
substantial inpairnent of a potentially neritorious defense.”

State v. Fukusaku, 85 Hawai‘i 462, 479-80, 946 P.2d 32, 49-50

(1997) (citations omtted).

Whet her we review the jury instructions in this case
for plain error by the trial court or as an ineffective
assi stance of counsel claim the ultimte question is whether the
erroneous instructions prejudiced Defendant’s rights. Here, the
prosecution has conceded that the ineffective consent instruction
was erroneously given.” Indeed, “erroneous instructions are
presunptively harnful and are a ground for reversal unless it
affirmati vely appears fromthe record as a whole that the error

was not prejudicial.” State v. Valentine, 93 Hawai‘i 199, 204,

998 P.2d 479, 484 (2000) (citations omtted). However, the error

7 As discussed infra, our independent review of the record and rel evant

case | aw supports the prosecution’s confession of error. See State v. Hoang
93 Hawai i 333, 336, 3 P.3d 499, 502 (2000) (recognizing that, even when the
prosecut or concedes error, it is incunmbent on the appellate court to ascertain
whet her the confession of error is supported by the record and well-founded in
I aw) .
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is not to be viewed in isolation and considered purely in

the abstract. It nmust be examned in the light of the
entire proceedi ngs and given the effect which the whole
record shows it to be entitled. In that context, the rea

guestion becomes whether there is a reasonable possibility
that error may have contributed to conviction

If there is such a reasonable possibility in a
crimnal case, then the error is not harm ess beyond a
reasonabl e doubt, and the judgment of conviction on which it
may have been based must be set aside

Id. (enphasis added) (citations omtted).

I11. DI SCUSSI ON

The key issue presented in this case is whether the
consent instruction was prejudicially erroneous because: (1) the
jury was instructed that it could find Defendant guilty based on
either of two alternative theories of guilt based on the | ack of
| egal consent —- either (a) that Conplainant did not consent to
the conduct, or (b) that Conpl ai nant consented, but her consent
was legally ineffective (based on any of the four grounds of
i neffective consent); (2) it is inpossible to ascertain the
theory of guilt upon which the jury rested its guilty verdict
because the jury was not instructed that it nust be unani nbus as
to one of the theories; and (3) there was legally insufficient
evi dence to support the ineffective consent theory.

The prosecution concedes that the trial court’s
instruction as to ineffective consent was erroneously given
because there was insufficient evidence to support such an
instruction, but maintains that the error was harm ess. The
prosecution argues that, inasnuch as the ineffective consent

instruction was clearly inapplicable and there was strong
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evi dence that Conpl ainant did not consent, the error did not
contribute to the verdict. However, the prosecution also

acknowl edges and the record reflects that there was sone evi dence
and argunent to the jury supporting sone of the grounds of

i neffective consent. Because it is possible that the jury
incorrectly believed that it could convict Defendant based on a
finding of ineffective consent, despite the lack of legally
sufficient evidence, see discussion infra, we agree with the |ICA
that the consent instruction as given was prejudicially
erroneous, affecting Defendant’s substantial rights. However, we
granted the prosecution’s application for certiorari to clarify
the I CA's anal ysi s.

A. Counts | through IV

1. General Principles

HRS 8§ 702-205 (1993) defines the “el enents of an

of f ense” as:

such (1) conduct, (2) attendant circunstances, and (3)
results of conduct, as:

(a) Are specified by the definition of the offense, and
(b) Negative a defense (other than a defense based on the
statute of limtations, |ack of venue, or | ack of

jurisdiction).
(Enmphases added.) Further, HRS § 701-114 (1993) provides that no
person may be convicted of an offense w thout proof beyond a

reasonabl e doubt of each el enent of the offense. As discussed

bel ow, the lack of |egal consent was an el ement of each of the

offenses in Counts I, II, 111, and |IV.
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Because “conpul sion” is an elenment of each of the
crimes charged in Counts I, Il, and IV, the prosecution had the
burden of proving that Defendant conmtted the cul pable acts “by
conpul sion.” HRS 88 707-731(1)(a) and 707-733(1)(a).® The
definition of conpul sion includes the “absence of consent.” HRS
8§ 707-700 (1993).° Thus, with respect to Counts I, Il, and 1V,
the “absence of consent” is an elenent of the offense “specified
by the definition of the offense,” HRS § 702-205(a), and was
required to be proven beyond a reasonabl e doubt by the
prosecuti on.

Wth respect to Count |11, the prosecution nust prove
t hat Defendant “know ngly expose[d] [his] genitals to
[ Conpl ai nant] under circunstances in which [his] conduct [was]

likely to alarmthe [ Conplainant] or put the [Conpl ainant] in

fear of bodily injury[.]” HRS 8§ 707-733(b) (enphasis added).

HRS § 702-233 (1993) provides that:

In any prosecution, the [victims] consent to the conduct

all eged, or to the result thereof, is a defense if the
consent negatives an element of the offense or precludes the
infliction of the harm or evil sought to be prevented by the
| aw defining the offense

(Enmphasi s added.) Cearly, consent negatives the el enent that

Def endant' s “conduct [was] likely to alarm [ Conpl ai nant] or put

See supra notes 1 and 3.

® HRS § 707-700 provides that “‘[c]onmpul sion” means the absence of
consent, or a threat, express or inmplied, that places a person in fear of
public humliation, property damage, or financial |oss.” The prosecution’s

theory of the case, however, focused upon the absence of consent.
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[her] in fear of bodily injury.” 1d. Consent, therefore, is a

defense to Count |11, and, pursuant to HRS 8§ 702-205(b), the

prosecution had the burden of negating the defense of consent.
In the context of this case, there were two possible

ways for the prosecution to neet its burden of negating the

defense of consent. The first way -- the prosecution’s primry
theory -- was to prove that Conpl ainant did not consent at all,
i.e., “the absence of consent.” The second way was to prove

that, even if Conpl ai nant consented, such consent was
ineffective. HRS 8§ 702-235 (1993) provides that consent is not a

def ense i f:

(1) It is given by a person who is legally inconpetent to
aut hori ze the conduct alleged [Ground 1]; or

(2) It is given by a person who by reason of youth, mental
di sease, disorder, or defect, or intoxication is
mani festly unable or known by the defendant to be
unable to make a reasonable judgment as to the nature
or harnful ness of the conduct alleged [Ground 2]; or

(3) It is given by a person whose inprovident consent is
sought to be prevented by the |aw defining the offense
[ Ground 3]; or

(4) It is induced by force, duress or deception [Ground
4].

The commentary to HRS § 702-235 provides that “[t]his section
deprives the defendant of a defense based on consent in those
situations where the [victims] apparent consent is actually
meani ngl ess.” Comentary to HRS § 702-235 (enphasis added).
Further, “[f]acts which deprive consent of its effectiveness
negati ve a defense, thereby making themelenents of the offense.”

1 d.
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Mor eover, Hawaii’s case | aw recogni zes that ineffective
consent, if proven, also renders consent neani ngless where the
absence of consent is an elenment of the crine specified in the

definition of the offense. See State v. Gshiro, 5 Haw. App. 404,

408, 696 P.2d 846, 850 (1985) (“[I]f consent as a defense is
subject to the ten qualifications of HRS § 702-235, then [l ack
of ] consent as an elenent is simlarly restricted.”). Thus, with
respect to each of Counts I, II, Ill, and IV, the attendant
circunstance of |ack of |egal consent was an el enment of the
charged offense, see HRS § 702-205, and the prosecution could
prove that elenent by establishing (1) that Conplai nant did not
consent (“absence of consent”) or (2) that any “apparent” consent
was i neffective pursuant to HRS § 702-235 (“ineffective
consent”). As discussed in section IIl.B., infra, we nust
determ ne whether the jury was required to reach a unani nous
verdict as to the particular node of proving the el enent of |ack
of | egal consent.
2. Jury Instructions

Wth respect to jury instructions, "[i]t is a grave
error to submt a [crimnal] case to a jury without accurately
defining the offense charged and its elenments. Accordingly, the
jury may not be instructed in a manner that would relieve the
prosecution of its burden of proving every el enent of the offense

charged.” State v. Jenkins, 93 Hawai‘i 87, 108, 997 P.2d 13, 34
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(2000) (citations and footnote omtted). Further, “where

the jury has been given instructions on a defense other than an
affirmati ve defense,[1°] but has not been instructed that the
prosecution bears the burden of proof beyond a reasonabl e doubt
with respect to negativing that defense, substantial rights of
the defendant may be affected and plain error may be noticed.”

Raines v. State 79 Hawai i 219, 225, 900 P.2d 1286, 1292 (1995);

see also HRS § 701-115 (1993).
In its application, the prosecution seens to argue that
Def endant was not entitled to an instruction on the defense of

consent. However ,

[o]ur cases have firmy established that a defendant is
entitled to an instruction on every defense or theory of
defense having any support in the evidence, provided such
evi dence woul d support the consideration of that issue by
the jury, no matter how weak, inconclusive, or

unsati sfactory the evidence may be. State v. Sawyer, 88
Hawai ‘i 325, 333, 966 P.2d 637, 645 (1998) (quoting State v.
Kai ama, 81 Hawai‘i 15, 24, 911 P.2d 735, 744 (1996)[).]

State v. Cabrera, 90 Hawai‘i 359, 370, 978 P.2d 797, 808 (1999)

(sonme citations and internal quotation marks omtted). It was
Def endant's theory of the case that Conpl ai nant had consented to
hi s sexual acts based on evidence that she voluntarily
acconpanied himall day to the beach and his hotel room even

after an all eged assault, and that she did not conplain to any of

10 pursuant to HRS § 701-115(3) (1993), “[a] defense is an affirmative

defense if: (a) It is specifically so designated by the Code or another
statute; or (b) If the Code or another statute plainly requires the defendant
to prove the defense by a preponderance of the evidence.” An affirmative

defense is not one that the prosecution is required to negative as an el ement
of the offense. See State v. Anderson, 58 Haw. 479, 484-85, 572 P.2d 159, 163
(1977) .
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the other children who were present. Although this evidence is
inconclusive as to the ultimte question whet her Conpl ai nant
consented to the conduct alleged, under Cabrera, the evidence was
rel evant to Defendant’s theory that Conpl ai nant consent ed.
Therefore, as to Counts I, II, IlIl, and IV, the attendant

ci rcunst ance of lack of |egal consent was an el enent of the crine
charged, and thus, the trial court was required to instruct the
jury as to the defense of consent with respect to each of those
counts. Accordingly, we reject the prosecution s argunent that
Def endant was not entitled to an instruction regarding the

def ense of consent.

B. The Right to a Unani nous Verdi ct

The prosecution contends that the I CA erred by hol di ng
t hat Defendant was denied his right to a unani nous verdi ct
because the I CA m sapplied this court’s holding in Arceo.

“[T]he right of an accused to a unaninous verdict in a
crimnal prosecution, tried before a jury in a court of this
state, is guaranteed by article I, sections 5 and 14 of the
Hawai ‘i Constitution['].” Arceo, 84 Hawai‘i at 30, 928 P.2d at
872. The jury nust unaninously find that each material el enent

of the offense has been proven -- the conduct, the attendant

11

Article I, section 5 of the Hawai‘i Constitution provides in relevant part
that “[n]o person shall be deprived of life, liberty or property without due
process of law[.]” Article I, section 14 provides in relevant part that,
“[i]n all crimnal prosecutions, the accused shall enjoy the right to a speedy
and public trial by an inpartial jury[.] Juries, where the crinme charged is
serious, shall consist of twelve persons.”
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circunstances, and the result of conduct -- as well as the nental
state requisite to each elenent. See id.; HRS 88 702-204 (1993)
and 702-205 (1993).

1. State v. Arceo: Separate and Distinct Culpable Acts

In Arceo, evidence of nmultiple acts of sexual contact

and sexual penetration was introduced to support each of two
counts of sexual assault. 84 Hawai‘i at 3, 928 P.2d at 845. This
court held that, "when separate and distinct cul pable acts are
subsuned within a single count charging a sexual assault -- any
one of which could support a conviction thereunder -- and the
defendant is ultimately convicted by a jury of the charged
of fense, the defendant's constitutional right to a unani nous
verdict is violated" unless either the prosecution elects the
speci fic conduct upon which it intends to rely to establish the
conduct el enment of the offense or the trial court gives the jury
a specific unanimty instruction. 1d. at 32-33, 928 P.2d at
874-75. The prosecution argues that the unanimty requirenent
articulated in Arceo does not apply to the instant case because
t he various grounds upon which the jury could have found a | ack
of consent, i.e., the absence of consent or one of the four
grounds for finding ineffective consent, did not anount to
separate and distinct cul pable acts that could support separate
counts of an indictnent or conplaint. W agree with the

prosecuti on.
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As this court recognized in Val entine,

[t]he Arceo decision dealt with a situation in which the
prosecuti on had adduced evi dence regardi ng i ndependent
incidents, during each of which the defendant engaged in
conduct that could constitute the offense charged, and each
of which could have been, but were not, charged as separate
of fenses. I nasmuch as these independent instances of

cul pabl e conduct were submtted to the jury in a single
count that charged but one offense, we held that a specific
unanimty instruction was necessary to ensure that each
juror convicted the defendant on the basis of the sane
incident of culpable conduct.

Thus, two conditions nust converge before an Arceo
unanimty instruction, absent an election by the
prosecution, is necessary: (1) at trial, the prosecution
adduces proof of two or nore separate and distinct cul pable
acts; and (2) the prosecution seeks to submt to the jury
that only one offense was conm tted. Mor eover, it bears
repeating that the purpose of an Arceo unanimty instruction
is to elimnate any ambiguity that m ght infect the jury's
del i berations respecting the particular conduct in which the
defendant is accused of engaging and that allegedly
constitutes the charged offense

93 Hawai ‘i at 208, 998 P.2d at 488 (enphases added) (citations
omtted).

In the instant case, although the prosecution adduced
proof of two or nore “separate and distinct cul pable acts” or
“i ndependent incidents,” the prosecution correctly charged
Def endant with separate counts of sexual assault with respect to
each distinct cul pable act or incident.!? Thus, the danger
present in Arceo that the jury did not agree upon which
I ndependent incident constituted the charged of fense was not

presented by the consent instruction in this case. See

12 The jury was presented with the follow ng “separate and distinct
cul pabl e acts” or “independent incidents”: Count | for sexual assault in the
second degree (sexual penetration in the hotel room; Count Il for attenpted
sexual assault in the second degree (attenpted sexual penetration in the
pool); Count IIl for sexual assault in the fourth degree (exposure of genitals

in the car); Count IV for sexual assault in the fourth degree (placing hand on
Conpl ai nant's breast in the car); and Count V for sexual assault in the fourth

degree (placing penis on Conplainant's vagina in the hotel room.
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Val entine, 93 Hawai ‘i at 208, 998 P.2d at 488 (“[T] here was no

danger that the jury woul d be confused regardi ng the conduct of
whi ch [ Def endant] was accused and that constituted the charged
offense.”). Rather, the problem presented by the consent

Instruction in this case, discussed infra, was that the jury was

presented with alternative neans of establishing a single el enent
of each of the charged offenses, specifically, the |ack of |egal
consent, where there was insufficient evidence to support one of
t hose al ternative neans.

O her state courts have made a distinction between
“alternative nmeans” cases and “multiple acts” cases. The

di stinction has been explained as foll ows:

In an alternative means case, where a single offense
may be commtted in more than one way, there nust be jury
unanimty as to guilt for the single crime charged.
Unanimty is not required, however, as to the nmeans by which
the crime was commtted so | ong as substantial evidence
supports each alternative means.[%®] In review ng an
alternative means case, the court nmust determ ne whether a
rational trier of fact could have found each means of
commtting the crime proved beyond a reasonabl e doubt.

In multiple acts cases, on the other hand, severa
acts are alleged and any one of them could constitute the
crime charged. In these cases, the jury must be unani mous
as to which act or incident constitutes the crinme. To
ensure jury unanimty in multiple acts cases, we require
that either the State elect the particular crimnal act upon
which it will rely for conviction, or that the trial court
instruct the jury that all of them must agree that the sanme
underlying crimnal act has been proved beyond a reasonable
doubt .

13 Jurisdictions empl oy varying approaches in determ ning whether jury

unanimty is required in alternative means cases and differ as to whether
substantial evidence of each alternative means is required. See infra
sections IIl.B.2.a. and I11.B.2.hb.
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State v. Timey, 875 P.2d 242, 246 (Kan. 1994) (quoting State v.

Kitchen, 756 P.2d 105, 109 (Wash. 1988)) (citations and quotation
marks omtted). The foregoing distinction is consistent with
Arceo, which relied heavily on federal law, as well as cases from
Washi ngton, Al aska, Col orado, and Tennessee, in holding that
unanimty is required, absent an election by the prosecution, as
to each separate and distinct cul pable act. Arceo, 84 Hawai‘i at
32, 928 P.2d at 874 (“In our view, the logic of [State v.

| Petrich, [683 P.2d 173, 177 (Wash. 1984), nodified by Kitchen,

756 P.2d at 109-10,] Covington [v. State], [703 P.2d 436, 440,

aff’'d in part on reh’g, State v. Covington, 711 P.2d 1183, 1185

(Alaska Ct. App. 1985) (holding that, although trial court erred
by failing to give unanimty instruction, error was not raised at
trial and did not constitute plain error requiring reversal of

conviction)], [People v. JAdrich, [849 P.2d 821 (Colo. Ct. App.

1992),] [State v. ]Brown, [762 S.W2d 135, reh’g denied, 762

S.W2d 135 (Tenn. 1988)], and the |line of federal decisions

arising out of [United States v. ]Echeverry[, 719 F.2d 974 (9th

Cr. 1983)] is cogent, conpelling, and ineluctable.”). Sone of
the cases relied upon by the court in Arceo, like Tinmey, mnake
the distinction between alternative nmeans cases and nmultiple acts

cases. See Petrich, 683 P.2d at 177 (distinguishing case

involving “several crimnal acts” from“alternative neans

cases”); Covington, 703 P.2d at 439-40 (distinguishing case
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involving “separate crimnal acts” froma case invol ving
“different means of commtting the sane offense”). |I|ndeed, each
of the jurisdictions relied upon in Arceo enploys sone form of

alternative neans analysis. See, e.qg., Schad v. Arizona, 501

US 624, reh’g denied, 501 U S. 1277 (1991) (adopting rational

and fair approach to alternative nmeans anal ysis); Kitchen, 756
P.2d at 109 (nmaking distinction between alternative nmeans cases
and nmultiple act cases, identifying Petrich as a nultiple acts

case); State v. Janes, 698 P.2d 1161, 1165-67 (Al aska 1985)

(hol ding that juries need not unani nously agree upon particul ar
statutory theory of crine charged if there is sufficient evidence
in record to support either theory, where jury is instructed

di sjunctively or on alternative nethods by which defendant may
commt single offense; jury need only be unaninobus in its

concl usi on that defendant commtted single offense described in
statute) (cited in and distinguished by Covington, 703 P.2d at

439-40); Janes v. People, 727 P.2d 850, 854-55 (Col 0. 1986)

(recogni zing “the general principle that a defendant is not
deprived of his right to a unaninous verdict in circunstances
where the court instructs the jury that the crinme can be
commtted in alternative ways and the jury returns a general
verdict of guilty” and holding that there nust be sufficient
evi dence of each alternative to uphold the general verdict);

State v. Lemacks, 996 S.W2d 166, 169-71 (Tenn. 1998) (hol ding
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that unanimty was not required as to alternative theories of
establishing DU offense and distinguishing case from“mnultiple
crimnal acts” cases such as Brown).

We agree with the foregoing distinction and enphasi ze
that “separate and distinct cul pable acts,” or *“independent
incidents,” each of which could support a separate count of an
i ndi ctment or conplaint, may not be treated as “alternative
means” of proving the conduct elenent of an offense.!* Each
“separate and distinct cul pable act” or *“independent incident”
that may be charged as a separate count includes the conduct,
attendant circunstances, and result of conduct that may be
present .

To illustrate the conceptual difference between
separate and distinct cul pable acts or independent incidents and
t he conduct el enent, consider the follow ng exanple. A defendant
is charged with commtting the offense of sinple trespass upon
two different properties on the sane day. HRS § 708-815 (1993)
provides that “[a] person commts the offense of sinple trespass
if the person knowi ngly enters or remains unlawfully in or upon

prem ses.” Evidence is adduced that Defendant trespassed upon

14

“

As discussed infra, we use the term “alternative means” to descri be
the | egal concept of statutory alternatives for proving a single elenment of
the offense charged. See State v. Klinge, 92 Hawai‘i 577, 994 P.2d 509,
reconsi deration denied, 92 Hawai‘ 577, 994 P.2d 509 (2000). The |lega

concept of “alternative means” is distinct fromthe term“nultiple acts,”
which refers to “separate and distinct cul pable acts” as discussed in Arceo,
84 Hawai ‘i at 32-33, 928 P.2d at 874-75.
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prem ses A (Incident A) and upon prem ses B (Incident B). |If the
prosecution has charged the defendant in a single count, then the
analysis in Arceo applies and either the prosecution nust el ect
which incident it is relying upon in the single count or a
unanimty instruction is required. The prosecution rmay not treat
the acts of entering premses A and B as “alternative neans” of
provi ng the conduct el enent of one count because they represent

I ndependent i ncidents. However, if the prosecution charges the
defendant with separate counts as to each i ndependent incident,
then the requirements of Arceo are nmet. Wth respect to each

i ndi vi dual count, the statutory alternatives of “enters” or
“remai ns” may be treated as “alternative neans” of proving the
conduct elenment of the offense, as long as it is “rational and

fair” to do so under the test set forth in Klinge. See

di scussion infra. “Alternative neans” is a specific |egal

concept that addresses whether statutory alternatives, not

mul tiple acts or incidents, may be treated as a single el enent of

the crinme. See Klinge, 92 Hawai‘ at 586-89, 994 P.2d at 518-21.

In an abstract sense, there nay be a danger that separate and

di stinct cul pable acts could be viewed as alternative ways of
establishing the conduct elenent of the crine. However, this is
precisely why we distinguish “nmultiple act” cases from
“alternative neans” cases. This distinction affirms the

princi pl es underlying both Arceo and Klinge and avoi ds the absurd
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result of requiring unanimty every tine a crimnal statute uses

the word “or.” Cf. Klinge, 92 Hawai ‘i at 606 n.12, 994 P.2d at

538 n.12 (Ram |, J. dissenting) (“It is elenentary that the nere
presence of the word ‘or’ in a statute would not, in and of

itself, inplicate a defendant’s right to a unani nous verdict.”).?

Because the prosecution correctly charged Def endant
w th separate counts of sexual assault with respect to each
di stinct cul pable act or incident, the danger present in Arceo --
that the jury did not agree upon which i ndependent incident
constituted the charged offense -- was not presented by the
consent instruction in this case. Having deternmi ned that Arceo
does not apply to the facts of this case, we now exanne this
court’s recent decision in Klinge, which recognized that
unanimty may not be required where the jury is presented with
alternative neans of establishing a single elenment of the offense

charged. 92 Hawai‘i at 589, 994 P.2d at 521.

5 we recogni ze that reasonable m nds may di sagree as to whet her

statutory alternatives may “rationally and fairly” be treated as “alternative
means” of establishing a single element of a crime or actually define separate
crimes. For exanple, in Klinge, the majority of the court believed that
“intent to terrorize” and “intent to evacuate” were merely “alternative nmeans”
of establishing the nental state of the offense of terroristic threatening
under HRS § 707-715 (1993). See Klinge, 92 Hawai‘i at 589, 994 P.2d at 521 &
di scussion infra. The dissenters, on the other hand, believed that these
statutory alternatives were aimed at prohibiting different results and that
the | anguage of the statute evinced a |legislative intent to define separate
offenses. 1d. at 597-600; 994 P.2d at 529-32 (Ram |, J., dissenting, joined

by Levinson, J.).
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2. State v. Klinge: Alternative Means
In Klinge, the defendant (KIinge) was convicted of
terroristic threatening in the first degree. 92 Hawai‘i at 579,
994 P.2d at 511. HRS 8§ 707-715 (1993) provides that a person

commts the offense of terroristic threatening

if the person threatens, by word or conduct, to cause bodily
injury to another person or serious damage to property of
another or to commt a felony:
(1) Wth the intent to terrorize, or in reckless
di sregard of the risk of terrorizing, another
person; or
(2) Wth intent to cause, or in reckless disregard
of the risk of causing evacuation of a building
pl ace of assenbly, or facility of public
transportation.

On appeal, Klinge argued that his constitutional right to a

unani mous verdict was viol ated because the two alternative nental
states upon which the jury could have convicted hi m of
terroristic threatening gave rise to separate crimes and the
trial court erred in failing to issue an instruction guaranteei ng
unanimty as to either “intent.” 1d. at 579-80, 994 P.2d 511-12.
Rejecting Klinge s contentions, this court held that

HRS § 707-715 defines a single crimnal offense. . . . HRS
88 707-715(1) and (2) constitute alternative means of
establishing the nens rea of the offense of terroristic
threatening -- either one giving rise to the same crimna
cul pability. Accordingly, the trial court in [Klinge] did
not err in its instruction to the jury.

Id. at 589, 994 P.2d at 521 (enphasis omtted). |In Klinge, the
determ nati on whether unanimty was required focused on whet her
the two alternative nental states, provided in the statute,

defined separate crinmes requiring individual proof of each
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of fense!® or nerely constituted alternative neans of establishing
the state of mnd elenent of a single offense. In order to
determ ne whether jury unanimty was required as to the
alternative nental states provided in the statute, this court in

Klinge, relying on Schad v. Arizona, 501 U S. 624, reh’g denied,

501 U. S. 1277 (1991), considered “whether the level of verdict
specificity required by the instructions was rational and fair,
considering history and practice, and the degree of

‘bl anmewort hi ness and cul pability.’”” Klinge, 92 Hawai‘i at 586-87,

994 P.2d at 518-19 (citation omtted).?

16 wWe note that, in certain circumstances, if statutory alternatives do
indeed define separate offenses, then the court must consider whether
conviction of nore than one offense would be prohibited under HRS 8 701-109
(1993).

7 |n Schad, the United States Supreme Court rejected the adoption of

any single test or criterion for determ ning whether statutory alternatives
could fairly be treated as alternative means or separate crinmes. The Court
recogni zed that there was a body of federal |law, derived from United States v.
G pson, 553 F.2d 453 (5th Cir. 1977), that enmployed a “distinct conceptua
groupi ngs” test [hereinafter, conceptually distinct test] to determ ne what
constitutes an immaterial difference as to mere means and what constitutes a
material difference requiring separate theories of a crime to be treated as
separate crimes subject to separate jury findings. Schad, 501 U.S. at 633-34.
However, Schad rejected the G pson conceptually distinct test as “too
indeterm nate to provide concrete guidance” and also rejected the adopti on of
“an inflexible rule of maxi mum verdict specificity.” [1d. at 635-36. The
Court reasoned as follows:

It is tempting, of course, to follow the exanple of G pson
to the extent of searching for some single criterion that
will serve to answer the question facing us. W are
convinced, however, of the inmpracticability of trying to
derive any single test for the level of definitional and
verdict specificity permtted by the Constitution, and we
think that instead of such a test our sense of appropriate
specificity is a distillate of the concept of due process
with its demands for fundamental fairness, see, e.qg.
Dowling v. United States, 493 U.S. 342, 352-353, 110 S. Ct.
668, 674, 107 L. Ed. 2d 708 (1990), and for the rationality
that is an essential conponent of that fairness. I'n
translating these demands for fairness and rationality into

(continued...)
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The di scussion in Klinge makes clear that the
determi nation whether it is rational and fair to treat statutory
alternatives as “alternative nmeans” nust be made on a case-by-

case basis.!® In making such determ nation, we considered

7(...continued)

concrete judgnents about the adequacy of |egislative

determ nations, we | ook both to history and wi de practice as
gui des to fundanmental values, as well as to narrower

anal ytical methods of testing the moral and practica
equi val ence of the different mental states that may satisfy
the mens rea element of a single offense. The enquiry is
undertaken with a threshold presunption of |legislative
conpetence to determ ne the appropriate relationship between
means and ends in defining the elements of a crinme.

1d. at 638 (enmphasis added).

Fol Il owi ng Schad, federal courts have further clarified the difference
bet ween “means” and “el ements” by recognizing that the jury nust unani nously
find that each el ement has been proven, but the jury need not agree
unani mously on the nmeans by which an el ement has been proven. See United
States v. Powell, 226 F.2d 1181, 1196 (10th Cir. 2000) (citing Richardson v.
United States, 526 U.S. 813, 817 (1999) (citing Johnson v. Louisiana, 406 U S
356, 369-71 (1972) (Powell, J., concurring); Schad, 501 U.S. at 629)). In
this opinion, we go even further than the federal courts in the level of
unanimty required by specifically distinguishing “multiple acts” cases from
“alternative means” cases and ensuring that “separate and distinct cul pable
acts” or “independent incidents” may not be treated as alternative nmeans of
proving the conduct el ement of an offense. See supra note 13 and acconpanying
text.

18 By way of illustration, HRS § 707-711 (1993) provides in rel evant

part:

Assault in the second degree. (1) A person commts the
of fense of assault in the second degree if:

(a) The person intentionally or knowi ngly causes
substantial bodily injury to another; [or]
(b) The person reckl essly causes serious bodily

injury to another person[.]

Al t hough subsections (a) and (b) are “statutory alternatives” for proving
assault in the second degree, they could not rationally and fairly be treated
as alternative means of establishing a single element of an offense. Rat her,
subsections (a) and (b) define separate offenses, each with its own “set of
elements.” The history and practice in this jurisdiction also denonstrate
that subsections (a) and (b) have been treated as separate offenses. See
e.g., State v. Gones, 93 Hawai'i 13, 15, 995 P.2d 314, 316 (2000) (i ndictment
charged defendant with one count of assault in the second degree, in violation
of subsection (a)); State v. Kekona, 77 Hawai'i 403, 404, 886 P.2d 740, 741

(continued...)
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several factors, including, but not limted to, the | anguage and
| egi slative history of relevant statutes, the history and
practice in Hawai‘ and other jurisdictions, and whether the
alternatives reflect equival ent notions of blanmeworthiness and
culpability. 1d. 1In holding that unanimty was not required as
to the alternative nental states defined in the terroristic
threatening statute applicable in Klinge, we declined to “express
any opinion on the necessity of unanimty in other situations not
present in this case.” 1d. at 589 n.12, 994 P.2d at 521 n.12.

Thus, although this court recognized that unanimty nmay not be

18(. .. continued)
(1994) (defendant charged with assault in the second degree in violation of

subsection (b)). Thus, if a defendant was charged with and evi dence was
adduced of a single incident of assault, the prosecution would have to el ect
whi ch of fense -—- subsection (a) or (b) —- it was attempting to establish and

under HRS 8 701-109, the defendant could not be convicted of both offenses for
t he same conduct. See supra note 15

However, we note that, where a defendant is charged with comm tting an
of fense under subsection (a), the statutory alternatives -— “intentionally” or
“knowi ngly” — may be treated as alternative means of establishing the
requi site nental state under subsection (a).

As in Klinge, we enmphasize that the determ nation whether the statutory
alternatives may rationally and fairly be treated as “alternative means” must
be made on a case-by-case basis. In his concurring opinion (in which
Levinson, J. joins), Justice Ram | suggests that, applying the factors
di scussed in Schad and adopted in Klinge, this court is somehow bound to
interpret the Hawai‘i Penal Code, specifically HRS § 707-701(1) (1993), which
defines the offense of first degree murder, in a manner inconsistent with both
the intent of the Hawai‘i |egislature and the Hawai‘i Constitution. See
Concurring op. at 9-10 & n.5. To the contrary, the factors to be considered
under Schad and Klinge include the intent of the |egislature and the
consi deration of what is rational and fair under the due process clause of the
Hawai ‘i Constitution. See discussion supra. W do not necessarily disagree
with Justice Rami|l’s interpretation of HRS 8 707-701(1), which is essentially
that, based on the | anguage of the statute and the history and practice in
this jurisdiction, subsections (a) through (e) of HRS § 707-701(1) define
separate offenses that could not rationally and fairly be treated as
alternative means of establishing an element of the crine. However, we fai
to see how the application of the factors adopted in Klinge would require a
different result.

-28-



required where the jury is presented with alternative neans of
satisfying the requisite state of m nd el enment of a single

of fense, we did not address in Klinge the issues presented here:
(a) whether jury unanimty is required when the jury is presented
with alternative neans of establishing an el enent other than
mental state; and (b) whether due process requires sufficient

evi dence of each alternative nmeans to uphold a verdict where it
Is inpossible to tell which alternative the jury relied upon.

a. alternative nmeans of establishing | ack of
| egal consent

In addressing the first issue, we nust determ ne
whet her the alternative theories of guilt presented to the jury
regarding the lack of |egal consent -- (1) the absence of consent
or (2) ineffective consent (based on any of the four grounds of
i neffective consent)-- define separate crinmes or nmay be treated
as alternative neans of establishing an elenent of a single
offense. As in Klinge, we exanine the statutory provision, the
“history and practice” in Hawai‘ and other jurisdictions, and
whet her the alternatives “reasonably reflect notions of

equi val ent bl anewort hi ness and cul pability.” See Klinge, 92

Hawai ‘i at 587-89, 994 P.2d at 519-21.

For the reasons set forth below, we hold that, based on
the facts and the charged offenses in this case, the alternative
t heori es of absence of consent and ineffective consent do not

represent separate crines; rather, they are alternative neans of
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proving the attendant circunstance el enent of a single crine.
Al t hough one theory is based on the statute defining the crine
and the other theory negatives a defense based on the statute
prescribi ng when consent is not a defense, both alternatives deal
with the sane attendant circunstance -- the | ack of |egal
consent .

The | anguage and history of the relevant statutory
provi sions support treating the absence of consent and
i neffective consent as alternative neans of proving the el enment
of lack of |egal consent rather than as separate crinmes. HRS
88 702-233 (1993) and 702-235 (1993), located in HRS Chapter 702
(1993), entitled “General Principles of Penal Liability,”
descri be when consent is avail able as a defense. The “Ceneral
Principles of Penal Liability” are applicable to all offenses.
They do not create separate crimes. HRS 88 702-233 and 702- 235
are based on the Mddel Penal Code (MPC) § 2.11 (1962). The
commentary to MPC §8 2.11 nmakes clear that the consent provisions
deal generally with the concept of consent and nust be anal yzed
in the context of the particular offenses to which they apply.
Model Penal Code and Conmentaries 8 2.11, comment 1 at 394
(Oficial Draft and Revised Comments 1985) [hereinafter, MPC
Comment ari es] (“The question of whether consent can constitute a
defense to a crine is best analyzed in the context of particular

of fenses and particular conduct.”); MPC Commentaries, 8 2.11
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coment 3 at 398 (discussing why general provision dealing with

i neffective consent | ends conpl eteness to Code, “while avoiding
repetition of the sane ideas in the definitions of the various

of fenses to which they are applicable”). Thus, because the
general principles of liability, which include the ineffective
consent statute, do not define discrete or separate offenses, the
statutory schene does not support treating the absence of consent
and i neffective consent as elenents of separate crines.

Moreover, as previously stated, the Coomentary to HRS
§ 702-235 provides that the ineffective consent statute “deprives
t he defendant of a defense based on consent in those situations
where the conpl ai nant’ s apparent consent is neaningless.” The
commentary thus supports treating ineffective consent and the
absence of consent as giving rise to the sane crim nal
cul pability.

Hawai i case | aw further supports the conclusion that,
in the context of this case, absence of consent and ineffective
consent reflect equivalent notions of blaneworthiness. In State
V. OGshiro, 5 Haw. App. 404, 696 P.2d 846 (1985), the defendant, a
dentist, raised the defense of consent to a charge of rape in the
third degree based upon his assault upon his dental assistant
whil e she was nentally incapacitated due to the defendant’s
adm nistration of nitrous oxide. Wth the intent of engaging in

sexual intercourse with his newly hired dental assistant, the
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def endant induced her to try nitrous oxide by telling her that
she woul d be able to explain to patients what it felt like to be
under nitrous oxide. At the tine the offense occurred, HRS

8 707-732(1) defined rape in the third degree as follows: “A
mal e conmts the offense of rape in the third degree if he
intentionally engages in sexual intercourse with a fenmale who is
mental ly defective, nentally incapacitated, or physically
hel pl ess.” Gshiro, 5 Haw. App. at 405 n.1., 696 P.2d at 848 n.1
The defendant argued that the trial court’s finding of nental

i ncapaci tati on was erroneous because his deception did not
vitiate the conplainant’s consent to the gas. 1d. at 407, 696
P.2d at 849-50. Rejecting the defendant’s argunent, the |ICA

reasoned as foll ows:

The term "mentally incapacitated" is defined in HRS
8§ 707-700(13) as the state of a person who is tenporarily
i ncapabl e of appraising or controlling his conduct due to a
substance adm nistered to him without his consent. Under
HRS § 702-235(4) (1976)[, the ineffective consent statute,]
consent will not "constitute a defense if . . . [i]t is
induced by . . . deception.” Defendant argues that the
trial court incorrectly applied the consent statute to the
mentally incapacitated statute, as the factor of consent in
HRS § 707-700(13) is not a defense, but an el ement.
Therefore, he contends, the trial court's finding that his
deception negated the victim s consent is erroneous.

.o It is true that consent here is an element so
HRS § 702-235(4) is not directly applicable. However, both
common | aw and common sense inmpel the logical conclusion
that the denom nation of consent as an el enment or a defense
should not affect its basic nature. Extrinsic factors such
as the burden of proof may change, but the essence of what
constitutes consent does not. No other termin the |ega
Il exicon is subject to such a dichotomy. Thus, if consent as
a defense is subject to the ten qualifications of HRS
§ 702-235, then consent as an element is simlarly
restricted. We therefore agree with the trial court and
hold that the deception did vitiate the victinls consent.
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Id. at 407-08, 696 P.2d at 849-50 (footnote onmtted) (sone
enphases added and sone onmitted). Therefore, in practice, this
jurisdiction has treated the absence of consent and ineffective
consent as giving rise to the sane cul pability.

The history and practice in other jurisdictions al so
supports the conclusion that treating absence of consent and
i neffective consent as alternative nmeans of proving the el ement
of lack of consent is rational and fair. For exanple, in State
v. lce, 997 P.2d 737 (Kan. Ct. App. 2000), the jury was presented
with the following alternative theories, based on statutory
alternatives, of establishing that sexual intercourse was
commtted without the consent of the conplai nant under
ci rcunst ances when: (1) she was overcone by force or fear; or
(2) she was physically powerless; or (3) she was incapabl e of
giving valid consent because of nental deficiency or disease; or
(4) she was incapable of giving valid consent because of the
effect of alcoholic liquor. 1d. at 739. Although the Kansas
Court of Appeals reversed the defendant’s rape conviction because
one of the alternative theories was not supported by sufficient
evi dence, see discussion infra, the court treated the
alternatives as “alternative neans by which the jury could have
determ ned | ack of consent” rather than as separate crinmes. |d.
Al t hough the Kansas statute at issue in lce is substantially

different than the statutes at issue in this case, the Kansas
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court’s anal ysis supports the conclusion that it is rational and
fair to treat the alternative theories in this case as

“alternative nmeans” rather than separate crinmes. 1d.; see also

State v. Ortega-Martinez, 881 P.2d 231, 234-35 (Wash. 1994)

(holding that jury unanimty as to alternative neans of
commtting rape was not required where there was sufficient

evi dence of either alternative: (1) by forcible conpul sion; or
(2) with soneone incapable of consent by reason of nental

incapacity). Cf. State v. Timey, 875 P.2d 242, 245-46 (Kan.

1994) (holding that unanimty not required where there was
sufficient evidence of both of the alternative neans of
perpetrating sexual act presented to the jury: by the use of
force or by the use of fear).

Wth respect to whether the statutory alternatives in
this case nay be treated as alternative nmeans, it is not
significant that the jury may have reached different concl usions
regar di ng whet her Conpl ai nant did not consent or any apparent
consent was ineffective, i.e., meaningless, because such
di fferences do not reflect disagreenent as to the specific
i ncident charged. Cf. Arceo, 84 Hawai‘i at 32-33, 928 P.2d at
875-75 (requiring juror agreenent as to the specific crimnal act
committed by the defendant); Valentine, 93 Hawai‘ at 208, 998
P.2d at 488 (“unanimty instruction was necessary [in Arceo] to

ensure that each juror convicted the defendant on the basis of
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t he sane incident of cul pable conduct.”). Although we recognize
t hat the absence of consent and the giving of consent that is
legally ineffective are nmutual ly exclusive circunstances, such
mut ual exclusivity does not preclude a deternination that they
may be treated as alternative nmeans in this case because the
jury’s verdict as to each count was based on the sane incident of

cul pable conduct. Cf. Rice v. State, 532 A 2d 1357 (M. 1987)

(where relevant statute provided, by neans of different
subsections, that theft could be commtted by either taking the
property of another or by merely possessing it with the know edge
or belief that it had been stolen, the court concluded that
statutory alternatives could be treated as alternative nmeans of
commtting one crinme even though alternatives were nutually
exclusive). The sole issue is whether Conplainant legally

consented. Cf. Gshiro, 5 Haw. App. at 408, 696 P.2d 850 (stating

that “the denom nation of consent as an el enent or a defense

shoul d not affect its basic nature”).?°

19

In his concurring opinion (joined by Levinson, J.), Justice Ram | rejects
the foregoing analysis and the application of the factors set forth in Klinge
as the method for determ ning whether statutory alternatives may fairly be
treated as alternative means. He states that “[t]he appropriate method by
which to determ ne whether statutory alternatives represent separate and
di stinct offenses or alternative means of proving a single offense is by
reference to legislative intent, and not by utilization of an anorphous due
process analysis.” Concurring op. at 1. Justice Ram | appears to disagree
wi th our analysis because, in his view. (1) “[t]he question whether statutory
alternatives constitute alternative means of proving a single offense is
a question of statutory interpretation[]” that does not involve a “wi de-
rangi ng due process analysis that contenplates history, fairness, wi despread
practice, and the noral equival ence of statutory alternatives,” concurring op
at 1-2; (2) our analysis includes a discussion of what he considers to be
irrelevant authority fromother jurisdictions, id. at 2;and (3)the analysis

(conti nued. . .)
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9. ..continued)

empl oyed by the court in United States v. UCO Ol Co., 546 F.2d 833 (9th Cir.
1976), is more appropriate “for determ ning whether statutory alternatives
constitute alternative neans or separate offenses[.]” Concurring op. at 11

As di scussed above, in determ ning whether jury unanimty is required as
to statutory alternatives, we | ook at the | anguage of the statute at issue and
the intent of the legislature to determ ne whether the |legislature intended to
define separate offenses or nerely define alternative means of establishing an
el ement of the offense. However, we must also consider whether a particular
statutory interpretation is consistent with constitutional principles of due
process. See supra note 11 & acconmpanying text (citing Arceo, 84 Hawai‘i at
30, 928 P.2d at 872) (the right of an accused to a unani mous verdict in a
crimnal prosecution is guaranteed, in part, by the due process clause of the
Hawai ‘i Constitution)). Although we recognize that “fairness” can be a
somewhat “amorphous” concept, fairness is the underlying principle of the due
process cl ause. See, e.qg., Arceo, 84 Hawai‘i at 30, 928 P.2d at 872
(di scussing the right to a fair trial as a guarantee of the due process
clause); State v. Tinoteo, 87 Hawai‘i 108, 126, 982 P.2d 865, 883 (1997)

(di scussing the “quantum fairness to which [a defendant] is entitled under

principles of due process” (citations omtted)). Moreover, it is useful to
consi der the history and practice in other jurisdictions when determ ning what
the m ni mum standards of fairness should be under the Hawai‘ Constitution

Despite Justice Ram|’s staunch criticismof the analysis discussed
herein and the application of the factors set forth in Klinge, we fail to see
any significant difference in the analysis proposed in his concurring opinion.
In order to determ ne whether statutory alternatives can rationally and fairly
be treated as alternative means of proving an element of an offense, we
consi der the | anguage and | egislative history of the relevant statutory

provi sions, the history and practice in Hawai‘i and other jurisdictions, and
whet her the statutory alternatives reflect equival ent notions of culpability.
Justice Ram | would apply the following factors instead: “(1) the |anguage of

the statute; (2) the legislative history; (3) the nature of the proscribed
conduct; and (4) the appropriateness of nmultiple punishment for the conduct
engaged in the indictnment.” Concurring op. at 11 (citing UCO G|, 546 F.2d
833, 836-37). However, the factors proposed by Justice Ram | are not
materially inconsistent with this opinion or the opinion in Klinge. Cf. UCO
Oil, 546 F.2d at 835-36 (discussing factors in the context of protecting the
“fundamental due process rights of defendants”); Klinge, 92 Hawai‘ at 587 n.5,
994 P.2d at 519 n.5 (citing UCO Ol as one of various approaches); Schad, 501
U.S. at 663 (citing UCO O | for the proposition that “the requisite
specificity of the charge may not be conprom sed by the joining of separate

of fenses”). In fact, applying the factors set forth in UCO Oil, Justice Ram |
adopts much of our analysis and reaches the same conclusion. See Concurring
op. at 12-15. For exanple, in discussing the “nature of the proscribed
conduct” and the “appropriateness of multiple punishment,” Justice Ram | is
essentially considering the relative culpability and bl ameworthi ness of the
statutory alternatives and whether it is rational and fair (or appropriate) to
treat the alternatives as Separate crines.

We recognize that, in considering whether statutory alternatives may be
treated as “alternative means,” other jurisdictions describe the relevant
inquiry in various ways. See supra note 15. See also Klinge, 92 Hawai‘ at

587 n.5, 994 P.2d at 519 n.5. In Klinge, this court, having considered t he
(continued...)
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Based on the foregoing, we hold that the absence of
consent and the rel evant grounds of proving ineffective consent
may be treated as alternative nmeans of establishing that
Conpl ai nant did not |egally consent to the sexual conduct all eged
in this case. W acknow edge that the jury should be instructed
on only those grounds of ineffective consent that have a basis in
the evidence. |[If nore than one ground is relevant, they may be
treated as alternative neans of proving ineffective consent.

We turn next to the question whether sufficient
evi dence of each alternative nmeans submtted to the jury is
required to uphold the verdict.

b. sufficient evidence of alternative neans

In this case, the jury was instructed that it could

find Defendant guilty based on the absence of consent or any of

t he four grounds of ineffective consent, essentially giving the
jury five alternative neans of establishing that Conplainant did
not legally consent to the conduct. The |ICA concluded that the
consent instruction amounted to plain error based in part on the
possibility that jurors may have found that Conpl ai nant consented
to the conduct but that such consent was ineffective, where the
prosecution did not present legally sufficient evidence of

ineffective consent. In its application for a wit of

9. ..continued)

factors discussed in UCO O I, decided to adopt the factors set forth in Schad
instead. Id. We see no reason to reverse that decision today.
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certiorari, the prosecution contends that, although the
i neffective consent instruction was erroneously given, it was “so
i napplicable” that it could not have contributed to the verdict.
It is undisputed that there was legally sufficient
evi dence to support a jury finding of absence of consent. The
prosecution al so conceded that, although there was sone evi dence
to support a finding of ineffective consent based on two of the
four statutory grounds,?° the evidence adduced in support of those
grounds was legally insufficient. Thus, the issue before this
court is whether the ineffective consent instruction constituted
reversible error where it is possible that the jury found
Def endant guilty based upon one of the grounds of ineffective
consent, despite the prosecution’s failure to neet its burden of
proof as to that ground. |In other words, in an alternative neans
case where it is inpossible to tell which alternative the jury’s
verdict is based upon, does due process require that each of the
alternative neans presented to the jury be supported by legally
sufficient evidence?

In Giffinv. United States, 502 U S. 46 (1991), the

United States Suprene Court addressed whether, in an alternative

nmeans case where the jury was not instructed to reach unanimty

20 The prosecution, in its opening brief, argued that, although

subsections (1) and (3) of the ineffective consent statute were inapplicable

because there was no evidence adduced in support thereof, “there was evidence
adduced in support of both subsections (2) and (4) [of the ineffective consent
statute].”
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on one of the alternatives, legally sufficient evidence of each
alternative submitted to the jury is required to conply with due
process. In Giffin, the defendant was charged with a single
count of conspiring to defraud an agency of the federal
governnment, 2! and the conspiracy was alleged to have had two
objects: (1) inpairing the efforts of the Internal Revenue
Service to ascertain incone tax liability; and (2) inpairing the
efforts of the Drug Enforcenent Agency (DEA) to identify
forfeitable assets. 1d. at 47. The two objects were treated as
alternative neans of establishing the offense.?? At trial, the
governnent failed to produce any evidence to prove interference
with the DEA. 1d. at 48. The jury returned a general verdict of
guilt against Giffin and her two codefendants. 1d. The Court
hel d that the due process clause of the fifth anendnent to the
federal constitution does not require that a general guilty
verdict in a multiple object conspiracy case be set aside where
the verdict left in doubt whether the jury had convicted the

def endant of the first or second object, regardl ess whether the
evidence is insufficient to support a conviction as to one of the

objects. See id. at 56-60.

2l The defendants were charged under 18 U.S.C. § 371, which provided in

pertinent part that, “[i]f two or more persons conspire . . . to . . . defraud
the United States[] or any agency thereof in any manner for any purpose, and
one or more of such persons do any act to effect the object of the conspiracy,
each shall be [guilty of a crime.]” Griffin, 502 U.S. at 47

22 \We express no opinion as to whether, under facts simlar to Griffin,

these alternative objects of the conspiracy would be treated as alternative
means of establishing an element of a single offense under Hawai‘ | aw.
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In affirmng the defendant’s conviction, the Court

relied primarily on its holding in Turner v. United States, 396

U S 398 (1970). See Giffin, 502 U S. at 56-57. As discussed

by the Court in Giffin, Turner

invol ved a claimthat the evidence was insufficient to
support a general guilty verdict under a one-count

indictment charging the defendant with knowi ngly purchasing
possessi ng, dispensing, and distributing heroin not in or
fromthe original stanmped package, in violation of 26 U.S.C
§ 4704(a) (1964 ed.). [ The Court in Turner] held that the
conviction would have to be sustained if there was
sufficient evidence of distribution alone. [ Turner] set
forth as the prevailing rule: “[When a jury returns a
guilty verdict on an indictment charging several acts in the
conjunctive, as Turner’'s indictment did, the verdict stands
if the evidence is sufficient with respect to any one of the
acts charged.” [Turner, 396 U.S.] at 420[.]

Giffin, 502 U S. at 56-57 (enphasis in original). The Court in
Giffin concluded that, where one of the possible bases of

convi ction was neither unconstitutional? nor illegal,? but
“merely” unsupported by sufficient evidence, there was no
violation of the due process clause. 1d. at 59-60. The Court
made a distinction between a jury instruction that m sstates the
| aw and one that presents a theory of conviction not supported by

t he evi dence, reasoning that, although jurors are generally not

23 In Griffin, the Court distinguished its holding in Stromberg v.
California, 283 U.S. 359 (1931), which stands for the proposition that, “where
a provision of the Constitution forbids conviction on a particular ground, the
constitutional guarantee is violated by a general verdict that may have rested
on that ground.” Griffin, 502 U S. at 53.

24 The Court in Griffin also distinguished its holding in Yates v.
United States, 354 U. S. 298 (1957), wherein the Court held that the verdict
must be set aside where the verdict is supportable on one ground, but the
other alternative ground for the verdict was barred by the relevant statute of
limtations and it is inpossible to tell which ground the jury sel ected
Griffin, 502 U.S. at 53.
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equi pped to discern a mstake in the |aw as charged to them the
Court may be nore confident that the jury would reject a | egal
t heory not supported by the facts. 1d. at 59.

The petitioner in Giffin sought

to distinguish Turner on the basis that it applies only
where one can be sure that the jury did not use the

i nadequately supported ground as the basis of the
conviction. That assurance exists, petitioner clainfed],
when the prosecution presents no evidence whatever to
support the insufficient theory; if the prosecution offers
some, but insufficient, evidence on the point, as it did in

[Griffin

then the verdict nust be set aside because it is inpossible to
determ ne the theory upon which the jury relied. 1d. at 58
(enmphases in original). The Court rejected a rule, advanced by
the petitioner, that distinguished situations where there was
absolutely no evidence in support of a theory from situations
where there was sone evidence, although insufficient. [d. The
Court reasoned that such a rule would reward the greater failure
of proof, was full of practical difficulty, and was not supported
by Turner. 1d. The Court recognized, however, that “it would
generally be preferable” for the trial court to renove

unsupported theories fromthe jury' s consideration. |1d. at 60.25

2% Ina concurring opinion, Justice Blackmun further noted that “the

Government had two ot her means of avoiding the possibility, however renote,
that petitioner was convicted on a theory for which there was insufficient
evi dence: The Government either could have charged the two objectives in
separate counts, or agreed to petitioner’s request for special
interrogatories.” Griffin, 502 U.S. at 60 (Blackmun, J. concurring)
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Al though Giffin established that, under federal |aw,
sufficient evidence was required for only one of the alternative
means supporting a conviction, a nunber of state courts have
rejected such analysis on state |aw grounds, hol ding that there
must be sufficient evidence to support each alternative theory
submitted to the jury to uphold a general verdict of guilty. See

e.g., Comonwealth v. Plunkett, 664 N. E 2d 833, 837 (Mass. 1996)

(rejecting Giffin on state |l aw grounds); Otega-Murtinez, 881

P.2d at 234-35 (rejecting Giffin on state |aw grounds); People

V. Rodriguez, 914 P.2d 230, 273 (Colo. 1996) (citing Janes v.

People, 727 P.2d 850 (Colo. 1986) (rejecting Turner on state |aw

grounds)); see also Bloonguist v. State, 914 P.2d 812 (Wo. 1996)

(uphol di ng general verdict in alternative neans case based on
state law that requires legally sufficient evidence of each
alternative ground for conviction); Timey, 875 P.2d at 246
(citing Kitchen, 756 P.2d at 109, for the proposition that
unanimty is not required in an alternative neans case provided
t hat substantial evidence supports each alternative neans); cf.
lce, 997 P.2d at 741 (distinguishing Giffin, where there was
strong evi dence supporting one theory and none on another, from
case where evidence of alternative theory was |legally

i nsufficient despite significant testinony and prosecutori al

effort). But see, e.qg., Atwater v. State, 626 So. 2d 1325, 1327-

28 n.1 (Fla. 1993) (adopting Giffin wth approval), cert.
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deni ed, 511 U S. 1046 (1994); Guiton, 847 P.2d at 53 (harnoni zi ng
Giffinrule with state law, holding that, on appeal of a
conviction by a jury that was presented with alternate |egal

t heories of conviction, one of which is factually inadequate, the
appel l ate court should affirmthe judgnment unless a review of the

entire record affirmatively denonstrates a reasonabl e probability

that the jury in fact found the defendant guilty solely on the

unsupported theory); State v. Enyeart, 849 P.2d 125, 128-29

(ldaho Ct. App. 1993) (citing Giffin for the proposition that a
general verdict stands even if one of the alternative bases for
conviction was not supported by sufficient evidence).

In Plunkett, the Massachusetts Suprenme Judicial Court
held that a new trial on the charge of nmurder was required where
the jury was presented with two alternative theories of first
degree nurder, there was insufficient evidence as to one of the
theories, and it was inpossible to tell upon which theory the
jury relied. Rejecting the United States Suprene Court’s

analysis in Giffin, the Massachusetts court stated:

We do not accept the Supreme Court’'s prem se that, in such a
situation, the jurors will have obviously rejected the
theory for which there was no evidentiary support. If the

judge tells a jury that they may find the defendant guilty
on a theory that is factually unsupported (in effect
commtting an error of law), the jurors understandably m ght
beli eve that there nust be some evidence to support that
theory. The |law of homicide is not unconmplicated in this
Commonweal t h. If judges at all levels have difficulty with
it fromtime to time, it is obvious that lay jurors can
easily be confused. The prem se of the Supreme Court’s
position, that obviously the jury did the right thing, is
not so well founded as to attract our acceptance of it. See
People v. Guiton, 4 Cal. 4th 1116, 1132-33, 17 Cal. Rptr. 2d
365, 847 P.2d 45 (1993) (Mosk, J., concurring) (“the prem se
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of jury “infallibility’ is unsupported”). If the prem se of
the Suprenme Court’'s position were correct, a jury would
never return a guilty verdict when the evidence was
insufficient to warrant that verdict, and we know that is
not so. If a person is to be incarcerated, . . . in
fairness there nmust be evidentiary support for each theory
of guilt on which the judge tells the jury they may find the
defendant guilty.

Pl unkett, 664 N. E.2d at 837 (enphasis added).?® |ndeed, there are
nuner ous exanpl es of cases in Hawai‘ where this court has
reversed a defendant’s conviction because the jury’s verdict was
not supported by legally sufficient evidence as a matter of |aw.

See, e.q., State v. Balanza, 93 Hawai ‘i 279, 288, 1 P.3d 281, 290

(2000); State v. Bautista, 86 Hawai‘i 207, 214, 948 P.2d 1048,

1055 (1997); State v. Ml ufau, 80 Hawai‘i 126, 906 P.2d 612, 133,

619, vacated in part on other grounds, 80 Hawai‘ 126, 906 P.2d

612 (1995); State v. Lucks, 56 Haw. 129, 132, 531 P.2d 855, 858

(1975) .

In lce, the Kansas Court of Appeals reversed the
defendant’ s rape conviction where one of the alternative theories
of guilt presented to the jury was not supported by sufficient
evidence. 997 P.2d at 741. The jury was presented with
alternative theories of establishing that sexual intercourse was
commtted without the consent of the conplainant, including:

(1) that she was overcone by force or fear; or (2) that she was

i ncapabl e of giving valid consent. 1d. at 739. The court held

26 The court in Plunkett also noted that “[t]his problem should not be

a continuing one because we have indicated today that, in cases involving nore
than one theory on which the defendant may be found guilty of a crinme,
separate verdicts on each theory should be obtained.” 644 N E.2d at 837

(citing Commonwealth v. Accetta, 664 N.E. 2d 830 (Mass. 1996)).
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that there was legally insufficient evidence of incapacity and
that there was a real possibility that one or nore of the jurors
convi cted the defendant based on that theory. [d. at 741. 1In
reversing the defendant’s conviction, the court in [ce
di stinguished Giffin as a case where “one can reasonably assune
the jury did not behave capriciously and convict on a theory in
whi ch there was no evidence, when there was strong evi dence
supporting another theory.” [d. The court in |Ice reasoned that,
“Iwith so much testinony and prosecutorial effort invested into
the ‘no capacity’ theory, we cannot say there is no real
possibility that the verdict here was based only on the force
[or] fear theory.” 1d. Thus, the Kansas court adopted a rule,
rejected by Giffin, recognizing that courts could reasonably
assunme that a jury would reject a theory where there was no
evi dence or argunent, but that courts could not reasonably assune
that a jury would not convict on a theory supported by argunent
and sone evi dence, although legally insufficient.

A defendant’s rights are clearly prejudiced where the
jury is instructed that it may find himguilty based upon a
theory of guilt that is not supported by sufficient evidence as a
matter of law. The source of a defendant's right to the
establ i shment of proof beyond a reasonable doubt in a crimnal
case is found in the due process clause of article I, section 5

of the Hawai‘ State Constitution, independent of the United
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States Constitution. State v. Perez, 90 Hawai ‘i 113, 129, 976

P.2d 427, 443 (App. 1998), rev'd in part on other grounds, 90

Hawai ‘i 65, 976 P.2d 379 (1999). In Turner and Giffin, the Court
hel d that, where a jury is presented with alternative neans of
establishing a crime and only one is supported by sufficient

evi dence, the federal constitution does not require proof beyond
a reasonabl e doubt of each alternative theory. Turner, 396 U. S.
at 420, Giffin, 502 U S. at 56-57. However, this court has
recogni zed that the due process protection under the Hawai i
constitution is not necessarily limted to that provided by the

United States Constitution. State v. Bernades, 71 Haw 485, 487,

795 P.2d 842, 843 (1990) (citing State v. Santiago, 53 Haw. 254,

492 P.2d 657 (1971)).

We are not convinced by the reasoning of the Suprene
Court in Giffin that the jury will necessarily reject a theory
unsupported by legally sufficient evidence, particularly where
there is sone evidence adduced and consi derabl e argunent
presented to the jury. However, we recogni ze, as did the Kansas
Court of Appeals, that, where there is no real possibility that
the jury convicted based on an unsupported theory, e.qg., where
there i s overwhel m ng evidence of one theory and absolutely no
argunent or evidence presented on another, there nay be no

reversible error. See lce, 997 P.2d at 741; see also State v.

Chapman, 643 A 2d 1213, 1221-22 (Conn. 1994) (in an alternative
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means case, the court held that, although the trial court
erroneously instructed jury on an alternative for which there was
no evi dence, the instruction was harm ess error).

Thus, based on our analysis of Defendant’s rights to a
unani nous verdict and to due process under article |I of the
Hawai ‘i Constitution, we hold that unanimty is not required where
alternative neans of establishing an element of an offense are

submtted to the jury, provided that there is no reasonabl e

possibility that the jury’s verdict was based on an alternative
unsupported by sufficient evidence. W further hold that:

(1) “separate and distinct cul pable acts” nmay not be treated as
“alternative means” of proving the conduct el ement of an offense,
see section II11.B.1.; and (2) whether the alternative theories
may be treated as “alternative neans” or constitute separate
crimes is an initial determnation to be made on a case-by-case
basis. See Section IIl1.B.2.a. Having determ ned that the
absence of consent and ineffective consent nay be treated as
alternative neans of proving the |lack of |egal consent, we now
exam ne whether there was legally sufficient evidence of each
alternative submtted to the jury in this case.

3. Sufficiency of the evidence in this case

When reviewi ng the sufficiency of the evidence

presented at trial, we have repeatedly stated that
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evi dence adduced in the trial court must be considered
in the strongest light for the prosecution when the
appel l ate court passes on the | egal sufficiency of
such evidence to support a conviction; the same
standard applies whether the case was before a judge
or jury. The test on appeal is not whether guilt is
est abli shed beyond a reasonabl e doubt, but whether
there was substantial evidence to support the

concl usion of the trier of fact.

State v. Quitog, 85 Hawai‘i 128, 145, 938 P.2d 559, 576
(1997) (quoting State v. Eastman, 81 Hawai‘ 131, 135, 913
P.2d 57, 61 (1996)) (emphasis omtted). "'Substanti al
evidence' as to every material element of the offense
charged is credible evidence which is of sufficient quality
and probative value to enable a person of reasonable caution
to support a conclusion."” Eastman, 81 Hawai‘ at 135, 913
P.2d at 61.

State v. Birdsall, 88 Hawaii 1, 8, 960 P.2d 729, 736,

reconsideration denied, 88 Hawaii 1, 960 P.2d 729 (1998).

Here, the jury was presented with the foll ow ng
alternative nmeans of establishing a |ack of consent: (1) the
absence of consent; or (2) ineffective consent, based on any of
four grounds. It is undisputed that there was legally sufficient
evi dence to support the jury’ s consideration of the absence of
consent alternative. As to the jury instruction regarding the
i neffective consent alternative, the prosecution concedes that
the evidence presented at trial “sinply [did] not support an
i neffective consent instruction in this case[,]” but argues that
the instruction was so inapplicable that there is no real
possibility that the erroneous instruction contributed to the
verdict. Qur review of the record reveals that, although there

was no argunent presented or evidence adduced in support of
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grounds one and three of the ineffective consent statute,? the
prosecution presented considerable argunent and adduced sone
evi dence in support of the theory that, even if Conpl ai nant gave
apparent consent, it was ineffective based on either ground two
or ground four.

Under ground two, consent is ineffective if “[i]t was

gi ven by a person who by reason of youth, nental disease,

disorder or defect . . . is manifestly unable or known by the

def endant to be unable to make a reasonabl e judgnent as to the

nature of harnful ness of the conduct alleged[.]” (Enphasis

added.) Proof of the conplainant’s youth al one does not satisfy
the elenments of Gound two. Gound two of the ineffective
consent statute is thus distinguishable fromthe strict liability
of fense described in HRS § 707-732(1)(b), wherein the offense is
descri bed as sexual contact with a person | ess than fourteen

years old. See supra note 5; cf. State v. Buch, 83 Hawai‘i 308,

316 n.5, 926 P.2d 599, 607 n.5 (1996) (noting that “[t] he
Commentary to HRS § 702-235, . . . to the extent that it suggests
that the Code elimnates absolute liability with respect to the
victinis age in a sex offense, is directly contrary to the

unequi vocal | y expressed legislative intent [in inmposing strict

27 HRS § 702-235 provides that consent is not a defense if “(1) [i]t
is given by a person who is legally inconmpetent to authorize the conduct
alleged [Ground 1]; or . . . (3) [i]Jt is given by a person whose inprovident

consent is sought to be prevented by the |law defining the offense [ Ground
31[.1"
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liability under 707-732(1)(b)]”)). |In order to prove G ound two,
t he prosecution nmust prove that Defendant knew or shoul d have

known, i.e., that it was “manifest,” that Conpl ai nant was unabl e
to exercise reasonable judgnent as to the nature of the
har nf ul ness of the conduct alleged. HRS § 702-235(2).

During trial, the prosecution spent considerable tine
focusi ng on Conplainant’s youth to explain why she did not ask to
go hone and chose to stay in the hotel roomw th Defendant, even
after the earlier assaults, distinguishing Conplainant’s actions
froman “adult response.” The prosecution s argunents al so
repeatedly referred to the effect of Defendant’s “nental
mani pul ati on” and nental coercion upon Conpl ai nant as a young
girl who was easily influenced.?® There was evi dence that
Conpl ai nant was fourteen-years-old. She also testified that

“nothing like this had happened to her before,” that she was
enbarrassed by Defendant’s sexual advances, and that, when

Def endant nmade t hese advances, she tried to avoid himor push him
away. However, even if Conplainant was i nexperienced or
enbarrassed, there was no evidence adduced that Defendant knew or
shoul d have known that Conpl ai nant was unable to nmake a

reasonabl e judgnent as to the nature or the harnful ness of the

conduct alleged. Thus, although there was consi derabl e argunent

28

The prosecution stated that “[i]t was an interesting comment [a
previ ously excused juror] made on mental coercion being involved in cases, how
it can show | ack of consent. This is such a case. . . . The best way | could

anal ogi ze this is the situation of the Pied Piper.”
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regardi ng Conpl ai nant’ s youth and sone evi dence of her
i nexperience, there was legally insufficient evidence to
establish ineffective consent under G ound two.

Under Ground four, consent is ineffective if, inter

alia, “[1]t is induced by . . . deception.” (Enphasis added.)

The prosecution repeatedly referred to Defendant’s use of
deception and manipulation to lure this young girl to spend tine
with himand cone to his hotel, referring to Defendant as a “pied
pi per” and a con artist.? The record contains evidence that

Def endant tal ked about his “connection” to rock groups and
nodel i ng agencies. However, there is no evidence that Defendant
was untruthful about his “connections.” Defendant began his
relationship with the Conplainant, her famly, and her friends by
procuring concert tickets for them At best, the evidence
supports an inference that Defendant used his connections and
procured concert tickets in order to attract Conplainant to spend
time with him If the jury believed that she consented to the
sexual conduct, there was no evidence that the consent to the

sexual conduct was i nduced by deception that woul d render such

consent neani ngl ess. Thus, although there was significant
prosecutorial effort expended on Defendant’s use of deception and

a trace of evidence that he tried to inpress the Conplainant with

29 The court overrul ed Defendant’s objection to the prosecution’s use

of the term“con artist.” Defendant argued that there was no evidence that he
was a con artist.
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hi s connections, such evidence was legally insufficient to
establish ineffective consent based on G ound four

Based on the foregoing, if the jury believed that
Conmpl ai nant consented to the sexual conduct, Defendant shoul d
have been acquitted because there was no legally sufficient
evi dence in support of any of the four grounds of ineffective
consent. However, the jury was instructed that they could find
Def endant guilty, even if they believed Conpl ai nant consent ed,
based upon ineffective consent. Because there was consi derabl e
argunent and sone evidence presented to the jury regarding the
Conmpl ai nant’ s youth and Defendant’s nental mani pul ati on and
deception, it is possible that sonme or all of the jurors believed
they could find guilt based on ineffective consent, despite the
| ack of legally sufficient evidence as to any of the ineffective
consent grounds. See lIce, 997 P.2d at 741 (stating that, “[w]ith
so nuch testinony and prosecutorial effort invested into [legally
insufficient] theory, we cannot say there is no real possibility
that the verdict here was based only on the [legally sufficient]
t heory.”). Further, as recogni zed by the Massachusetts Suprene
Judicial Court, “[i]f the judge tells a jury that they may find
the defendant guilty on a theory that is factually unsupported
(in effect commtting an error of law), the jurors understandably
m ght believe that there nust be sone evidence to support that

theory.” Plunkett, 664 N E 2d at 837. W cannot assune that the
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jurors rejected the ineffective consent theories presented to
them Therefore, we hold that the instruction as to ineffective
consent prejudicially affected Defendant’s right to due process
because (1) the jury was instructed that it could convict

Def endant based on the absence of consent or any of the four
grounds of ineffective consent, (2) there was a reasonabl e
possibility that the verdict was based upon at |east one of the
four grounds of ineffective consent, and (3) there was legally

I nsufficient evidence to support any of the four grounds of

i neffective consent presented to the jury. In other words, the
erroneous jury instruction regarding ineffective consent was not
har m ess because there was a reasonable possibility that the
verdi ct was based on an alternative that was unsupported by

| egal Iy sufficient evidence.

V. CONCLUSI ON

Based on the foregoing, we vacate Defendant’s
convictions on Counts I, Il, Ill, and IV and remand this case to

the circuit court for a newtrial.3 1In light of our

30

We note that our disposition in this case does not inplicate the double
jeopardy clause of article |, section 10 of the Hawai‘ Constitution. The
doubl e jeopardy clause bars retrial of a defendant once a reviewi ng court has
found the evidence at trial to be legally insufficient to support a
conviction. See State v. Ml ufau, 80 Hawai‘< 126, 135, 906 P.2d 612, 621,
opi nion amended on reconsideration, 80 Hawai‘i 126, 134, 906 P.2d 612, 620
(1995). However, retrial is not barred when the reviewing court reverses a
case due to trial error, such as erroneous jury instructions. See State v.
Hamal a, 73 Haw. 289, 293, 834 P.2d 275, 277 (1992), overruled on other
grounds, State v. Rogan, 91 Hawai‘i 405, 423 n.10, 984 P.2d 1231, 1249 n.10
(1999). Although our holding in this case is based, in part, on our
conclusion that the jury instruction regarding ineffective consent raised the

possibility that the verdict was based on an alternative means of establishing
(continued...)
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di sposition, we need not address the other points of error raised

by Def endant before the | CA.

Janmes M Anderson

Deputy Prosecuting Attorney,
for petitioner-appellee,

on the wit

Edwi n Lauder Baker,
for respondent-appel | ant

30(...continued)

guilt not supported by legally sufficient evidence, it is undisputed that
there was legally sufficient evidence of the other alternative of establishing
guilt and, thus, the error in this case is trial error. Accordi ngly, the
doubl e jeopardy clause does not bar retrial in this case.
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