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and Circuit Judge Sims, assigned by reason of vacancy)

Def endant - appel | ant Stacy Kahakai (Stacy) appeals his
conviction of and sentence for four counts of sexual assault in
the first degree, in violation of Hawai‘ Revised Statutes (HRS)
§ 707-730(1)(b) (1993),! and three counts of sexual assault in
the third degree, in violation of HRS § 707-732(1)(b) (1993).2
On appeal, Stacy argues that the trial court, the Honorable Riki
May Amano presiding, erred in: (1) granting the prosecution’s

notion to consolidate his case with that of his brother, Zachary

1 HRS § 707-730 provides in relevant part:
(1) A person commits the offense of sexual assault in the
first degree if:

(b) The person knowi ngly subjects to sexua

penetration another person who is |ess than
fourteen years old[.]

2 HRS § 707-732 provides in relevant part:

(1) A person commts the offense of sexual assault in the third
degree if:
(b) The person knowi ngly subjects to sexual contact

anot her person who is |less than fourteen years old or
causes such a person to have sexual contact with the
person|.]



Kahakai (Zachary); (2) admtting the testinony of certain

W tnesses; (3) failing to take appropriate action when the
prosecutor conmtted m sconduct by naki ng nunerous prejudicial
comments; (4) preventing his attorney from arguing that
conplainant’s injuries could have arisen fromrecent sexual
relations instead of fromthe all eged assaults; and (5) failing
to prevent the prosecutor fromrepeatedly referencing to
conplainant as the “victim” Stacy al so argues that the

cunul ative effect of the trial court’s errors warrants a new
trial. W hold that the trial court erred by allow ng a
prosecution witness to give inproper testinony regarding the
ultimate i ssue as to whether Stacy sexually assaulted the
conplainant. Therefore, we vacate Stacy’s conviction and renand
the case for a new trial

I. BACKGROUND

In January 1991, Stacy becane romantically invol ved
wi th conplainant’s nother (Mdther). Mther and conpl ai nant often
spent the night at Stacy and Zachary's hone in Hilo.

Sonetinme in late 1991, Stacy, Mdther, the ten-year-old
conpl ai nant, and conpl ainant’s sisters noved into a residence in
t he Hawai i an Beaches area of Puna. According to conplainant, in
1991, at the Hawaiian Beaches honme, she was first subjected to
sexual intercourse, digital penetration, and other sexual contact

by Stacy. Over the next two years, there were other incidents of



simlar sexual contact between Stacy and conpl ai nant and Zachary
and conpl ai nant at various residences in Hawaiian Beaches, Hilo,
and Papa‘'i kou. Stacy and Zachary each nade conpl ai nant prom se
not to tell anyone what had happened.
Shortly thereafter, in 1993, conplai nant was renoved
fromthe custody of her nother and placed in foster care.
Conpl ainant lived in several foster hones for the follow ng two
years until she was placed with her current foster famly on
Oahu. Immediately prior to her placenent on Oahu, conpl ai nant
was living wth the Tabajunda famly in Paradise Park on the
| sl and of Hawai‘i. On Septenber 6, 1995, conplainant told M.
Tabaj unda and one of the Tabajundas’ nei ghbors that she had been
assaul ted by Stacy and Zachary. Ms. Tabaj unda i nforned
conplainant’s Child Protective Services (CPS)® case nanager, Ruth
Kuni nura, of conplainant’s disclosure. Kuninmura spoke with
conpl ai nant on Septenber 12, 1995, and an investigation conmenced
on Septenber 26, 1995. The sexual assaults were reported to
Li eut enant Derek Pacheco of the Hawai‘ Police Departnment (HPD).
On Cctober 25, 1995, an exanination of conpl ai nant was
conducted at the Hilo Medical Center by Phoebe Lanbeth, a
regi stered nurse. By this tinme, conplainant was about thirteen
years old. Lanbeth used a col poscope during the exam nation and

took various pictures of conplainant’s vagina. Loretta Rao,

3 CPS is a division of the Department of Human Services (DHS).
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M D., exam ned the col poscope phot ographs. Lanbeth and Dr. Rao
both testified at trial about the injuries sustained by
conpl ai nant .

On February 28, 1997, the grand jury indicted Stacy and
Zachary on multiple counts of sexual assault. Stacy was indicted
on four counts of sexual assault in the first degree and three
counts of sexual assault in the third degree. Stacy’ s and
Zachary's cases were consolidated for trial

Prior to trial, Stacy and Zachary, through their
defense attorneys, M chael Ebesugawa and Davi d Kuwahara
respectively, noved to admt evidence of conplainant’s past
sexual behavior. The trial court granted the notion, but limted
t he evidence and questioning on this subject to three docunents:
(1) a letter fromStacy to conpl ai nant nmaking reference to
conpl ai nant havi ng several boyfriends; (2) a letter fromDr. Rao
stating her findings and conclusions fromthe photographs and her
opinion that the injuries were “consistent with ongoi ng sexual
assault”; and (3) a sexually explicit letter witten by
conpl ai nant, which defense counsel argued indicated that she may
have been sexually active after the alleged assaults.

During trial, Kuninura testified that the CPS
i nvestigation confirnmed sexual abuse of conplainant. The trial
court denied defense counsel’s notions for a mstrial and to

strike Kuninura s testinony.



Theresia Presbrey, Ph.D., conplainant’s psychol ogi st,
testified for the defense. During her direct exam nation,
def ense counsel focused on six of her sessions wth conpl ai nant,
during which conpl ai nant expressed hostility toward Stacy and
resentment of Mdther’s relationship with him During cross-
exam nation, the prosecutor asked: “If we just |ook at those six
sessions or entries, does that paint an accurate picture based
upon your inpressions of what [conplainant] was -- was really
| i ke?” The trial court overrul ed defense counsel’ s objections
and ordered Dr. Presbrey to answer. Dr. Presbrey stated that the
si x sessions highlighted during direct exam nation did not
provi de an accurate portrayal of conplainant. Dr. Presbrey
further added that conplai nant was “bei ng noved fromfoster hone
to foster home due to her parent’s failure to protect her[.]”
Def ense counsel objected, conplaining that Dr. Presbrey was not
qualified to offer such opinions. The trial court overruled the
objections and allowed Dr. Presbrey’s answers.

During the recross-exam nation of Lieutenant Pacheco,
t he prosecutor asked, “[b]ased upon the investigation that you
conpl eted, DHS conpl eted, |ooking at the totality of the

circunstances, were you satisfied in your mnd as to the

sufficiency of the evidence in cooperation [sic] . . . .~

(Enmphasi s added.) Defense counsel for Zachary objected on the

basis of an “inproper opinion,” and defense counsel for Stacy



objected as to relevance. The trial court sustained the
obj ections and issued the follow ng curative instruction:

The jury has been instructed and will be instructed again
and | instruct you now that comments made by counsel are not
evi dence. Evi dence is testimony given under oath, and the
jury has been instructed and will be instructed again that
obj ections are necessary and, nevertheless, should not be,
uh, there should not be any speculation as to what the
answer m ght have been or what the question m ght have
meant .

(Enmphasi s added.)

Referring to the pictures she had taken during her
exam nation of conplainant, Lanbeth testified to the follow ng
injuries to conplainant’s vagina: (1) conpletely obliterated
hymenal tissue that had no border, such that it was difficult to
identify its edges; (2) a healed abrasion on the right side in
the 7-6 o' clock area; (3) a healed avulsion on the right side in
the 11-10 o' clock area; (4) a healed abrasion on the |left hand
side in the 2-3 o' clock area; (5) a thickened scar of a vertical
| aceration on the right hand side in the 9 o' clock area; (6) a
severe and extended tear/laceration in the hynen that had heal ed
wi t hout closing together; (7) snmoothing, i.e., thinning, of
ti ssue and heal ed abrasions including two heal ed divots;* (8)
several heal ed abrasi ons bel ow t he heal ed hynenal tear; (9) an
abrasion, also below the tear, that had not yet heal ed; and (10)
tissue that was later identified as possible early venereal

warts.

4 Lambeth described these as being made “with a fingernail when you dig.
Li ke, if any of you golf, when you hit the ball and you hit the ground instead
of the ball, you leave a little mark there and that’'s about the sane kind of
principle.”



In review ng the photographs, Dr. Rao confirned the
injuries described by Lanbeth and noted that she found the
following injuries particularly significant: (1) a hynenal tear
in the 6 o clock, 6:30 position that had not heal ed adequately,

I ndicating force and entry by blunt object; (2) a thickened scar
on the right side in the 9 to 11 o' clock area, indicating a
significant degree of trauma; and (3) a superficial abrasion with
redness | ocated on top of the scarred tissue. Dr. Rao opined
that the hynenal tear and the scar were not recent injuries, but
had changed due to time and puberty; the injuries were not the
result of a single event, but nultiple events. Dr. Rao could not
give an opinion as to the date of these injuries, but testified
that sonme of the injuries had not yet healed, and that the

I njuries were consistent with ongoing sexual assault. As for the
superficial abrasion, Dr. Rao said that it was probably the
result of vigorous cleaning, and was unlikely to have resulted
from sexual abuse. Wen asked on direct exam nation if she had
an opinion as to the cause of the injuries she observed, Dr. Rao

r esponded,

I can say based on the photographic findings that the
i ndi vi dual was exposed to a blunt trauma with sone force,
resulting in these injuries. And | would further like to
state that according to my protocol as a medical exam ner
for sexual abuse, there are few findings that | can state —-
categorically indicate that something of that nature can
have occurred. But the type of injuries [conplainant] has
definitely fits into ny protocol.

Stacy testified in his own defense and deni ed

conpl ainant’ s al | egati ons.



During his opening statenent and cl osing argunent, the
prosecut or conmented that conpl ai nant was courageous enough to
cone forward and “break the conspiracy of silence,” anong Stacy,
Zachary, and herself. During his closing argunent, the
prosecutor repeatedly conmented on conplainant’s credibility,
forcing the trial court to sustain nunerous objections by defense
counsel and to adnoni sh the prosecutor to refrain fromhis
| nproper conmments. As a result, defense counsel made severa
notions for a mstrial, which were denied. The trial court
stated that it believed the jury could still nake a just
deci sion, based on the evidence presented.

On January 12, 1998, Stacy was found guilty as charged.
He was sentenced to four consecutive twenty-year terns of
I nprisonnment, with a mandatory m nimumterm of six years and
ei ght nonths, and three consecutive five-year terns of
i mprisonnment, with a mandatory mininmumterm of one year and ei ght
nonths. Stacy tinely appeal ed.

II. STANDARDS OF REVIEW

A. Consolidation

A trial court’s order consolidating cases for trial is
revi ewed under the abuse of discretion standard. In re Doe, 79

Hawai i 265, 273, 900 P.2d 1332, 1340 (App. 1995).

B. Admission of evidence

Different standards of review nust be applied to trial



court decisions regarding the adm ssibility of evidence,
depending on the requirenents of the particular rule of evidence
at issue. Wen application of a particular evidentiary rule can
yield only one correct result, the proper standard for appellate
reviewis the right/wong standard. Evidentiary decisions that
require a judgnment call on the part of the trial court are

reviewed for an abuse of discretion. State v. Staley, 91 Hawai ‘i

275, 281, 982 P.2d 904, 910 (1999). “*An abuse of discretion
occurs when the deci sionmaker exceeds the bounds of reason or
di sregards rules or principles of law or practice to the

substantial detrinment of a party.’” State v. Vliet, 95 Hawai i

94, 108, 19 P.3d 42, 56 (2001) (quoting In re Water Use Permt

Applications, 94 Hawai+i 97, 183, 9 P.3d 409, 495 (2000))

(citation and internal quotation marks omtted).

Whet her expert testinony should be admtted at trial
rests within the sound discretion of the trial court and will not
be overturned unless there is a clear abuse of discretion.

State v. Fukusaku, 85 Hawai‘i 462, 472, 946 P.2d 32, 42 (1997)

(quoting State v. Maelega, 80 Hawai‘i 172, 180, 907 P.2d 758, 766

(1995)) .

C. Prosecutorial misconduct

“All egations of prosecutorial m sconduct are reviewed under
the harm ess beyond a reasonabl e doubt standard, which
requires an exam nation of the record and a determ nation of
‘“whet her there is a reasonable possibility that the error
conpl ai ned of m ght have contributed to the conviction.'”
[State v.] Rogan, 91 Hawai‘i [405,] 412, 984 P.2d [1231,]
1238 [(1999)]. “Factors to consider are: (1) the nature of




the conduct; (2) the pronptness of a curative instruction
and (3) the strength or weakness of the evidence against the
def endant.” |d.

State v. Klinge, 92 Hawai‘i 577, 584, 994 P.2d 509, 516 (2000)

(some citations omtted).

IITI. DISCUSSION
A. The trial court did not err in consolidating the defendants’

trials.

Stacy argues that the trial court reversibly erred in
granting the prosecution’s notion to consolidate the defendants’
cases. Under Rule 13(a) (2000) of the Hawai‘ Rules of Penal
Procedure (HRPP), “[t]he court may order consolidation of two or
nore charges for trial if the offenses, and the defendants if
there are nore than one, could have been joined in a single
charge.” Joinder is governed by HRPP Rule 8 (2000), which states
in pertinent part:

(b) Joi nder of defendants. Two or nore defendants may be
joined in the same charge

(3) when, even if conspiracy is not charged
and all of the defendants are not charged in
each count, the several offenses charged
(ii) were so closely connected in respect
to time, place and occasion that it would

be difficult to separate proof of one
charge from proof of the others

The instant case falls squarely within HRPP Rul e
8(b)(3)(ii). Stacy and Zachary were not charged with conspiracy
to conmt an offense, nor were they charged jointly in the sane
counts. However, they were both charged with several instances

of sexual assault of conplainant during the sane tinme period, at
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the sane | ocations. Mreover, HPD and DHS conducted a joint
investigation into conplainant’s allegations against Stacy and
Zachary. Finally, the sane physical evidence and the same

W t nesses’ testinonies were at issue for both Stacy and his
brother. The trial court did not abuse its discretion in
consolidating the two cases.

Al t hough Stacy opposed the consolidation, the record on
appeal contains no indication that he nade a subsequent notion
for severance under HRPP Rule 14 (2000).° Because it is
difficult to nmake a finding of prejudice before trial, the
argunent that Stacy was prejudiced by the consolidation is waived
because he failed to nove for severance at the close of the
prosecution’s case-in-chief or at the close of all evidence. See

State v. Bal anza, 93 Hawai‘i 279, 288, 1 P.3d 281, 290 (2000).

However, assum ng arguendo that the argunent was properly
preserved for appeal, Stacy was not prejudiced by the
consol i dati on.

An appellate court may not conclude that a defendant
suffered prejudice froma joint trial unless it first concl udes

t hat the defendant was denied a fair trial. State v. Timas, 82

5 HRPP Rul e 14 provides:
If it appears that a defendant or the government is
prejudi ced by a joinder of offenses or of defendants in a
charge or by such joinder for trial together, the court may
order an election or separate trials of counts, grant a
severance of defendants or provide whatever other relief
justice requires.

11



Hawai i 499, 512, 923 P.2d 916, 929 (App. 1996). Joi nder denies
a defendant a fair trial where: (1) the core of one defendant’s
defense is in irreconcilable conflict with another’s; (2) the
defendant in question is prevented fromintroduci ng evi dence that
woul d have been adm ssible in a trial w thout the other

def endant; and (3) evidence damaging to the defendant in question
is admtted that woul d have been inadmi ssible in a trial w thout
t he other defendant. |1d. at 511, 923 P.2d at 928.

In the present case, Stacy and Zachary both argued at
trial that conplainant’s allegations were inplausible, that her
testimony was not credi bl e because of her inconsistencies and her
failure to remenber certain details, and that the nedica
evi dence did not support her allegations. Thus, the core of each
of their defenses was the sane; Stacy’'s defense was not in
irreconcilable conflict with Zachary’s. Further, Stacy does not
argue that he was prevented fromintroduci ng evidence that woul d
have been adm ssible in a separate trial, nor does he claimthat
evi dence damaging to himwas admtted that woul d have been
ot herwi se inadnmi ssible. Therefore, based upon the Timas
criteria, the consolidation did not deny Stacy a fair trial.

The only prejudicial effects that Stacy all eges are
that consolidation allowed: 1) the prosecution to argue that
there was a “conspiracy of silence” anobng Stacy, Zachary, and

conplainant; and 2) the jury to infer that Stacy was “guilty by

12



associ ation” because such behavior “runs in the famly.” These
all egations are without nmerit. The prosecution could have made
the “conspiracy of silence” argunent even if Stacy and Zachary
had separate trials. Further, the trial court instructed the
jury that:

Each defendant is entitled to have his case deci ded
solely on the evidence that applies to him Some of the
evidence in this case was |limted to one of the defendants
and cannot be considered in the case of the other. You nust
limt your consideration of that evidence to the defendant
as to whom the evidence was adm tted.

You nmust give separate consideration to the evidence
that applies to each individual defendant. Each def endant
is charged separately in separate cases and you must
consi der separately each count charged in each case agai nst
each individual defendant.

Thus, the jury was instructed that it was not to consider the

evi dence agai nst one brother as an indication of the guilt of the
other. The jury is presuned to have followed the court’s
instructions. Klinge, 92 Hawai‘ at 592, 994 P.2d at 524.
Therefore, we hold that Stacy was not prejudiced by the
consol i dati on.

B. The trial court erred in allowing Ruth Kunimura to testify

on the ultimate issue.

Stacy contends that the trial court erred by all ow ng
Kuni mura, conplainant’s CPS case worker, to testify that the CPS
i nvestigation confirned that conpl ai nant had been sexual |y abused
by him The statenents in question occurred during the foll ow ng

I ine of questioning:

Q: Bottom | ine, Mss Kuninura, this -- as case nmanager,
you were the -- by the way, you were the case manager up
until the time this case was transferred to Casey on Cahu?

13



A: Yes.

Q Looki ng back now, bottom line, what were the problens
-- what were the problenms for this girl, [conplainant]?

A: The problenms were --

ZACHARY' S COUNSEL.: Obj ection, Your Honor; calls for
specul ation

COURT: Overrul ed.

ZACHARY' S COUNSEL: Lack of foundation.

COURT: Overrul ed.

Q You may answer the question.

A: The problenms with [conplainant] is she, um
unfortunately, did not have well, a mother who was exactly a
real good role nodel. She had no -- her other two siblings
at least had a particular famly or particular person who

t ook care of them on occasion when her -- their mother would

kind of drop ‘em off and |eave ‘em for a period of tine.

[ Conpl ai nant] did not have that --

STACY' S COUNSEL: Your Honor --

A: -- sort of thing.

STACY' S COUNSEL: -- |I'm objecting on the basis of |ack of
foundation, beyond the expertise. The witness is giving an
opi ni on, i nproper opinion.

COURT: Overrul ed.

Q You may go on.

A: Okay. Um she didn’t have somebody who was consi stent
in giving her limts, um in an appropriate manner, um but
some, uh, people who would give her limts by physically

abusing her or putting her in situations where she was at
risk for physical --

ZACHARY’ S COUNSEL: Your Honor, |I’m going to object.

May we approach?

COURT: You may lodge it at the tinme of the, uh, recess.
ZACHARY' S COUNSEL: Your Honor, | am objecting on the
basis of lack of foundation. This witness is giving an

opi ni on.

COURT: Overrul ed.

Q How did M. Stacy -- go ahead. I"m sorry for
interrupting you.

A: She had, unfortunately, experience of living with a

not her who had, um more than one partner, um and at | east

one particular partner, um you know, through our
investigation we confirmed sexual abuse.

Q And who is that?

ZACHARY' S COUNSEL: Obj ecti on, Your Honor.

STACY’' S COUNSEL: Your Honor, objection.

COURT: M . Ebesugawa?

ZACHARY' S COUNSEL: Your Honor, may we, um | odge our
obj ections on the record before the Court?

COURT: Yes, you may just before the recess. \What is
t he objection right now?

ZACHARY’ S COUNSEL: Lack of foundation, Your Honor.
COURT: M . Kuwahar a?

STACY' S COUNSEL: 403, Your, Honor.

COURT: Overrul ed.

Q You may continue.

A: Okay. Um she was placed in a home situation where a

parental, um uh, father figure, in essence, uh, breached
trust.
Q And who was that?

14



A: That was M. Kahakai . St acy.

Stacy argues that this was inproper testinony as to the ultimte
i ssue on appeal, as well as inproper expert testinony concerning
conplainant’s veracity. W agree with Stacy’'s first contention.
Rul e 704 (1993) of the Hawai‘ Rules of Evidence (HRE)
states: “Testinony in the formof an opinion or inference
ot herwi se adm ssible is not objectionable because it enbraces an
ultimate issue to be decided by the trier of fact.” Rule 704
abol i shed the common law rule disallowng all testinony on the
ultimate issue of fact. See Commentary to HRE Rul e 704.
“However, it is well settled that ‘questions which would nerely
allow the witness to tell the [fact-finder] what result to reach
are not permtted. Nor is the rule intended to allow a w tness

to give legal conclusions.”” State v. Miet, 91 Hawai‘ 288,

296-97, 983 P.2d 189, 197-98 (1999) (quoting State v. Pinero, 70
Haw. 509, 520-21, 778 P.2d 704, 712 (1989)) (alteration in
original). Thus, the question, “Did the testator have the
capacity to nake a will?” would be inproper, while the question,
“Did the testator have sufficient nental capacity to know the
nature and extent of his property and the natural objects of his
bounty and to fornmulate a rational schenme of distribution?” would

be proper. Comrentary to HRE Rule 704; see also, e.qg., Miet, 91

Hawai ‘i at 298-99, 983 P.2d at 198-99 (stating that police

officer in a DU case nmay give an opinion as to the defendant’s

15



sobriety but may not testify that defendant’s “state of sobriety”
was over the legal limt); Pinero, 70 Haw. at 520-21, 778 P.2d at
712 (stating that it was inproper for nedical examner in a
murder case to testify that the decedent’s death was a hom cide).
Kunimura testified that the CPS investigation had
confirmed that conpl ai nant had been sexual |y abused. The
prosecutor then asked Kunimura to identify the individual who had
perpetrated the abuse and, after a series of defense objections,
Kuni mura responded that a “father figure” had breached
conplainant’s trust. Kuninura identified Stacy as the father
figure. Thus, Kuninura did in fact testify that Stacy sexually
abused conplainant.® Stacy was charged with four counts of
sexual assault in the first degree and three counts of sexual
assault in the third degree. See HRS 88 707-730(1)(b)
(“knowi ngly subjects to sexual penetration another person who is
| ess than fourteen years old”) and 707-732(1)(b) (“know ngly
subj ects to sexual contact another person who is |ess than
fourteen years old”). It was undisputed that conpl ai nant was
under the age of fourteen at the tine of the alleged assaults.

Thus, Kuninura's testinony “as a whole” indicated to the jury

6 The trial court stated, “I did not believe that it went to the ultimte
i ssue, which I would not have allowed in any event. . . . She did say the
confirmed [sic] sexual abuse and, uh, did not otherwi se say anything else, um
as it related to any of the defendants.” Apparently, at that tinme, the court

had a m staken recollection of Kuninmura's testinony. Stacy’'s attorney |ater

renewed the notion for mstrial, providing the court with a certified copy of
the transcripts. The court again ruled that Kunimura' s testinmny did not go
to the ultimate issue, but instructed counsel that they could not argue that

Kuni mura had confirmed sexual abuse by either of the defendants

16



what result to reach and was, therefore, inproper. The trial
court erred in failing to strike Kuninmura’ s testinony.

However, allow ng inproper testinony as to the ultimte
issue is not reversible error if it was harm ess beyond a
reasonabl e doubt. See Vliet, 91 Hawai‘ at 298, 983 P.2d at 199.
An error is not harm ess beyond a reasonable doubt if there is a
“reasonabl e possibility that [the] error may have contributed to

[the] conviction.” State v. Valentine, 93 Hawaii 199, 204, 998

P.2d 479, 484 (2000) (citations omtted). In Vliet, this court
held that the ultinmate issue testinmony was harnl ess beyond a
reasonabl e doubt because the case involved a bench trial and
there was substantial evidence supporting the conviction. 91
Hawai i at 298, 983 P.2d at 199.

In contrast, the present case involved a jury trial.

While the court in a bench trial is presurmed not to be

i nfluenced by inconpetent evidence[,]’” id., the sane cannot be
said in ajury trial. In a different context, Stacy argues that,
because of Kunimura' s years of experience at CPS and her position
as conplainant’s case worker, her testinmony “carried as nuch

wei ght and influence as any ‘expert[,]’” even though she was not
qualified as such by the trial court. Kuninura testified that
she had been a CPS case worker for al nost eight years, during

which tinme she worked with over a hundred fam lies and had ot her

cases invol ving sexual |y abused chil dren.
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Kuni mura was al so actively involved in the CPS
investigation into conplainant’s allegations. On Septenber 8,
1995, conplainant’s disclosure of the alleged abuse was reported
to Kunimura. On Septenber 12, Kunimura first spoke with
conpl ai nant on the tel ephone concerning the allegations of abuse.
Kunimura testified that conplainant was |ater referred to Dr.
Presbrey, who had al so conducted an earlier psychol ogi cal
eval uation of conplainant, for counseling.

The joint investigation with the HPD comrenced on
Sept enber 26, 1995. Kuninura worked with Lieutenant Pacheco, who
testified that he worked hand in hand with Kuninura in the
i nvestigation. On Septenber 26, Kunimura conducted a vi deot aped
i nterview of conplainant at the Child Advocacy Center. Pacheco
testified that he observed the interview behind a two-way mrror
and was in contact with Kunirmura through a radio. |If there was
anything that Kuninura omtted in her questions, Lieutenant
Pacheco woul d direct her to ask other questions. Kuninura
testified that conpl ai nant underwent the col poscope exam nati on
as part of the investigation. Conplainant also had a
gynecol ogi cal exam nati on because the col poscope exam i ndi cat ed
that she m ght have venereal warts.

As conplainant’s case worker, Kunimura was required to
file status reports with the Famly Court at |east twice a year.

In her March 12, 1996 report, Kuninmura included information about

18



the status of the investigation.” Thus, Kuninmura would have been
famliar with the progress of the investigation fromits
i nception.

Based on Kuninura’'s extensive experience with CPS and
active involvenent in the investigation, it is likely that the
jury was unduly influenced by her testinony on the ultimte issue
of the case. Further, there was no curative instruction given
regardi ng Kuninura’s testinony that inplied that Stacy had
sexual |y abused conplainant.® There was a reasonable possibility
that Kuninmura s testinony contributed to his conviction. W hold
that the trial court erred by allowing Kuninura to testify as to
the ultimate issue and that the error was not harm ess beyond a
reasonabl e doubt. Therefore, Stacy is entitled to a newtrial.?®

Al though this issue is dispositive of the appeal, we address

7 Compl ainant’s CPS file, which included Kuninmura s reports to the court,
was marked as Defense exhibit 166 for purposes of identification but was not
entered into evidence

8 After the trial court denied the defense’'s notion for a mstrial
Stacy’'s attorney requested a curative instruction on Kunimura's testinony.
The court instructed counsel to draft one and present it during the settlement
of the jury instructions. Stacy’'s proposed jury instruction nunmber 12 read:
“The testi mony of Ruth Kuninmura regarding the conclusions reached by her of
[sic] the alleged sexual abuse of [conplainant] is stricken. You nust
di sregard entirely this matter.” However, the court refused the instruction

9 Stacy also argues that the prosecutor comm tted m sconduct by eliciting
the i mproper testimony from Kuni nura. Because we hold that Stacy is entitled
to a new trial based on the adm ssion of the inmproper testimony, it is
unnecessary to reach the prosecutorial m sconduct argument. Assum ng arguendo
that the prosecutor commtted m sconduct by eliciting the inproper testinony,
Stacy would only be entitled to a new trial unless the prosecutor’s conduct

was “so egregious that, from an objective standpoint, it clearly denied a
def endant his or her right to a fair trial.” Rogan, 91 Hawai‘i at 423, 984

P.2d at 1249. The prosecutor’s conduct does not rise to |evel of
egregi ousness contenpl ated by Rogan
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several of Stacy’s remaining points of error in order to provide

gui dance to the trial court on remand. Cf. State v. Peralto, 95

Hawai i 1, 7-8, 18 P.3d 203, 209-10 (2001).

C. The trial court did not err in allowing the following
testimony.
1. Dr. Loretta Rao’s testinony

Stacy alleges that it was plain error for the trial
court to have allowed Dr. Rao to testify that, in her expert
opi nion as a sexual abuse nedical exam ner, conplainant’s
injuries fit the “protocol” for sexual abuse. Stacy argues that
this was an inproper opinion as to the ultimte |egal issue.

Dr. Rao testified in relevant part:

I can say based on the photographic findings that the
i ndi vidual was exposed to a blunt trauma with some force,
resulting in these injuries.

And | would further like to state that according to ny
protocol as a medical exam ner for sexual abuse, there are
few findings that | can state —- categorically indicate that
somet hing of that nature can have occurred. But the type
of injuries she has definitely fits into my protocol

Dr. Rao was qualified as an expert in the area of child sex
abuse. Cenerally, expert testinony nust neet the follow ng
criteria: (1) the trial court nust be satisfied that the w tness
is indeed an expert; (2) the expert’s testinmony nmust be rel evant;
and nost inportantly, (3) the testinony nmust be shown to assi st
the jury to conprehend sonet hing not commonly known or understood

and not be opinions which in effect usurp the basic function of

the jury. State v. Batangan, 71 Haw. 552, 562, 799 P.2d 48, 53-

54 (1990).
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The trial court was satisfied that Dr. Rao was
qualified in the field of child sex abuse, and Stacy does not
contest Dr. Rao’s qualifications. Dr. Rao’s testinony expl ai ned
to the jury that the injuries conplai nant sustained were
consistent wwth injuries that usually result from sexual abuse.
This testinony was rel evant and concerned a type of injury that
is not conmonly experienced or understood. Finally, Dr. Rao’s
testinony did not usurp the jury’'s function because Dr. Rao did
not testify as to the ultimte |egal issue. Although Dr. Rao
testified that conplainant’s injuries were consistent with sexual
abuse, she did not testify regarding the perpetrator of the
abuse, 1 when the abuse occurred, or the credibility of
conplainant. The trial court did not err in admtting Dr. Rao’s
testi nony.

2. Compl ai nant’s testi nony about her sisters

During the prosecutor’s redirect exam nation,

conplainant testified as foll ows:

Q [What were some of the factors or things that you
t hought about right before you told?

A: Uh, what | told, it was really — | just was really
scared that what if something had happened to nmy sisters and
then they, too, never or aren’'t saying anything

Q: Your sisters? .
A: Yes.

Q: You're 15 now?
A: Yes.

Q

How ol d are they now?

10 At trial, both Stacy and Zachary argued that the medical evidence of
conpl ai nant’ s sexual trauma, which was obtained al most two years after the
al l eged assaults, did not corroborate her allegations that Stacy and Zachary
were the perpetrators of the alleged abuse
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A: They're 12 and 10
Stacy argues that conplainant’s testinony inplies that he and
Zachary did abuse her sisters and, therefore, it was “clearly
I nadm ssi bl e character evidence of ‘prior bad acts’” in violation
of HRE Rul e 404(b) (1993 & Supp. 2000). 1

However, conpl ai nant was merely descri bing her
notivation for reporting the alleged abuse against her. It was

the possibility that her sisters could have been abused which

pronpted conpl ai nant to conme forward; conplainant did not testify
that Stacy and/or Zachary did in fact abuse them On cross-
exam nation, both defense attorneys attacked her credibility and
guestioned her notives for waiting for so long to report the
al | eged abuse. Thus, conplainant’s testinony regarding the
possibility that her sisters had been abused was rel evant and was
not prior bad acts testinony.

Stacy argues that, even if HRE Rule 404(b) was not

violated, the trial court should have excluded the testinony

11 HRE Rul e 404(b) provides:

Other Crimes, Wrongs, or Acts. Evi dence of other crimes,
wrongs, or acts is not adm ssible to prove the character of
a person in order to show action in conformty therewith

It may, however, be adm ssible where such evidence is
probative of another fact that is of consequence to the
determ nation of the action, such as proof of nmotive,
opportunity, intent, preparation, plan, know edge, identity,
modus operandi, or absence of m stake or accident. In
crimnal cases, the proponent of evidence to be offered
under this subsection shall provide reasonable notice in
advance of trial, or during trial if the court excuses
pretrial notice on good cause shown, of the date, |ocation
and general nature of any such evidence it intends to

i ntroduce at trial.
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because the probative value was substantially outweighed by the
danger of unfair prejudice. See HRE Rule 403 (1993).'2 This

court has previously stated:

“[ T] he determ nation of the adm ssibility of relevant
evidence under HRE 403 is emnently suited to the trial
court’s exercise of its discretion because it requires a
‘cost-benefit calculus’ and a ‘delicate bal ance between

probative value and prejudicial effect[.]'"” Sato [v.
Tawata], 79 Hawai‘i [14,] 19, 897 P.2d [941,] 946 [(1995)]
(citations omtted). Moreover, “[i]ln weighing probative

val ue versus prejudicial effect . . . [,] a variety of
matters nmust be considered, including . . . the need for the
evidence, the efficacy of alternative proof, and the degree
to which the evidence will probably rouse the jury to
overmastering hostility.” State v. Renon, 73 Haw. 23, 38

828 P.2d 1266, 1273 (1992).

State v. Bates, 84 Hawai‘i 211, 228, 933 P.2d 48, 65 (1997) (sone

internal signals omtted).

As Stacy argues, conplainant’s testinony that she was
afraid that her two younger sisters had been or m ght be abused
by the defendants was potentially inflamatory. However, the
testi mony was necessary because the defense had attacked
conpl ainant’ s reasons for not reporting her abuse earlier and
conpl ai nant was the only w tness who could explain her notives.
The circuit court did not abuse its discretion in admtting this
evi dence.

3. Dr. Theresia Presbrey’'s testi nony

Stacy further argues that the trial court erred in

admtting Dr. Presbrey’s testinony concerning her overal

12 HRE 403 provides that, “[a]lthough relevant, evidence may be excl uded
if its probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of time, or needl ess presentation of
cunul ative evidence.”
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i npression of conpl ai nant because it was irrel evant and
prejudicial. Dr. Presbrey was conplai nant’s psychol ogi st and was
call ed by counsel for Zachary. During her direct exam nation,

Dr. Presby testified that she had twenty sessions with

conpl ainant prior to Septenber 13, 1995. The direct exam nation
focused upon six of those sessions, during which conpl ai nant
expressed hostility toward Stacy and resentnent of her nother’s
relationship with him On cross-exam nation, the prosecutor

elicited the followng testinony fromDr. Presbrey:

Q If we just | ook at those six sessions or
entries, does that paint an accurate picture based upon your
i mpressi ons of what [conplainant] was — was really |ike?

A: No. Um there are many aspects to this, uh, child
that were not touched upon.

Q And may | ask what —- what those aspects were?

A: This child s tolerance for rejection and pain and
bei ng moved from foster home to foster honme due to her
parent’s failure to protect her.

But nost often she was troubled and saddened by what
she’s seen as a loss of a nom That her mom would choose
someone over her children and, therefore, |ost contact with
them as due to the service plan.

Her profound sadness when she was told that nmom had
| ost her parental rights due to her failure to comply to the
service plan that CPS, uh, had set forth, um was gut
wr enching to watch.

Stacy argues that this testinony was irrelevant and highly
prejudi ci al because it “created an overwhel m ng at nosphere of
synpat hy” for conpl ai nant.

Stacy’s defense was prem sed on conpl ai nant’ s | ack of
credibility and the possibility that she fabricated the
al | egati ons because she resented Stacy’s relationship with her

nother. Dr. Presbrey’ s direct exam nation focused on sessions
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where conpl ai nant expressed hostility toward Stacy. Therefore,
Dr. Presbrey’ s testinony that the six sessions enphasi zed by
def ense counsel did not portray an accurate picture of

conpl ainant was relevant to the issue of conplainant’s
credibility.

Dr. Presbrey’s testinony was al so not unduly
prejudicial. Previous witnesses had already testified regarding
conplainant’s nultiple placenents in various foster hones and her
not her’s | oss of parental rights. Thus, Stacy was not prejudiced
by Dr. Presbrey’s references to these events. Wile Dr.
Presbrey’s testinony about conpl ainant’s enotional state could
have aroused sone anmount of prejudice against Stacy, this was
dispelled by the court’s jury instructions. The trial court

instructed the jury that:

You rmust not be influenced by pity for the defendants
or by passion or prejudice against the defendants. Bot h t he
prosecution and the defendants have a right to demand, and

they do demand and expect, that you will conscientiously and
di spassi onately consi der and weigh all of the evidence and
follow these instructions, and that you will reach a just
verdict.

The jury is presuned to have foll owed the court’s instructions.
Klinge, 92 Hawai‘i at 592, 994 P.2d at 524. The trial court did
not commt reversible error by admtting Dr. Presbrey’s testinony

about her general observations of conplai nant. 3

13 Stacy also argues that “Dr. Presbrey’s assertion that [conplainant]
was nmoved into foster care ‘due to her parent’s failure to protect her’ was
hi ghly i nproper opinion testimny vouching for [conplainant’s] accusations
agai nst Stacy.” However, this statement did not constitute opinion testimny
regarding the truth of conpl ai nant’s accusati ons. Dr. Presbrey’s testimony
(continued. . .)
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D. There was no prosecutorial misconduct warranting a new
trial.

Stacy next argues that the prosecutor commtted
m sconduct by: (1) referring to a “conspiracy of silence” during
hi s opening and cl osing statenents; (2) inproperly bolstering
conplainant’s credibility; and (3) making several inproper and
i nflammatory statenents during closing argunents.

1. “Conspiracy of silence”

Wil e the prosecutor’s reference to a “conspiracy of
silence” between the brothers and conpl ai nant may have been an
i naccurate portrayal of the evidence, it does not rise to the
| evel of prosecutorial msconduct.

Ordinarily, the scope and extent of the opening
statement is left to the sound discretion of the trial
j udge. However, the trial court should exclude irrelevant
facts and stop argument if it occurs. The State should only
refer in the opening statement to evidence that it has a
genui ne good-faith belief will be produced at trial

State v. Sanchez, 82 Hawai‘i 517, 528, 923 P.2d 934, 945 (App.

1996) (internal citations and quotation marks omtted). The
factors to consider when evaluating an all egation of
prosecutorial msconduct are: (1) the nature of the conduct; (2)
the pronptness of a curative instruction; and (3) the strength or
weakness of the evidence against the defendant. Klinge, 92

Hawai i at 584, 994 P.2d at 516.

B3(...continued)
merely described her inmpressions of conplainant’s enotional state, which she
observed during conpl ainant’s sessions. Dr. Presbrey’'s statements descri bed
how conpl ai nant felt about her famlial situation; they did not amount to an
opinion as to the actual reason for conplainant’s placement in foster care.
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During his opening statenent, the prosecutor made
several references to a “conspiracy of silence” between the
def endants and conplainant. Stacy’'s attorney did not object to
the prosecution’s statenents. At trial, there was no evidence
adduced that established a “conspiracy” — crimnal or otherw se
-- involving the brothers and conpl ai nant. However, there was
evi dence that each of the brothers told conplainant not to tel
anyone about the sexual assaults. Conplainant did not disclose
the assaults until approximtely two years after they occurred.
Arguably, as the prosecution clains on appeal, the prosecutor’s
statenents during closing argunent referred to the two-year
sil ence kept between conpl ai nant and each of the brothers
respectively.* Even in opening statenents where the
prosecutor’s comment clearly referred to a conspiracy anong al
three, ™ it was not necessarily inproper because, at that point,
t he prosecutor could have had a good faith belief that they would
be able to establish agreenent between the brothers.

Because defense counsel did not object to the
prosecutor’s statenents, there was no specific curative

i nstruction. However, before opening statenents, the trial court

14 For exanple, during closing argunents, the prosecutor stated: “And
what this case is about, State of Hawaii versus Zachary Kahakai and State of
Hawaii versus Stacy Kahakai —- what this case is about and what it represents
is the courage that that little girl had to break that conspiracy of silence
to tell about that abuse.”

15 The prosecutor referred to “the conspiracy of silence for which
[ conpl ai nant] bel onged with [Stacy] and his brother "
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infornmed the jury that what the attorneys said was not evidence
and that the purpose of opening statenments is “to allow the
attorneys to give you an outline of what they think the evidence
will produce or will showin trial.” |In addition, during the
final jury instructions, the trial court rem nded the jury that
statenents by the attorneys were not evidence. Therefore, based
on the evidence adduced at trial and the trial court’s
instructions to jury, the prosecutor’s references to a
“conspiracy of silence” did not constitute m sconduct.

2. Bol stering conplainant’s credibility

Stacy further contends that the prosecution inproperly
attenpted to bolster conplainant’s credibility during Lieutenant
Pacheco’s testinony. This contention is not supported by the
record.

Stacy takes issue with the foll ow ng question presented
by the prosecutor on recross-exam nation: “And bottomline,

Li eut enant Pacheco: Based upon the investigation that you
conpl eted, DHS conpleted, |looking at the totality of the

ci rcunst ances, were you satisfied in your mnd as to the
sufficiency of the evidence in cooperation . . . in this case?”
The trial court sustained defense counsels’ objection to the
gquestion. Upon defense counsels’ request to have the question

stricken, the trial court instructed the jury that:

The jury has been instructed and will be instructed
again and | instruct you now that comments made by counsel
are not evidence.
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Evi dence is testimony given under oath, and the jury
has been instructed and will be instructed again that
obj ections are necessary and, nevertheless, should not be,
uh, there should not be any speculation as to what the
answer m ght have been or what the question m ght have
meant .

Wil e the prosecutor attenpted to ask an i nperm ssible
guestion, defense counsel pronptly objected. More inportantly,
the trial court sustained the objection and properly instructed
the jury to disregard the question and not to specul ate about the
answer. Therefore, any inproper attenpt to bol ster conplainant’s
testi nony does not warrant a new trial.

3. The prosecutor’'s cl osing argument

Stacy al so asserts that the prosecutor’s closing and
rebuttal argunents were “so replete with inproper assertions
whi ch were cal cul ated to arouse the jury’ s synpathy, or were not
based on facts in evidence, or were inproper attacks on the

defense,” that a reversal is warranted. After the prosecution’s
rebuttal argument, Stacy’s attorney noved for a mistrial based on
prosecutorial msconduct, but the notion was denied. On appeal,
Stacy argues that the trial court erred in denying his notion for
a mstrial and argues that, during closing argunent, the
prosecutor commtted m sconduct by: (1) attenpting to invoke the
jurors’ synpathy for conpl ai nant by enphasi zing the courage it
took for her to testify; (2) stating that “the fact of the matter

is kids do not tell right away”; (3) stating that conplainant had

to “put up with days of |engthy cross-exam nation”; and (4)

29



arguing that “every social worker, police officer, [and] G and
Jury believed conplainant[.]” These statenents were highly
i mproper and constituted prosecutorial msconduct, but in each
instance the trial court sustained defense counsels’ objections.
Further, the trial court instructed the jury that “[s]tatenents
or remarks made by counsels are not evidence. You should
consider their argunents to you, but you are not bound by their
recollections or interpretations of the evidence.”

The final factor to be considered is the strength of
t he evidence. The col poscope photographs, as well as the
testi nony of Phoebe Lanbeth, who conducted the col poscope
exam nation, and Dr. Rao, who al so reviewed the phot ographs
presented strong evidence that conplai nant had been sexually
assaul ted. Conplainant testified that Stacy and Zachary were the
perpetrators of the abuse.

In addition, Stacy’ s August 31, 1995 letter to
conpl ai nant contai ned statenents that could be construed as

adm ssions of the alleged abuse. Stacy wrote:

I do blanme nyself for nmost of the bad menories that will

al ways be held against me. | truly did put my drinking
away. . . . I just still care for you, all the same way.
And | believe that we can start all over again, not only in
the m nd, but physically too!

(emphasis in original). Stacy testified that the “bad nenories”
referred to conplainant’s witnessing Stacy physically and
verbal |y abuse her nother, and starting over physically referred

to his desire to be a famly again with Mther, conplainant, and
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her sisters when he got out of jail.® However, these statenents
could al so be reasonably interpreted as referring to Stacy’s
sexual abuse of conplainant. In light of the trial court’s
instructions and the strength of the evidence adduced at trial,
the prosecutor’s inproper statenents, inasnmuch as they
constituted harm ess error, do not warrant a new trial.

Stacy al so argues that the prosecutor commtted
m sconduct by weaving a thenme of “the defense world” throughout
the cl osing argunent.?!” Defense counsels did not object to any
of the prosecutor’s references to “the defense world.” This

court has previously stated that:

Wth regard to the prosecution’s closing argument, a
prosecutor is permtted to draw reasonable inferences from
the evidence and wide latitude is allowed in discussing the
evi dence. It is also within the bounds of legitimte
argument for prosecutors to state, discuss, and comment on
the evidence as well as to draw all reasonable inferences
fromthe evidence

Rogan, 91 Hawai‘i at 412, 984 P.2d at 1238. In essence, the
prosecutor used the term*“the defense world” to refer to the
defense’s theory of the case. It is certainly not inproper for
t he prosecutor to discuss the defense’'s argunents and raise

contrary points. Although the “the defense world” |anguage

16 At the time, Stacy was incarcerated for an unrel ated offense. He
wrote the letter prior to conplainant’s disclosure of the alleged abuse

7 For exanple, the prosecutor made the followi ng statement:
Now, if the Defense world or the argument in the
Defense world are to make sense, and this is some vindictive
vendetta on her part to get back at Stacy, why not make the
conmpl aint right then? She knows she’'s not going back to
mom Even their argument in the sinmplest sense does not
make sense.
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carries a certain amount of negative innuendo, it is not inproper
per se. Further, any potential prejudice would have been
effectively cured by the trial court’s instructions to the jury.
Furt her, as discussed supra, the strength of the evidence weighs
agai nst a finding of harnful prosecutorial msconduct. The
prosecutor’s references to “the defense world” did not warrant a
new trial.

E. The trial court properly restricted defense counsel’s
closing argument to the facts in evidence.

Stacy next argues that the trial court violated his
right to due process by preventing defense counsel from arguing
that the evidence indicated that conplai nant may have had recent
sexual relations with soneone other than Stacy and Zachary, which
coul d have provided an alternative explanation for the findings
of sexual trauma. Initially, we note that it was Zachary’'s
attorney, not Stacy’'s attorney, who attenpted to argue
conpl ainant’s other sexual activity. Therefore, arguably, Stacy
did not properly preserve this point of error for appeal.?8
However, assunmi ng arquendo that Stacy properly raised this

argunent, it is without nerit.

The opportunity for final summation is basic to the
right of a defendant in a crimmnal trial to make his
defense, and where is (sic) is represented by counsel, a
deni al of this opportunity deprives the accused of the

18 After defense counsels’ closing argunments, Zachary’s attorney moved
for a mstrial because the trial court prohibited himfrom arguing that
conmpl ai nant’s sexual trauma could have been caused by ongoing sexual activity
after the alleged assaults. Stacy’'s attorney joined in the notion, but this
did not occur until after the trial court denied the motion for mstrial
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assi stance of counsel. Much | atitude, however, is given the
trial judge to control the duration and to limt the scope
of closing argunments. He may |limt counsel to a reasonable
time and may term nate argument when continuation would be

repetitive or redundant. He may ensure that argument does
not stray unduly fromthe mark, or otherwi se inpede the fair
and orderly conduct of the trial. In all these respects he

must have broad discretion.

State v. Adams, 61 Haw. 233, 233-34, 602 P.2d 520, 520-21 (1979)

(quoting Herring v. New York, 422 U. S. 853, 862 (1975)) (enphasis

added, internal quotation marks omtted). Simlarly, the

deci sion to exclude evidence, “if its probative value is
substantially outwei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the jury, or by

consi derations of undue delay, waste of tinme, or needless
presentation of cumulative evidence[,]” remains within the sole
di scretion of the trial court. HRE Rule 403 (1993).

During closing argunments, defense counsel attenpted to
argue that conplainant’s vaginal injuries were the result of
ongoi ng sexual relations with soneone other than the two
defendants. Defense counsel also argued that the sexually
suggestive letters witten by conpl ainant and Dr. Rao’s testinony
that the col poscope phot ographs showed evi dence of old and recent
trauma'® and possible venereal warts indicated that conplai nant
had ot her sexual partners who coul d have caused her injuries.

The trial court sustained the prosecution’s objection and

prohi bited defense counsel from arguing that conplainant’s

19 The col poscope photographs were taken in October 1995, and the
assaults were alleged to have occurred in 1993.
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injuries were caused by sonmeone ot her than the defendants.

At trial, both defense counsel had the opportunity to
cross-exam ne conpl ai nant regarding a sexually suggestive letter
she had witten, whether certain persons were her boyfriends,
and whet her her statement to Pacheco that she had not had sex
wi th anyone other than Stacy and Zachary was true. Although
conplainant testified that she did not renenber making that
statenment to Pacheco, she testified that it was a true statenent.
Conmpl ai nant testified that she was in the seventh grade when she
wote the letter. She testified that she did not renenber who
she wote the letter to, but that she was not inviting sexual
relations with that person. According to conplainant, she copied
part of the letter fromanother letter a friend had shown her and
made up other parts of the letter. Defense counsel questioned
conpl ai nant about two of the Iines fromthe copied portion which
read, “bless his tongue | love to French” and “bless the
t hi ckness of his sperm” Counsel asked conpl ai nant whet her these
were things she was famliar with at the tinme she wote the
letter, and she said that they were. Wile the sexually charged
| anguage of the letter suggests that conplainant was sexual ly
active, her testinony regarding the letter asserted that she was
not sexually active when she wote it and gave absolutely no
i ndi cation that she was sexually active at the tine of the

al | eged assaults.
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Def ense counsel asked conpl ai nant whet her two
particul ar persons were boyfriends of hers and she said that they
were not. Further, Stacy's letter, which made reference to
conpl ai nant havi ng several boyfriends, was dated August 31, 1995,
did not allege that conplainant was sexually active with those
boyfriends, and nade no reference to any boyfriends she may have
had at the time of the all eged assaults.

Dr. Rao testified that the col poscope exam nation
performed in 1995, showed recent injuries? in addition to ol der
injuries which had healed. |In particular, she testified that the
nost |ikely cause of the vertical abrasion over the heal ed scar
was “pulling or mnor traction or vigorous rubbing during
hygi ene.” However, she conceded that it could have been caused
by pulling or mnor traction or vigorous rubbing outside of
hygi ene. That the abrasion could possibly have been caused by
recent sexual activity is a reasonable inference fromthis
testimony. However, the post-assault sexual activity, wthout
nore, is irrelevant.

The defense sought to introduce evidence of
conpl ainant’ s past sexual activity to establish that she had

ot her sexual partners that caused the recent injuries and that,

20 The prosecution did not allege that Stacy and Zachary inflicted the
recent injuries reflected in the col poscope exam The alleged assaults by
Stacy and Zachary occurred two or three years prior to the exam Thus, the
cause of the recent injuries would only be relevant if it were also connected
to the cause of the older injuries which the prosecution attributed to Stacy
and Zachary.
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therefore, those other partners could al so have caused the ol der
injuries allegedly inflicted by Stacy and Zachary. However, even
assum ng arguendo that conpl ainant did have ot her subsequent
partners, there was no evidence that conpl ai nant had sexual

rel ations wth anyone other than Stacy and Zachary during the
time period of the alleged assaults. Defense counsel attenpted
to argue that Stacy and Zachary were not the ones who injured
conpl ai nant because her injuries were the result of ongoing
abuse, abuse extending fromthe tine of the alleged assaults
until roughly the tinme of the col poscope exam \While the recent
abrasi ons coul d have been caused by post-assault sexual activity,
there was no evi dence supporting ongoi ng abuse of the type

def ense counsel sought to argue. Wile defense counsel could
have argued that the injuries allegedly inflicted by Stacy and
Zachary were inflicted by soneone el se,?' the prejudice

associated with this evidence woul d have outwei ghed rel evance;

t he ongoi ng sexual activity argunent was not directly supported
by the evidence and woul d have injected irrelevant and m sl eadi ng
issues into the jury’s deliberations. Accordingly, the tria

court did not abuse its discretion by foreclosing defense counse

2l This is essentially what defense counsel argued. The medical evidence
clearly established that conpl ai nant had been sexually abused at some point
prior to the col poscope exam nati on. Def ense counsel argued that
conmpl ai nant’s allegations that Stacy and Zachary had abused her were not
credi bl e because there were inconsistencies in her statements and because the
story itself was inplausible. For exanple, defense counsel argued that it was
illogical that Stacy woul d abuse conpl ai nant while her mother was in the other
room
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from making this argunment during closing argunent pursuant to HRE

Rul e 403.

F. References to complainant as the “victim” by the prosecution
and its witnesses were not unduly prejudicial.

Stacy further argues that it was error for the trial
court to deny his notion in limne to preclude the prosecutor and
its witnesses fromreferring to conplainant as the “victim”
because such a referral conveys to the jury the prosecutor’s and
the witness’ personal belief that the conplaining witness is a
“victim” and therefore, that the accusations are true. Stacy

relies on State v. Nonura, 79 Hawai‘i 413, 903 P.2d 718 (App.),

cert. denied, 80 Hawai ‘i 187, 907 P.2d 773 (1995), for the

proposition that the prosecutor and its wi tnesses are precluded
fromreferring to the conplaining witness as the “victim” 1In

Nonura, the Internediate Court of Appeals (ICA) held:

that the reference to a conplaining witness as “the victint
in crimnal jury instructions is inaccurate and m sl eadi ng
where the jury must yet determne fromthe evidence whether
the complaining witness was the object of the offense and
whet her the compl ai ni ng witness was acted upon in the manner
requi red under the statute to prove the offense charged.

79 Hawai i at 417, 903 P.2d at 417 (enphasis added). ??

Wiile there are instances in which the prosecution’s
reference to the conplaining witness as the “victinf nay be
i nproper, the trial court’s denial of Stacy’'s notion was not

erroneous under the totality of the circunstances. The trial

22 The ICA further held that the error was harm ess when the jury
instructions were read as a whol e.
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court correctly stated that the ruling in Nonura precludes only
the court fromreferring to the conplaining witness as the

“victinmd inits jury instructions, and that there is no case | aw

that clearly prohibits the prosecutor and or its wtnesses from

doi ng so.

The rationale behind [HRE Rule 11022%] is that judicial
comment upon evidence risks placing the court in the role of
an_advocate. It is essential that the presiding judge
endeavor at all times to maintain an attitude of fairness
and inmpartiality. Consequently, it [is] improper for the
court to instruct the jury that [a conmplaining witness is] a
“victim?”

Id. (enmphasis added, citations, ellipse, and internal quotation
marks omtted). This rationale does not apply to prosecutorial
references to the conplaining witness as “the victim” The trial
court did not err in denying Stacy’s notion in l[imne to preclude

the prosecution fromreferring to conplainant as “the victim”

28 HRE Rule 1102 states: “The court shall instruct the jury regarding
the | aw applicable to the facts of the case, but shall not comment upon the
evi dence. It shall also informthe jury that they are the exclusive judges of

all questions of fact and the credibility of witnesses.”
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IV. CONCLUSION

Because the trial court erred by allow ng Kuninura to
testify as to the ultimate i ssue and because the error was not
harm ess beyond a reasonabl e doubt, we vacate Stacy’s convictions
and remand the case for a newtrial.

DATED: Honol ul u, Hawai ‘i, Novenber 26, 2001.
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