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On Decenber 6, 1999, Reinhard Mohr petitioned this
court for a wit of certiorari to reviewthe Internedi ate Court
of Appeals’ (1 CA) order, filed Novenber 23, 1999, summarily
approving in part and denying in part Mbhr’s request for

attorney’s fees, pursuant to Hawai‘ Revised Statutes



(HRS) § 802-5 (1993).' Therein, the | CA deni ed Mohr’s request

for $1,412.00, granting instead the | esser anobunt of $292.00. |In
his petition, Mhr asserts that the partial denial of his fees
was “arbitrary” and “not fair.” For the reasons stated bel ow, we
reverse the CA's Novenber 23, 1999 order approving in part and
denying in part Mhr’s request for attorney’s fees. Furthernore,
we hold that $614.00 (15.35 hours x $40.00 per hour), as opposed

to the anobunt requested, is reasonable conpensation for the

1 HRS § 802-5 provides in relevant part:

Appointment of counsel; compensation. (a) When it shall
appear to a judge that a person requesting the appointnment of
counsel satisfies the requirements of this chapter, the judge
shal |l appoint counsel to represent the person at all stages of the
proceedi ngs including appeal, if any. If conflicting interests
exist, or if the interests of justice require, the court may
appoi nt private counsel, who shall receive reasonabl e conmpensation
for necessary expenses, including travel, the anount of which
shall be determ ned by the court, and fees pursuant to subsection
(b). AlIl such expenses shall be certified by the court. Dul y
certified claim for payment shall be paid upon vouchers approved
by the director of finance and warrants drawn by the conptroller.

(b) The court shall determ ne the amount of reasonable
conpensation to appointed counsel, based on the rate of $40
an hour for out-of-court services, and $60 an hour for
in-court services and with a maximum fee in accordance with
the follow ng schedul e:

(1) Any felony case $3, 000
(2) M sdenmeanor case - jury trial 1, 500
(3) M sdenmeanor case - jury waived 750
(4) Appeals to the supreme court

or intermedi ate appellate court 2,500
(5) Petty m sdemeanor case 450

(6) Any other type of adm nistrative
or judicial proceeding including
cases arising under chapter 571 1,500
Payment in excess of any maxi mum provided for under
paragraphs (1) to (6) may be made whenever the court in
which the representation was rendered certifies that the
ampunt of the excess payment is necessary to provide fair
compensation and the paynent is approved by the
adm ni strative judge of such court.
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services rendered in this appeal. Accordingly, we grant Mhr’s
request for fees in that anount.

. BACKGROUND

Pursuant to HRS § 802-5, Mhr was appoi nted as

appel | ate counsel for Paul Powers in State v. Powers, No. 21564,

effective May 27, 1998. At the tine of Mbhr’s appointnent,
Powers, appearing pro se, was in the process of appealing froma
May 8, 1998 guilty conviction and sentence for pronoting a
dangerous drug in the third degree. Powers was sentenced to five

years of probation, subject, inter alia, to a special condition

of 122 days of incarceration with credit for tinme served. The
notice of appeal was filed on May 20, 1998. Mhr was the eighth
attorney, and the first appellate attorney, appointed to
represent Powers since charges were filed on January 30, 1996.

Bet ween May 28, 1998 and May 18, 1999, Mohr attenpted
to withdraw as counsel on at |east two occasions. On May 18,
1999, in conjunction with presenting a stipulation for dism ssal
of appeal, Mhr filed the instant request for attorney’ s fees.
On the sane day, the stipulation to dismss the appeal was filed
as “not approved.” Although initially denied, Mohr's notion to
wi t hdraw as counsel was granted on Cctober 8, 1999, in light of
Mohr’s resignation fromthe practice of law in Hawai ‘.

Mohr requests fees in the amount of $1,412.00 for 35.3

hours of services. However, the work sheets submtted by Mhr



detail only 34.2 hours of services, consisting of 2 hours of
client contact, 21.3 hours of research, and 10.9 hours of reading
and drafting court docunents. The |ICA determ ned that Mhr’s
request for $1,412.00 was not reasonabl e and, by order filed
Novenber 23, 1999, approved fees in the amobunt of $292.00 for 7.3
hours of service. On Decenber 6, 1999, Mbhr applied for a wit
of certiorari to review the I CA's decision, which this court
gr ant ed.

1. DI SCUSSI ON

A.  Appellate Jurisdiction

Prelimnarily, we nust determ ne whether an | CA order
granting or denying fees and/or costs to an attorney appointed to
represent an indi gent defendant under HRS § 802-5 is revi ewabl e
by this court. Absent jurisdiction, this court has no authority
to act on the substantive issues posed by an appeal. See, e.q.,

Wng v. Wng, 79 Hawai‘i 26, 29, 897 P.2d 953, 956 (1995) (noting

that “in each appeal, the suprene court is required to determ ne

whether it has jurisdiction”) (quoting Jenkins v. Cades Schutte

Fleming & Wight, 76 Hawai‘i 115, 119, 869 P.2d 1334, 1338

(1994)).

HRS § 802-5(b), which provides for conpensation to
appoi nted counsel, does not contain provisions for the appeal of
a fee order granting or denying such conpensation. Therefore,

the right of appeal, if any, nust be found in sone other



statutory provision. See In Re Tax Appeal of Lower Mapunapuna

Tenants Ass’'n, 73 Haw. 63, 69, 828 P.2d 263, 266 (1992) (stating

that “the right of appeal is ‘purely statutory and .
therefore, the right of appeal is Ilimted as provided by the
| egi slature and conpliance with the nmethod and procedure

prescribed by it is obligatory ”); see also Dawson v. Lanham 53

Haw. 76, 84, 488 P.2d 329, 334 (1971) (Abe, J. dissenting)
(noting that “it is a well-settled rule that the |egislature may
define and limt the right of appeal because the remedy of appeal
is not a conmmon law right and it exists only by authority of
statutory or constitutional provisions”) (citations omtted).

The statute providing for appeals from | CA deci sions,

HRS 8§ 602-59 (1993 & Supp. 1999), provides in relevant part:

(a) After issuance of a decision by the intermediate

appel late court, a party may appeal such decision only by
application to the supreme court for a wit of certiorari,
the acceptance or rejection of which shall be discretionary
upon the supreme court.

(Enmphases added.)

In State v. Przeradzki, 6 Haw. App. 20, 709 P.2d 105

(1985), the I CA determ ned that, under HRS 8§ 641-11 (providing

for appeals fromfinal orders of circuit courts by any aggrieved

party), a court-appointed attorney, as the “aggrieved party,” has
standing to appeal an order awarding attorney’s fees under HRS

§ 802-5. 1d. at 21, 709 P.2d at 107 (citing Booker v. M dpac

Lunber Co., Ltd., 2 Haw. App. 569, 636 P.2d 1359 (1981), rev'd on




ot her grounds, 65 Haw. 166, 649 P.2d 376 (1982). Applying

Przeradzki anal ogously, | CA fee orders woul d be appeal abl e under
HRS § 602-59 if the attorney is a “party” and the order is a
“deci sion.”

Contrary to the holding in Przeradzki, a majority of

federal circuit courts of appeal have determ ned that awards or
denials of attorneys’ fees for court-appointed attorneys are not
appeal abl e under the federal Crimnal Justice Act (CJA), 18
US.CA 8 3006A, whichis simlar to HRS § 802-5. The United

States Court of Appeals for the Ninth Circuit, in In re Baker,

693 F.3d 925, 927 (9th G r. 1982), held that attorneys’ fees
orders under the CJA, although final, were not “decisions” within
t he neaning of that statute because: (1) the context of awarding
attorneys’ fees was not adversarial; (2) the decision to award
fees was not outconme dependent; and (3) the collateral order
doctrine applied only to “judicial” decisions and not to

adm nistrative acts. The Sixth Crcuit agreed with the Ninth

Circuit in United States v. Stone, 53 F.3d 141 (6th Cr. 1995).

The Sixth Circuit also pointed out that the Seventh, Tenth, and
El eventh Circuits have each held that requests for attorneys’
fees under the CJA are non-appeal able adm nistrative acts. |d.
at 142-43.

As noted by the Ninth Grcuit in In re Baker, we

recogni ze that attorneys’ fees requests under HRS § 802-5 do not



i nvol ve an adversarial process and that an award or denial of
fees is not dependant upon the outcone of the case. The award of
fees involves an act that is collateral to the crimnal appeal
before the court. It requires the court to certify that fees
paid out of state funds to court-appointed attorneys as
conpensation for services rendered are reasonable. [|f the court
determ nes that a fee request is properly docunented and is
reasonabl e, based on the statutory criteria and the services
rendered, the request is granted; no opposition is permtted or
appropri at e.

However, we al so recogni ze that every review of a fee
request requires an analysis of evidence and an application of
statutory standards. Such analysis and application is a judicial
process |ike any other original proceeding in which evidence is
taken and law is applied. It is an adjudication of the appointed
attorney’s private, statutory right to be conpensated for the
work the attorney has done, and the attorney bears the burden of
adduci ng evidence sufficient to justify his or her claim Cf.

At ki nson- Baker & Associates, Inc. v. Kolts, 7 F.3d 1452 (9th Cr

1993) (noting that judicial acts are those involving the
“performance of the function of resolving disputes between
parties, or of authoritatively adjudicating private rights”)

(citing Antoine v. Byers & Anderson, 508 U S. 429, 435 (1993))

(some citations omtted). “Admnistrative acts are, anong



ot hers, those ‘involved in supervising court enployees and

overseeing the efficient operation of a court.’”” Atkinson-Baker,

508 U.S. at 1453 (citing Forrester v. Wite, 484 U S. 219, 229

(1988)).

Based on our analysis of the foregoing, we hold that
the grant or denial of attorney’ s fees under HRS § 802-5 is a
judicial act and is, therefore, subject to review. As a judicial
act, an | CA order denying attorney’s fees in part or in full is a
“deci sion” for purposes of appeal under HRS § 602-59, and the
attorney requesting conpensation is a “party.” See HRS § 602-59
(providing that “a party” may appeal a “decision” of the | CA);

Cf. Prezeradzki, 6 Haw. App. at 21, 709 P.2d at 107 (hol ding

that, under HRS § 641-11, a court-appointed attorney was an
“aggrieved party” for the purpose of appealing froma “final
order” of the circuit court).

B. Standard of Revi ew

This court generally reviews an award or denial of
attorney's fees under the abuse of discretion standard. Canal ez

v. Bob's Appliance Serv. Center, Inc., 89 Hawai‘i 292, 299, 972

P.2d 295, 302 (1999) (citing Eastman v. McGowan, 86 Hawai ‘i 21,

27, 946 P.2d 1317, 1323 (1997); Coll v. MCarthy, 72 Haw. 20, 28,

804 P.2d 881, 887 (1991)). Under HRS § 802-5, requests for fees
shoul d be granted if the court certifies that the requesting

attorney has met his or her burden to prove that the fees
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requested are for hours expended and that the hours expended were
“reasonabl e” for the services rendered. Thus, the certifying
court mnust exercise discretion in determ ning whether fees are
reasonable. Accordingly, we hold that requests for fees by
court-appoi nted attorneys under HRS § 802-5 are revi ewabl e under
t he abuse of discretion standard. "An abuse of discretion occurs
where the . . . court has clearly exceeded the bounds of reason
or disregarded rules or principles of law or practice to the
substantial detrinent of a party litigant." Canalez, 89 Hawai i

at 299, 972 P.2d at 302 (citing State ex rel. Bronster v. United

States Steel Corp., 82 Hawai‘i 32, 54, 919 P.2d 294, 316 (1996).

C. Reasonabl e Conpensati on

Finally, we turn to the substantive issue whether Mohr
was deni ed the reasonabl e conpensation to which he was entitled.
HRS § 802-5 provides that court-appointed private counsel shal
recei ve reasonabl e conpensation for fees, the anount to be
determ ned and certified by the court, based on the rate of
$40. 00 an hour for out-of-court services, generally subject to a
maxi mum f ee of $2,500.00 for appeals to the suprene court or
i nternedi ate appellate court. Paynent in excess of the maxi num
provi ded nay only be made when the court in which the
representation was rendered certifies that the anmount of the
excess paynent is necessary to provide fair conpensation and that

the paynment is approved by the adm nistrative judge of such



court. See HRS § 802-5(b). Every review of a fee request
requires a conscientious and di spassi onate anal ysis of the
evi dence presented by an attorney in support of his or her claim
As previously stated, such analysis is a judicial process |ike
any other original proceeding in which evidence is taken and | aw
is applied. Therefore, in review ng Mhr’s request, we consider
the tine sheets submtted by Mhr, including the description of
services perfornmed. W al so exam ne docunents in the record for
evidentiary support that the hours spent reasonably reflect the
wor k perforned. 2

As previously stated, Mhr requested conpensation in
t he anobunt of $1,412.00 for 35.5 hours of out-of-court services.
Pursuant to Hawai‘ Rules of Appellate Procedure (HRAP) Rul e
53(a), Mohr specifically requested conpensation for: (1) 2.0
hours of “client contact”; (2) 21.3 hours for “research”; and

(3) 10.9 hours for “other,” which included reading and drafting

2 Mohr's petition for wit of certiorari contained a number of

averments that were seem ngly designed to invoke the sympathy or favor of the
court in its review of the reasonabl eness of the fees. For exanple, as noted
by Justice Acoba in his concurring and dissenting opinion, see J. Acoba
concurring and dissenting op. at 1-2 n.1 & n.3, Mohr stated that he subm tted
a “bare bones” request because he was in “desperate need of income to pay his
son’s tuition,” that he provided the defendant with “substance abuse

counseling” even though “he would not be paid for it,” and that the defendant
in this case was possibly the “most difficult client” he had ever experienced
in his “alnost 25 years of practice.” W do not consider such matters because

they are irrelevant to the determ nation of whether the fees requested are
reasonabl e.
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court docunents.® The |ICA order granted Mhr’'s request for 2.0
hours of client contact, but reduced conpensation for “research”
to 2.2 hours and conpensation for “witing and reading” to 3.1
hours. For the reasons that follow, we hold that the | CA abused
Its discretion in granting Mhr conpensation for 7.3 of the 35.3
hours request ed.

In reviewing Mohr's tine sheet and request, we note
that the total anmount requested was greater than the nunber of
hours docunented by 1.1 hours. Moreover, Mbhr requested 3.0
hours of conpensation related to notions to extend the tine to
file the opening brief, an order to show cause as to why Mhr
failed to tinmely request transripts, and letters fromthe clerk
of the court informng Mohr that the tine to file the opening
brief had expired -- all of which were due to Mohr’s | ack of
diligence. It would be patently unreasonable to conpensate a
court-appoi nted attorney for work not docunented or for tine
spent on notions, responses to show cause orders, or letters
i ssued by this court that were a direct result of the attorney’s
failure to represent his or her client in a tinely and

pr of essi onal manner.

3 We note that Mohr's request and declaration actually indicates 1.8
hours as “client contact,” 22.8 hours as “research,” and 10.7 hours as
“other.” However, the hourly work sheets attached to his request document
only the number of hours indicated above. \Where discrepancies arise between
the general declaration and the specifically documented hours on the work
sheet, we rely on the docunented work sheet hours

-11-



Furthernore, we have reviewed the quality and quantity
of docunents submtted to this court by Mohr on behalf of Powers
during his appointnent in this case in order to determ ne whet her
the ICA's award of 7.3 hours is reasonabl e conpensation for the
services Mohr actually perfornmed. The overall quality of the
docunents filed by Mohr on behalf of Powers is inconsistent with
t he amount of time Mohr clains to have spent in researching and
drafting them Moreover, Mhr’s worksheet contain | arge
gquantities of time for relatively sinple tasks. For exanple,
Mohr docunented 3.7 hours for the preparation of Powers’ s one-
page statenent of jurisdiction which, substantively, consisted of
the foll ow ng:

Comes now Def endant - Appel | ant, through counsel, and
pursuant to Rule 12.1, H. R.A.P., and for his Statement Of
Jurisdiction submts the foll ow ng:

1. The jurisdiction of this Court is based on Rule 3,
H R A P., and H R S. 641-11.

2. Atimely Notice of Appeal was filed on May 20,
1998. (R.A. Vol. Il at 111-12) from the Judgenent filed on
May 8, 1998. (R. A. Vol. Il at 90-95)

3. Def endant pled guilty to one count of pronoting
dangerous drug, third degree (H.R. S. 712-1243) and was
sentenced to an open five year term of incarceration (R A.,
Vol . Il at 90-95) which he is presently serving.

Mohr’s entire opening brief is |less than three pages
| ong, consists of little nore than one page of a parti al
procedural history, and is devoid of any material facts. 1In the
argunent section, Mhr “concurs with the State . . . that the
i nstant appeal[] [is] interlocutory in nature” and that “[t] he

State shoul d have noved | ong ago to dismss the instant appeal []

-12-



[ because Powers had not obtained | eave of court as required under
HRS § 641-17].” Mohr then asserts that, in the alternative, he
would file an “Anders brief”4 because “[Mhr] finds the issue
Powers has urged on appeal wi thout nerit and wholly frivolous.”
Utimately, Mhr ends his “argunent” with a request to w thdraw
as counsel .

It has been and continues to be the policy of this
court not to permt Anders briefs. W think the better policy is
to require counsel to remain an advocate for the client. 1In
furtherance of this policy, this court will not sanction a court-
appointed attorney if, after taking into account the totality of
the circunstances, argunents raised reflect zeal ous advocacy on
behal f of the client. This policy reposes advocacy wi th counsel

and judging with the court. Notw thstanding that policy, and

4 In Anders v. California, 386 U.S. 738, reh’ g denied, 388 U S. 924
(1967), the United States Supreme Court concluded, in part, that a California
procedure that all owed defendants’ appellate counsel to submt a no-merit
letter instead of an advocate's brief was insufficient. The court noted that
counsel’'s

role as advocate requires that he support his client’s
appeal to the best of his ability. Of course, if counse
finds his case to be wholly frivolous, after a conscientious
exam nation of it, he should so advise the court and request
perm ssion to withdraw. That request must, however, be
accompani ed by a brief referring to anything in the record
that m ght argquably support the appeal. A copy of counsel’s
brief should be furnished the indigent and tinme all owed
[for] himto raise any points that he chooses; the court -—-
not counsel —- then proceeds, after a full exam nation of

all the proceedings, to decide whether the case is wholly
frivol ous.

Id. at 744 (enphasis added). The brief described by the Supreme Court above
is commonly known as an “Anders brief.”

-13-



presumabl y because the policy has not heretofore been published,

the ICA cited to Anders in Carvalho v. State, 81 Hawai‘i 185,

192, 914 P.2d 1378, 1385 (App. 1996), stating that, “[e]ven if
trial counsel, after personal and conscientious exam nati on of
the record, concluded that . . . an appeal would be frivol ous, he
woul d still be required to file an *Anders brief’ on Petitioner’s
behal f before filing a notion to withdrawf.]” To the extent that
Carval ho may be viewed as conflicting with this court’s policy
regardi ng Anders briefs, it is hereby overrul ed.

Due to this court’s policy regarding Anders briefs, as
well as Mohr’'s failure to present any argunent whatsoever on
Powers’ s behal f, Mohr’s opening brief was stricken on January 25,
1999. Although the anmended brief reflects sone research in the
formof string citations to bare assertions, no |egal analysis or
argurment is presented. W note that Mhr’s work sheets often
i ndi cated such vague descriptions as “research o.b.” or “draft
0.b.” Although we recogni ze that providing adequate
representation can include research conducted on potential issues
not ultimately presented in the final brief, we cannot specul ate
as to what those potential issues m ght have been, and, in the
absence of a nore specific description, we are left with only the
evi dence available in the record, i.e., the actual docunents
filed, to determ ne whet her the conpensation requested is

reasonable. G ven the record in this case, it would be patently
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unreasonable to grant Mohr the full nunber of hours requested in
conjunction with the research and drafting of the opening brief
and anended opening brief.

Not wi t hst andi ng the foregoing, and the fact that the
remai ni ng hours docunmented by Mohr are equally susceptible to
reduction, the nunber of hours for which the I CA granted
conpensati on was al so unreasonable. For exanple, the order
i ndi cates that Mhr was awarded 2.2 hours for research. Under

the category “research” Mohr docunents the follow ng tasks:

6/ 2/ 98 Read and research three (3) volumes of trial
court files - take notes

6/ 3/ 98 Continue research trial court files

717198 Supreme court file roomto research court file/record
on appeal

717/ 98 Research and draft statement of jurisdiction

7/18/98 Research S.C. file for court reporters for transcripts
for appeal

7/8/98 Research trial court file and draft request for
transcripts

7/ 13/ 98 Research/draft Defendant’s statement of jurisdiction

10/ 9/ 98 Research O.B. [Opening Brief]

12/ 28/ 98 Read/ research A.B. [Answering Brief]

2/19/99 Research anended O. B.

Al'l of the foregoing tasks are necessary to provide
adequate appellate representation. Mbhr attested to the fact
that he performed the above tasks in his fee request, and we have
no basis for determ ning that these tasks were not conpl et ed.
Thus, the determ nation of reasonabl eness nmust be based solely on
an assessnent of whether the nunber of hours documented is
reasonable for the tasks perforned. W agree with the |ICA that
the 21.3 hours requested is unreasonable in this case. However,

based on our review of the record in this appeal, it is equally

-15-



unreasonabl e to expect an appellate attorney who was unfam i ar
with the case to review a three-volunme (875 page) trial court
record® and a suprene court record, draft a transcript request
and a statenment of jurisdiction, and research the opening brief,
anmended opening brief, and the answering brief, all in 2.2 hours.
Accordi ngly, we have no choice but to conclude that the | CA
abused its discretion in granting Mohr only 2.2 of the 21.3 hours
requested for research.

Havi ng t horoughly reviewed the record on appeal, Mhr’s
request for fees, and the supporting docunentation attached
t hereto, we believe that Mohr has denonstrated that 15.35 hours
i s reasonabl e conpensation for the services he perforned in this
appeal . Accordingly, we grant Mohr’s request for fees in the
amount of $614.00 (15.35 hours x $40.00 per hour).

Finally, although concurring with the result of this
case, both Justice Ram | and Justice Acoba wite separately to
express their concerns regarding the inadequate hourly rate paid
to court-appointed private counsel under HRS § 802-5. Wile
Justice Rami| “urge[s] the Hawai‘i |egislature to increase the

hourly rate paid to court-appointed private counsel under HRS

5 We note that the three volume record in this case contained numerous
documents that were either irrelevant for the purposes of the appeal or
duplicative (e.g., notions to withdraw and/or substitute counsel, an
extraordi nary nunmber of notions for continuances, and requests for fees from
Powers’s numerous appointed attorneys). Additionally, this case was not
extraordinarily conplex and involved very typical pretrial notions. These
factors, however, do not alter our ultimte conclusion regarding the ICA's
determ nati on.
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8§ 802-5,” J. Ram |, concurring op. at 4, Justice Acoba opi nes
that “it is incunmbent upon the Hawai‘ State Bar Association to

[work] toward[s] revision of the appointed counsel fee
schedule.” J. Acoba, concurring and dissenting op. at 7. The
concurrences filed in this appeal conpel us to state that,
al t hough we m ght agree wth Justice Ram|’s and Justice Aboba’s
opinions on this matter, this appeal is not the appropriate forum
for expressing them

First, the task before us in this appeal is solely to

review the appropriateness of the I CA's denial of fees to Mbhr
based on the reasonabl eness of the fees requested and the
services perfornmed. As stated previously, Mhr requested
conpensation in the amount of $1,412.00 for 35.5 hours of

services rendered at a rate of $40.00. As is clear from our

anal ysis, the disposition of this certiorari proceeding requires
not hi ng nore than a straightforward assessnent of whether the
anount approved by the ICA is reasonable in light of the
representation afforded. Therefore, the reasonabl eness of the

hourly rate is not relevant to the outcone of this appeal.?

6 Justice Acoba states:

[Where it becomes apparent that the proper adm nistration
of justice may suffer frominadequate funding and that issue
is germane, as it is here, to the case before us, it is our
obligation, if not duty, to [address it].

J. Acoba, concurring and dissenting op. at 9. The inplication of the above
statement is that the reasonableness of the hourly rate is somehow “germne”
(conti nued. ..)
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Second, where an issue -- such as the reasonabl eness of
the hourly rate paid to court-appointed attorneys -- has not been
raised in an appeal, it is nore appropriate for nmenbers of the
Bar or the general public to |obby the legislature than for this
court to do so in the guise of a judicial disposition. Moreover,
this court cannot overcone the limtations of the present
judicial forumby, in effect, |obbying the nenbers of the Hawai i
State Bar to, in turn, |obby the |egislature.

In defending the use of this appeal to express his
opi ni on regardi ng the inadequacy of the hourly rate, Justice
Ram | cites to eight cases as “historical” exanples of “courts

not [having] hesitated to call legislative attention to
statutes in need of anmendnent.” J. Ram ||, concurring op. at 5-7.
However, the cited cases are inapposite because each called to

the legislature’s attention a statutory issue that was directly

relevant to the resolution of the case.

For exanple, in Mtchell v. State of Hawai‘i, 85 Hawai i

250, 942 P.2d 514 (1997), the issue was “whether an enpl oyee’s
stress-related injury resulting fromdisciplinary action taken by
the enpl oyer in response to an enpl oyee’s m sconduct is a

conpensabl e injury under HRS § 386-3 (1985).” Mtchell, 85

5(...continued)

to the number of expended hours for which Mohr should be compensated. 1d.
However, Justice Acoba has failed to explain how the adm nistration of justice
has suffered frominadequate funding in this case. Wthout nmaking that
connection, we fail to see the relevance of the hourly rate.
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Hawai i at 254, 942 P.2d at 518 (bold enphasis added). This
court concluded that section 386-3 did not exclude such injuries
and nentioned that the |legislature could amend the section if it
so chose.

Simlarly, the issue in Brogan v. United States, 522

U S 398 (1998) (G nsburg, J., concurring) was

whet her there is an exception to crimnal liability under 18
U.S.C. 8 1001 for a false statement that consists of the
mer e deni al of wrongdoing, the so-called “excul patory no.”
Title 18 of the U.S.C., § 1001, prohibits the making of a
false statement within the jurisdiction of a federal agency.
A majority of the United States Supreme Court concluded that
there was no exception. Justice Ginsburg agreed but wrote
separately “to call attention to the extraordinary authority
Congress, perhaps unwittingly, has conferred on prosecutors
to manufacture crimes.”

Brogan, 522 U.S. at 408 (enphasis added).
As expl ai ned previously, the issue in the case at bar
i's the reasonabl eness of the fees requested with respect to the

services perforned -- NOT the reasonabl eness of the hourly rate.

Stated differently, Mhr has appealed only the application of the
statute to his request; he has not challenged the statutory rate
to be applied. Because all of the cases cited by Justice Ram |
called to the legislature’s attention a statutory issue that was
directly relevant to the case, they are clearly distinguishable
fromthe situation here. Accordingly, Justice Ram|’s citation

to Brogan, Mtchell, and the other six cases is not persuasive.

The cases cited by Justice Acoba in support of calling the hourly

rate to the attention of the Bar are simlarly unpersuasive. See
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J. Acoba, concurring and dissenting op. at 8-10. Moreover, we
believe that there is an inportant distinction between calling
attention to statutory questions or conflicts raised in cases and
| obbying for statutory amendnents consistent with the court’s
poi nt of view.

Prudential rules of judicial self-governance properly
l[imt the role of the courts in a denocratic society. Cf.

Trustees of OHA v. Yammsaki, 69 Haw. 154, 171, 737 P.2d 446, 456

(1987); Life of the Land v. Land Use Conm ssion, 63 Haw. 166,

172, 623 P.2d 431, 438 (1981) (citing Warth v. Seldin, 422 U S

490, 498 (1975)). One such prudential rule is that “the use of
judicial power to resolve public disputes . . . should be
limted to those questions capable of judicial resolution and
presented in an adversary context.” Yamasaki, 69 Haw at 171
737 P.2d at 456 (citation omtted). Another such rule is that,
“even in the absence of constitutional restrictions, [courts]
nmust still carefully weigh the wisdom efficacy, and tineliness

of an exercise of their power before acting, especially where

there may be an intrusion into areas committed to other branches

of governnent.” 1d. (enphasis added) (citation omtted).

Al t hough, generally, issues concerning prudential rules of self-
governance arise in cases where justiciability is at issue, self-
governance and the proper role of the courts preclude this court

not only fromconsidering a case, but also from considering any
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issue that is not properly before it. W do not have the
prerogative, as Justice Acoba asserts, to “discharge . . . our

i ndi vidual judicial obligations” in “our witten opinion[s],” see

J. Acoba, concurring and dissenting op. at 10, where the case on

appeal does not bring the issue squarely before this court. To

refrain fromdoing so represents an exercise in judicial self-
restraint, not a shirking of judicial responsibility.

Janmes Madi son, speaking on the notion of checks and
bal ances in a denocratic society, wote that, “[i]n framng a
government which is to be adm nistered by [the people] over [the
people], the great difficulty lies in this: You nust first
enabl e the government to controul [sic] the governed; and in the

next place, oblige it to controul itself.” The Federalist Papers

No. 51 (J. Madison). Although judicial review serves as a check
on the unconstitutional exercise of power by the executive and
| egi sl ati ve branches of governnment, “the only check upon [the
judicial branch’s] exercise of power is [its] own sense of self-

restraint.” State v. Butler, 297 U S. 1, 78-79 (1936) (Stone,

J., dissenting). For that reason, alone, judicial self-restraint
is surely an inplied, if not an expressed, condition of the grant
of authority of judicial review Justice Ram|’s and Justice
Acoba’ s decision to utilize the disposition of this case to urge
a statutory anmendnent to the hourly rate is, in our view, in

conplete disregard of that inplied condition.
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Lastly, we note that, despite Justice Acoba' s assertion
that “no nore appropriate avenue for the discharge of our
i ndi vidual judicial obligations exists than through our witten
opinion[s],” see J. Acoba, concurring and dissenting op. at 10,
the menbers of this court are not Iimted to their individual
witten opinions in neeting their judicial obligations. The
Revi sed Code of Judicial Conduct (the Code) provides that a judge
may appear at a public hearing before an executive or |egislative
body on matters concerning the law, the | egal system and the
adm nistrative of justice. The Code al so provides that a judge
may serve on a governnental committee or conmi ssion or other
governnmental position that is concerned with issues of fact or
policy on matters regarding the inprovenment of the |aw, the | egal
system or the admnistration of justice. Cearly, nore
appropri ate avenues than evangeli zi ng- by-opi ni on are i ndeed

available.” W agree with Justice Acoba that “it is our

7 W note that, in the 2001 Regul ar Session of the Hawai‘ State
Legi sl ature, three separate bills were introduced which, if passed, would
effectively increase the hourly rate provided in HRS § 802-5. See SB 1296
21st Leg., 1lst Reg. Sess. (2001); SB 1273, 21st Leg., 1lst Reg. Sess. (2001);
HB 1516, 21st Leg. Sess. (2001). The Judiciary, through its Adm nistrative
and Deputy Directors, submtted witten and oral testinony in strong support
of two of the three bills, as did the Office of the Public Defender, the
Hawai ‘i Associ ation of Crim nal Defense Lawyers, and concerned individuals.
See SB 1296, Sen. Stand. Com Rep. No. 213; SB 1296, Hse. Stand. Comm Rep
Nos. 1011 and 1408; HB 1516, Hse. Stand. Com Rep. No. 190. All three bills
were carried over to the 2002 Regul ar Session. See Hawai‘ State Legislature
Website, Status & Documents (visited Aug. 6, 2001)
<http://ww. capitol.hawii.gov>.  The foregoing demonstrates that appropriate
avenues are not only avail able, but are currently being pursued. Thus, there
is little justification for Justices Ram | and Acoba to utilize this appeal as
an opportunity to place their individual imprimturs on matters already

(conti nued. ..)
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obligation, if not [our] duty to make known” any barriers to the
proper adm nistration of justice. J. Acoba, concurring and

di ssenting op. at 9. However, we believe equally that it is our
duty to apply self-restraint in the exercise of judicial
authority. Because the issue raised in this appeal is solely the
reasonabl eness of the fees requested based on the services
performed -- as opposed to the reasonabl eness of the statutory
hourly rate -- and ot her avenues are available to “nake known”
the effect that the hourly rate may have on the adm nistration of
justice, this appeal is not an appropriate forum for addressing
the hourly rate.

I11.  CONCLUSI ON

Based on the foregoing, we hold that: (1) an | CA order
denying in part or in full attorneys fee's and costs under HRS
8§ 802-5(b) are appeal abl e under HRS 8 602-59 (1993 & Supp. 1999);
(2) such orders are collateral orders and nmay be revi ewed w thout
regard to the pendency of the underlying case; (3) consistent
with this court’s |long-held policy, court-appointed appellate
attorneys are not permtted to file “Anders briefs”® and, to the

extent that Carval ho v. State, 81 Hawai‘« 195, 914 P.2d 1378

(...continued)
supported by the judiciary and presently before the |egislature. Furt her nore,
the fact that the bills have been carried over to the next |egislative session
underscores the need for exercising judicial restraint.

8 See supra note 4.
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(App. 1996), conflicts with that policy, it is hereby overrul ed;
(4) the I CA abused its discretion in granting Mhr only $292. 00
in attorney’'s fees; and (5) fees in the anmount of $614.00 (15.35
hours x $40.00 per hour), as opposed to the amount requested, are
reasonable. Accordingly, we reverse the I CA's order and grant
Mohr fees in the amount of $614. 00.

Rei nhard Mhr,

court-appoi nted counsel,
on the wit
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