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Def endant - appel | ant Wendel | Jenki ns appeals fromthe
circuit court’s June 18, 1998 judgnent of conviction of and
sentences for: (1) robbery in the first degree, in violation of
Hawai i Revi sed Statutes (HRS) 8§ 708-840(1)(b)(i) (1993);

(2) kidnaping, in violation of HRS § 707-720(1)(c) (1993); and
(3) burglary in the first degree, in violation of HRS

§ 708-810(1)(a) (1993). Jenkins was sentenced as a repeat

of fender, pursuant to HRS 8§ 706-606.5(1)(a)(ii)-(iii) (Supp.
1997). On appeal, Jenkins argues that: (1) his rights to due
process and a speedy trial were violated and that the circuit
court erred in denying his Hawai‘ Rules of Penal Procedure
(HRPP) Rul e 48(b) notion to dismss his indictnment; (2) he was
denied a fair trial due to prosecutorial m sconduct; and (3) the

sentencing court erred in sentencing himas a repeat offender.



For the reasons stated below, we affirmJenkins s conviction, but
vacate his sentences and remand for re-sentencing.

. BACKGROUND

On Septenber 17, 1994, the conplai nant, Sue Martin,
al | oned Jenki ns, whom she knew, to enter her Honol ulu apartnent.
He proceeded to threaten her with a knife, bind and gag her, and
search for itens to steal. |In a police photographic Iine-up two
days later, Martin identified Jenkins as the perpetrator. Martin
knew Jenkins fromearlier contacts with himbecause he had
previously performed auto body repair work for her. Martin also
had Jenki ns’s nane, address, and tel ephone nunber on a piece of
paper that Jenkins had given her sone three years earlier.
Martin reportedly gave the piece of paper to Honolulu Police
Det ective Joseph Natividad, one of the investigating officers on
the day of the incident. |In addition to the alleged note and the
phot ographic identification, the police collected physical
evidence fromthe scene including fingerprints, a pair of
sungl asses, a ball consisting of cord and tape, a cord, and a
newspaper.

Five days |l ater, on Septenber 22, 1994, Jenkins was
arrested for first degree robbery and jailed. He was “rel eased”
on the robbery charge the follow ng day, but renained in custody
because his parole was revoked. Wile still in custody in
January 1995, Jenkins wote a letter to Detective Natividad,

aski ng about “the status of [his case].” Jenkins told Natividad



that he was being held on a parole violation, in “nmedium
security,” due to the nature of his pending charges. He also
stated that he wanted to clear things up “so that [he coul d be]
classified to a m nimum custody | evel and becone able to nove to
a mnimmsecurity facility.”

On January 23, 1996, approximtely sixteen nonths after
the incident involving Martin and while still in custody on the
parol e revocation, Jenkins was indicted for the instant offenses.
Throughout the followi ng year, the trial was del ayed by several
conti nuances requested by either Jenkins (on at |east three
occasions) or the prosecution (on one occasion).

On January 27, 1997, approximtely one year after the
i ndictnment, Jenkins filed a notion for dism ssal of the charges
due to pre-indictment delay. At the April 11, 1997 hearing on
the notion, Jenkins alleged that the sixteen-nonth delay in
indicting himwas a deliberate attenpt by the prosecutor’s office
to gain a tactical advantage over himand that the State was in
possessi on of potential excul patory evidence, i.e., the paper
that Martin had given to the police containing the perpetrator’s
name, address, and tel ephone nunber.! Jenkins did not explain at
this hearing how t he paper was potentially excul patory. The
circuit court denied his notion on May 28, 1997 because it found

that Jenkins had not established that the delay in indicting him

1 Al t hough Jenkins previously had different counsel, his current

counsel was apparently the first to raise the issue regarding the note
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was prejudicial to him The denial, however, was w thout
prejudice in order to allow himthe opportunity to obtain the
note or any other evidence denonstrating that he had been
prej udi ced.

The prosecutor subsequently reported to Jenkins that
the police did not have the note, and neither the officers
i nvol ved nor the technician in charge of collecting evidence for
the case could renenber receiving it. Jenkins then filed a
second notion for dism ssal of the indictnent due to pre-
i ndi ctmrent delay on June 18, 1997, averring that the note that
Martin had given the police, which allegedly contained Jenkins’'s
name, address, and tel ephone nunber, was “critical and perhaps
excul patory” evidence because it was the only evidence, other
than Martin' s testinony, that identified Jenkins as the
perpetrator. Jenkins argued that the indictnment should be
di sm ssed because either Martin |lied under oath,? or the police
| ost the evidence “w thout explanation.” Jenkins argued to the
notions court (although he did not claimat trial and does not
cl ai mon appeal) that the nanme listed on the note was soneone
ot her than Jenkins. The court denied the notion on August 7,
1997, finding that Jenkins had failed to establish that the
m ssi ng note had any excul patory value or that the governnent had

acted in bad faith.

2 Martin had testified before the grand jury that she gave the paper

to one of the police officers investigating the crinme.
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On March 2, 1998, the court granted Jenkins’s oral
nmotion in limne to exclude any reference to his prior crimnal
record. Jenkins was specifically concerned about the picture of
hi mthe police used in the photographic |ine-up they had
presented to Martin. Jenkins wanted to be sure that nothing in
t he phot ographs thenselves or in the testinony presenting them
suggested to the jury that he had a previous record.

Jury trial began the followi ng day. Martin testified
that Jenkins had first perfornmed auto body work for her sonetine
in the 1980s and that she had called himagain to do work for her
in 1991, approximately three years before the incident.
Apparently, Jenkins would pick up Martin's car at her honme and
then return the car when he was finished. At that time, in 1991,
Martin had paid Jenkins $350 in advance to do additional work on
her vehicle, and he was to return to pick up the car at sone
unspecified future date. At that tine, he gave her the piece of
paper that listed his name, address, and tel ephone nunber.

Martin testified that Jenkins never returned to pick up the car
and that she unsuccessfully tried several tinmes to contact him
She said she kept the paper in her billfold even though she
consi dered her noney to be “a | o0ss.”

Jenkins finally contacted her three years later --
approximately two weeks before the incident -- saying that he had

been away, but that he wanted to fix her car now. In eliciting



testi nony about that contact, the foll owi ng exchange occurred,

none of which was objected to by Jenkins:

Q [By the prosecutor]: Okay. So you just counted [the
$350] as a | o0ss?

A. [By Martin]: | costed [sic] it as a |oss.

Q Now, you say about three years, sonewhere about three
years after that, he contacted you?

A Yes.

Q And what was that about?

A. He said he had cone — he said he was sorry, he was in
sone trouble, and so and so forth. And he was in the
mai nl and. But he’s back in town now. And he had a
job. And he'd like to, you know, take my car and
paint it .

Q Did you see himin person that day?

A. Yeah, because he said he wanted to come get the car.

And he said |I’m back in town. And he said he wanted
to, you know, pick up the car. And could he conme up
[fromthe | obby where he was calling fromto the
apartnment]? And | said yeah. | never thought
anyt hi ng about him com ng up. He' d been up here
before, three or four tinmes fixing the car and picking
it up before.

So he cane up. And he said well, | don’t have
the nmoney now. And that’'s when he explained to ne
that he was away for like three years and was in sone
troubl e. But he’s back, and he’s working. And he
wanted to be sure -- he wanted to pick the car up
But | didn’'t have the car. | had already sold it.
Because you can only tal k about 30 seconds on that
phone intercomuntil it clicks off. | either had to
go downstairs or ring himup

(Enmphases added.) Martin also testified that, after she told
Jenkins that she had sold the car, he prom sed to pay back the
noney that she had advanced himin small increnents.

According to Martin, Jenkins cane to her apartnment two
weeks | ater, on Septenber 17, 1994, ostensibly to begin paying
his debt to her. |Instead, he threatened her with a knife and
bound, gagged, and robbed her. Specfically, Mrtin testified
that Jenkins put his arm around her neck, held a knife to her,
and told her that, if she screaned, he would cut her. He asked

her for noney; when she said she didn't have any, Martin stated



that Jenkins then asked for “jewelry or sonething around here
that I need because |’ m desperate and I got to have sone noney.”
According to Martin, Jenkins proceeded to gag her with tape, tie
her hands behind her with what appeared to be a shoel ace, and
forced her to sit in the mddle of the floor while he searched
the apartnment for “sonething that | can sell.” Martin identified
Jenkins as the perpetrator in open court. On cross-exam nation,
Martin testified that Jenkins had left his sunglasses in the
apartnent and that he had been carrying a newspaper. She also
testified that she gave the piece of paper containing Jenkins's
name, address, and tel ephone nunber to Detective Natividad on the
day of the incident.

The prosecution next called Detective Natividad and, at
one point, sought to introduce evidence of Martin’s

identification of Jenkins via the photographic |ine-up:

Q. [By the prosecutor]: Okay. Just a few more questions.
A couple of days after the 17th of September, 1994,
did you neet with Sue Martin again regarding her
viewi ng a photo |ineup?

A. [By Natividad]: Yes, sir. | did

Q Okay. And why do you conduct a photo |ineup, what's
t he purpose of that?

A. The purpose of it is to get positive identification of
the person that commtted the offense

Q. Okay.

A. Based on the information that she gave me regarding
her know edge of the suspect, | was able to obtain a
police departnent photograph of that person she
i dentified.

(Enphasi s added.) Subsequently, outside of the hearing of the
jury, Jenkins noved for a mistrial on the grounds that Detective
Natividad s reference to a “police departnent photograph,” in

conbination with Martin’s earlier references to Jenkins being “in



trouble,” constituted an i nproper reference to Jenkins' s crim nal
history, in violation of the notion in |imne.

The court denied the notion for mstrial, ruling that
the reference was not so prejudicial as to require a mstrial.
The court stated that the reference to the photographs was
“arguably sonewhat prejudicial and perhaps in violation of the
notion in limne. However, the officer’s statenment does not
indicate that those were nug shots.” The court directed the
prosecutor to instruct Detective Natividad not to nmake any
“further references to the source” of the photographs. Al though
the court made reference to the possibility of a curative
i nstruction, none was ever given.

When trial resuned, Detective Natividad testified that
Martin had picked Jenkins out of the line-up w thout hesitation.
The phot ographs thensel ves were never admitted into evidence.
The itens found in Martin's apartnent, however, -- the
sungl asses, the ball nade of cord and tape, the cord, and the
newspaper -— were received into evidence during Detective
Natividad' s testinony, which appeared to corroborate Martin’s
t esti nony.

On cross-exam nation, Detective Natividad testified
that he did not receive the alleged note and that, as far as he
knew, it did not exist. He also stated that he was not aware of
the results of fingerprint testing done because the fingerprint

report was apparently conpleted after he had submtted his



closing report in the case and that he had not checked further
for the results at any tinme thereafter. One of the itens
apparently tested for fingerprints was the sungl asses. The
prosecution, however, did not submt any testinony or exhibits
regarding the fingerprint results.

Jenkins was the only defense witness. He testified
that he was not at Martin's apartnment on the date in question and
that he did not renmenber what he did that day because it was an
“ordinary day.”

During closing argunment, the prosecutor discussed at
length the conflicting testinony of Martin and Jenkins. He
poi nted out that the case hinged on the credibility of Martin

versus the credibility of Jenkins. Specifically, the prosecutor

ar gued:
But what it really boils down to . . . is was it the
defendant, or wasn't it himthat commtted those acts? All
right.

Was it the defendant telling the truth, or was it Sue
Martin telling the truth? You got two stories here that are
totally opposite of each other. This isn't a case of well
maybe they’'re both a little m xed up and they both could
sort of be right, and because there's a passage of tinme,
wel |, you know, maybe they’'re just not sure

But we have two opposite stories. The defendant says
not there. Sue Martin, who knows him — defendant says Sue
Martin knows him She can identify him he can identify
her. She says he was there. One person is |lying, one
person is telling the truth. And your job as jurors is to
determne credibility, who to believe and who not to
believe. Al right. Wo is telling the truth and who is
not telling the truth? And in this case, they' re opposite
stories.

Okay. | would argue to you there’'s no in between on
this case, there’'s no m stakes.



The prosecutor then went on to suggest factors the jury
m ght consider in evaluating credibility, such as “[a] ppearance;
denmeanor of the witness, the way they testified; their
intelligence; their candor or frankness, or lack of; interest, if
any, in the result of the case[.]” He discussed why Martin's
testimony was credible, noting primarily her denmeanor, |ack of
notive to “make all this stuff up[,]” and the physical evidence
in the case. He concluded this discussion by inmpugning Jenkins’s
credibility, pointing out that Jenkins “hedged” on sone answers
and that it was not believable that Jenkins would forget where he
was on the day in question when he was arrested a few days | ater
for such a serious crinme. Finally, during rebuttal and while
again contrasting the credibility of Martin’s testinony with the
credibility of Jenkins's testinony, the prosecutor stated,
“Sonebody had to be lying.” Jenkins did not object to any of the
prosecutor’s comments regarding credibility.

In his closing argunent, defense counsel focused the
jury’s attention on the m ssing note and suggested that its
absence was significant. He also called attention to the |ack of
fingerprint evidence. Utimately, the jury found Jenkins guilty
as char ged.

After trial, the prosecution noved to have Jenkins
sentenced as a repeat offender, pursuant to HRS § 706-606. 5,
based on Jenkins’s prior felony conviction for unauthorized

control of a propelled vehicle, in violation of HRS § 708-836
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(1993). At the June 18, 1998 sentencing hearing, Jenkins
stipulated to his eligibility for sentencing as a repeat

of fender. The court sentenced Jenkins to separate twenty-year

i ndeterm nate prison terns, with nandatory m ni muns of six years
and eight nonths, for first degree robbery and ki dnapi ng and an

I ndeterm nate termof ten years, with a mandatory m ni nrum of
three years and four nonths, for first degree burglary. Each
sentence, including the mandatory mininumterns, was to be served
concurrently. The mandatory mnimumterns were required due to

Jenkins’s repeat offender status.® Jenkins tinely appeal ed.

3  The repeat offender statute, HRS 8 706-606.5 (Supp. 1997), provides
in relevant part:

(1) . . . any person convicted of . . . any class A
felony, any class B felony, or any of the followi ng class C
felonies: . . . [HRS 8 708-836 relating to unauthorized
control of propelled vehicle; . . . and who has a prior
conviction or prior convictions for the follow ng felonies
i ncluding an attenpt to commt the sane: . . . a class A
felony, a class B felony, [or] any of the class C fel ony
of fenses enunerated above, . . . shall be sentenced to a

mandat ory m ni mum peri od of inprisonment without possibility
of parole during such period as foll ows:
(a) One prior felony conviction:

(ii) \Where the instant conviction is for a
class A felony--six years, eight nonths;
(iii) Where the instant conviction is for a
class B felony--three years, four
nmont hs| . ]

(Enphasi s added.)
Robbery in the first degree is a class A felony. HRS § 708-840(3). The
ci rcunstances under which Jenkins was convicted of kidnaping nake it a Class A

felony. HRS § 707-720(2)-(3). Burglary in the first degree is a class B
felony. HRS § 708-810(3).
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1. DI SCUSSI ON

A. Di sm ssal of Indictnent and Speedy Trial Rights

On appeal , Jenkins chall enges the notions court’s
refusal to dismss the indictnent. He argues that: (1) the
| engthy tine period between his arrest and trial — nearly forty-
two nonths -- violated his right to a speedy trial guaranteed by
the sixth amendnent to the United States Constitution, article |
section 14 of the Hawai‘i Constitution,* and Hawai‘i Rul es of
Penal Procedure (HRPP) Rule 48(b) (1994);° and (2) the tine
peri od between his arrest and indictnment -- sixteen nonths --
violated his rights to due process guaranteed by the fourteenth
anendnent to the United States Constitution and article I,
section 5 of the Hawai‘i Constitution.® These constitutional

clains are subject to de novo review. See State v. lLau, 78

Hawai ‘i 54, 58, 980 P.2d 291, 295 (1995). Likew se, the

4 Both article |, section 14 of the Hawai‘ Constitution and the sixth
amendnment to the United States Constitution state in part that, “[i]n all
crimnal prosecutions, the accused shall enjoy the right to a speedy and
public trial[.]” Unless express reference is made to differences between the

federal and Hawai‘ constitutional rights to a speedy trial, our discussion of
the singular speedy trial “right” refers to both constitutional rights

5 HRPP 48(b) provides in rel evant part:

[T] he court shall, on motion of the defendant, dism ss the
charge, with or without prejudice in its discretion, if
trial is not commenced within 6 nonths from

(1) the date of arrest or of filing of the charge,
whi chever is sooner, on any offense based on the sane
conduct or arising fromthe same crim nal episode for which
the arrest or charge was made[.]

6 Both constitutions provi de that no person shall be deprived of “life
|iberty, or property, wi thout due process of law[.]” As indicated in note 4,
supra, our discussion of the singular due process “right” refers to both
federal and state constitutional rights unless express reference is made to
di fferences between them
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interpretation of HRPP Rule 48 is a question of |aw reviewabl e de
novo. 1d. W address each contention in turn.
1. Speedy Trial

Jenkins argues that the right to a speedy trial begins
when one is “held to answer” for a crine and that he was “held to
answer” for the present crines by virtue of his incarceration on
the parole violation that began five days after the offenses.

O the forty-two nonths that Jenkins contends
constitutes a violation of his speedy trial rights, sixteen
nmont hs consisted of the tinme period between his arrest and
indictment. Jenkins’'s speedy trial argunent with respect to
t hese sixteen nonths is foreclosed by this court’s recent

decision in State v. Wite, 92 Hawai‘i 192, 990 P.2d 90 (1999).°

In Wite, we expressly held that, for the purposes of both an
accused’s constitutional right to a speedy trial and HRPP Rul e
48(b), a defendant is not being “held to answer” for a new charge
when he or she is being held in custody because of a parole
violation pronpted by an arrest on the new charge. Rather, the
defendant is being “*held to answer’ for the remainder of the
penal ty inposed [by] a previous conviction” because he viol ated
the conditions of his parole. Wite, 92 Hawai‘ at 201, 203, 990
P.2d at 99, 101. In other words, when an accused is detained for
an “investigatory arrest” and “rel eased” as to those charges, but

|ater indicted for the sane conduct, neither the constitutional

7 The parties filed their briefs in this case before Wiite was decided.
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right to a speedy trial nor the six-nonth time limt from
indictment to trial nandated by HRPP Rul e 48(b) begins to run
until the indictnent is filed -- even if the individual is being
det ai ned before indictnent on a parole violation triggered by the
conduct that is the subject of the indictnment. Because Jenkins
was not being “held to answer” for the instant offenses during

t he sixteen-nonth period between his arrest and indictnent, we
reject Jenkins’s claimthat the pre-indictnent period denied him
his constitutional or HRPP Rule 48(b) rights to a speedy trial.
See id. W now address whether the remaining post-indictnent

peri od of approximately twenty-six nonths deni ed Jenkins these
rights. In this appeal, Jenkins does not contend that his HRPP
Rul e 48(b) right to a speedy trial after indictnment was viol ated.
Qur analysis, therefore, is limted to his post-indictnment speedy
trial constitutional clains.

In State v. Al aneida, 54 Haw. 443, 509 P.2d 549 (1973),

this court adopted the four factors articulated by the United

States Suprene Court in Barker v. Wngo, 407 U S. 514 (1972), to

determ ne whether an accused’ s constitutional right to a speedy

trial has been violated. See Al aneida, 54 Haw. at 447-49, 509

P.2d at 551-53. The factors are to be used in “bal ancing” the
State’s interests and the defendant’s interests. 1d. (citing
Bar ker, 407 U.S. at 530). The four Barker factors are: (1) the
| ength of the delay; (2) the reason the governnent gives for the

del ay; (3) whether the defendant asserted his or her right to a
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speedy trial; and (4) whether the delay resulted in prejudice to
t he defendant. 1d.

a. | ength of the del ay

Hawai ‘i case | aw establishes that inquiry into the
Barker factors is triggered by a determ nation of whether the
first factor -- the length of the delay -- is presunptively

prejudicial. See State v. N hipali, 64 Haw. 65, 68, 637 P.2d

407, 411 (1981) (“[T]he length of the delay serves as a
triggering nmechanismto the Barker analysis.”). Al though no hard
and fast rule exists to determ ne what constitutes “presunptively
prejudicial” delay, Hawai‘ precedent suggests that the

approxi mate twenty-six nonth delay in this case (or, nore
specifically, 770 days) is presunptively prejudicial. Conpare

State v. Smith, 59 Haw. 456, 468, 583 P.2d 337, 345-46 (1978)

(ei ghteen-nmonth del ay triggered eval uation of reasons for the

del ay), State v. Mata, 1 Haw. App. 31, 38-39, 613 P.2d 919, 924-

26 (1980) (same for nine-nonth delay), and Al aneida, 54 Haw. at
448, 509 P.2d at 552 (seven-nonth delay presunptively

prejudicial) with State v. O Daniel, 62 Haw. 518, 524, 616 P.2d

1383, 1388-89 (1980) (three-nmonth delay not presunptively
prejudicial). Consideration of the remaining Barker factors is,
t herefore, warranted.

b. reason for the del ay

O the 770 days that el apsed between Jenkins’'s

indictnment and trial, Jenkins expressly or inpliedly waived his
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speedy trial rights for 514 of them Four hundred sixty-five
days were directly attributable to eight different defense
notions to continue trial, wthdraw counsel, or dismss the
i ndi ctnment, during which the court found that Jenkins know ngly,
intelligently, and voluntarily waived his constitutional right to
a speedy trial. |In addition, Jenkins inpliedly waived his speedy
trial rights for forty-nine nore days by an additional request to
change counsel. These waivers are constitutionally perm ssible.
See Barker, 407 U S. at 529 (“We hardly need add that, if the
delay is attributable to the defendant, then his waiver nay be
gi ven effect under standard waiver doctrine[.]”). W next
exam ne the renmining 256 days.

In so doing, we look to the Court in Barker, which

suggested the foll owi ng approach:

[D]ifferent weights should be assigned to different reasons.
A deliberate attenpt to delay the trial in order to hanper
the defense should be weighted heavily against the
government. A nore neutral reason such as negligence or
overcrowded courts should be weighted | ess heavily but
neverthel ess should be considered since the ultimte
responsibility for such circumstances nust rest with the
governnment rather than with the defendant. Finally, a valid
reason, such as a m ssing witness, should serve to justify
appropriate del ay.

Barker, 407 U. S. at 531 (footnote omtted).

The record discloses that the renmining 256-day del ay
was attributable to “valid” or “neutral” reasons. Specifically,
seventy-seven days were attributable to prosecution notions for
continuances due to the unavailability of the conplainant to
testify, a presunptively “valid” reason. The remaining 179 days

were attributable to “neutral” reasons: twenty-nine days
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accounted for by one defense notion to wthdraw as counsel
because Jenkins’s counsel had a fam |y nedical emergency; fifty
days accounted for by a prosecution notion for continuance
because the prosecutor took an unexpected nedical |eave; and 100
days apparently attributable to nothing other than the routine
time it takes for the crimnal justice systemto process the
case.

When all of these nunbers are totaled, 514 days are
directly attributable to the defendant’s actions, seventy-seven
days are attributable to “valid” reasons, and 179 days are
attributable to “neutral” factors. Al though the Barker analysis
does not envision a nechanical incantation of a nunerical
formula, the reasons for the |lengthy period between indictnent
and trial, when viewed in their entirety, do not suggest that the
prosecution attenpted to “hanper the defense[,]” Barker, 407 U S
at 531, nor do the reasons weigh heavily in favor of Jenkins’s
claim |d.

c. defendant’s assertion of his speedy trial riaght

The third Barker factor is whether the defendant
asserted his speedy trial right. The third factor is entitled to
“strong evidentiary weight” in determining if the right to a
speedy trial has been violated. Barker, 407 U S. at 531.

Jenkins points to the January 1995 letter that he wote to

Det ective Natividad as an assertion of his speedy trial right.
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The letter, however, cannot be considered an assertion
of Jenkins's speedy trial right because, as Wite determ ned,
Jenkins's speedy trial right was not inplicated until after his
i ndictnent a year later. See Wite, 92 Hawai‘i at 203, 990 P.2d
at 101. Even if we were to give Jenkins the benefit of the doubt
and consider this letter in the analysis, the letter does not
wei gh heavily in Jenkins's favor because he did not directly
assert his speedy trial right in the letter. Rather, he sinply
inquired as to the status of his case in the hopes of clearing it
up so that he could nove to a | esser security level within the
prison system?® Cf. Wite, 92 Hawai‘i at 204, 990 P.2d at 102
(noting that a HRPP 48 notion to dismss is not necessarily an
assertion of constitutional speedy trial right).

d. prejudice to the def endant

For purposes of the Barker analysis, prejudice to the

defendant refers to the need

(i) to prevent oppressive pretrial incarceration; (ii) to

m nimze anxi ety and concern of the accused; and (iii) to
limt the possibility that the defense will be inpaired. Of
these, the nost serious is the |last, because the inability
of a defendant adequately to prepare his case skews the
fairness of the entire system

Barker, 407 U S. at 532 (footnote omtted). Jenkins has failed
to show, and our review of the record fails to reveal, any

evi dence of “oppressive pretrial incarceration.” The record does
not reflect whether Jenkins's incarceration during any part of

the post-indictnent period was attributable solely to the new

8 sSee text supra at 2.
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charges rather than the continued revocation of his parole.
Jenki ns does not assert that he was eligible for release after

i ndi ctment and coul d not make an unreasonable bail. Thus, there
is no evidence in the record to support an inference that Jenkins
coul d have been rel eased during the post-indictnent period, but
remained in jail solely because he was awaiting trial on the new
charges. Likewi se, there is no evidence that Jenkins was

subj ected to excessive “anxiety and concern.” He has also failed
to point to anything in the record denonstrating that the I ength
of the post-indictnment period inpaired his ability to defend
hinmself at trial. Rather, Jenkins suggests that the | ength of
time per se affected his ability to defend hinself. Al though we
have previously indicated that the length of the delay is
“presunptively prejudicial,” our cases have used this termin
reference to an inprecisely-determned | ength of tine beyond

whi ch the court should inquire further into the reasons for the
delay (i.e., to consider the other Barker factors), not in
reference to a presunption of inherent prejudice that nust be

rebutted by the prosecution. Cf. N hipali, 64 Haw. at 68, 637

P.2d at 411 (conparing tinme periods fromearlier cases in order
to determine if further inquiry into other Barker factors was
warranted). Jenkins is required to show that he has actually
been adversely affected by the delay; he has not done so.
Jenkins's proposition that a |long period of time per se affected

his ability to defend hinself has also been inpliedly rejected by
-19-



the “bal anci ng” approach articulated in Barker. Cf. Barker, 407

U S. at 530 (“A balancing test necessarily conpels courts to
approach speedy trial cases on an ad hoc basis.”). Thus, Jenkins
has not denonstrated any prejudice attributable to the | ength of
time it took to bring his case to trial.

When the Barker factors are considered together, there
is a lengthy 770-day period between Jenkins's indictnment and
trial, but the magjority of that tinme can be attributed to
Jenkins’s own actions and voluntary wai ver of his speedy trial
rights. Because there is no assertion of the speedy trial right
by the defendant and no evidence that he was prejudiced by the
del ay, we hold that Jenkins’s constitutional right to a speedy
trial was not violated.

2. Pre-indictment Delay and Due Process

Jenkins next asserts that his indictnment should have
been di sm ssed because the sixteen-nonth period between his
initial arrest and the indictnent violated due process.

Prelimnarily, we note that a defendant’s right to due process

can be violated by an onerous pre-indictnent delay. See United

States v. Marion, 404 U. S. 307, 324-25 (1971) (although speedy

trial right does not begin until after indictnent, pre-indictnent

del ay may be a due process violation); see also State v. Bryson,

53 Haw. 652, 655-56, 500 P.2d 1171, 1173-74 (1972) (adopting
simlar analysis). The Court in Marion suggested that two

factors are significant in evaluating pre-indictnent delay:
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(1) whether there has been “substantial prejudice” to the
defendant’s right to a fair trial; and (2) whether the delay was
an “intentional device” to gain a tactical advantage over the
defendant. Marion, 404 U S. at 324-25. Although sone
jurisdictions have held that both factors nust be present in
order to prove a due process violation, Hawai‘ and other states
have not gone so far as to necessarily require the second factor,

i.e., “intentional” state action. See State v. English, 61 Haw

12, 17-18 & n. 8, 594 P.2d 1069, 1073-74 & n.8 (1978). Rather,
our rule is to first determ ne whether there has been any
prejudice to the defendant because of the delay. |If sone
prejudice to the defendant can be shown, we then bal ance such
prejudicial effect against the prosecution’s proffered reason for

the delay. See English, 61 Haw. at 18, 594 P.2d at 1073; see

also State v. Dunphy, 71 Haw. 537, 543-44, 797 P.2d 1312, 1315-16

(1990). In other words, if a delay resulted in prejudice to the
def endant, but was not an “intentional device” on the part of the
prosecution, due process may still be violated. |[|f, however, no
prejudi ce can be shown in the first instance, there is no due

process violation. See State v. Levi, 67 Haw. 247, 249, 686 P.2d

9, 10 (1984); see generally Dunphy, 71 Hawai‘i at 542-44, 797

P.2d at 1315.°

9  However, we note that this proposition may be inconplete insofar as

we have never been presented with a situation where there is no prejudice to

t he defendant but where we held that actual bad faith (arguably an
“intentional device”) on the part of the prosecution existed. That is,
perhaps a finding of bad faith in and of itself may be reason enough for a due

(conti nued...)
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In this case, Jenkins argues that he was prejudi ced by
the sixteen-nonth delay in indicting him In denying his notion
to dism ss based on pre-indictnent delay, the circuit court
expressly ruled that Jenkins was not prejudiced by the pre-

i ndi ct mrent del ay, which Jenkins disputes. For the reasons
di scussed bel ow, we agree with the circuit court.?0

Jenkins asserts two reasons why his ability to defend
hi nsel f was substantially prejudiced by the sixteen-nonth period
it took toindict him First, he clainms that the prosecution
|l ost “critical and perhaps excul patory evidence” needed for his
defense. Second, he inplies that the prosecution gained a
tactical advantage over hi m because a sixteen-nonth delay is
i nherently prejudicial. Both argunents fail.

a. | oss of evidence

Jenkins clains that he was prejudi ced because the

m ssing note that Martin allegedly gave to Detective Natividad on

°C...continued)
process violation even in the absence of prejudice to the defendant.

The circuit court expressly held that there was no bad faith on the part
of the prosecution. Jenkins disputes this, suggesting that the prosecution
on has a deliberate practice of doing nothing to nove al ong towards indictnent
those cases where a defendant is already in jail so as to prejudice their
subsequent trial on the new charges. However, Jenkins offers only conjecture
and no evidence to support this claim For this reason, we reject his
contention that the prosecution acted in bad faith or with intent to delay his
trial.

10 The United States Supreme Court in Marion also stated that evidence
to prove a due process violation may be presented at trial, not just in a pre-

trial motion for dism ssal. See Marion, 404 U.S. at 326. Because Jenkins did
not have the benefit of White to guide his argunent regarding the specific
constitutional claim in evaluating his claimwe will consider record evidence

presented at Jenkins's trial even though he does not clearly raise this
evidence in his brief.
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the day of the incident could have contai ned sonmeone el se’s nane
and address. He maintains that, since this is the only piece of
physi cal evidence avail able that could have refuted the victinis
eyew tness testinony regarding identification, it was crucial.

In State v. Matafeo, 71 Haw. 183, 787 P.2d 671 (1990),

this court stated that, with “potentially excul patory” evidence,
due process is violated if the State “l ose[s] or destroy][s]
materi al evidence which is ‘so critical to the defense as to nake
a crimnal trial fundanentally unfair’ without it.” 1d. at 187

787 P.2d at 673 (citing Arizona v. Youngbl ood, 488 U S. 51, 61

(1988) (Stevens, J., concurring (rejecting the Youngbl ood

majority’s bad faith requirenent to prove a due process
violation)). |In Matafeo, this court concluded that the condition
of m ssing torn undergarnments in a sexual assault case was not so
critical to a claimby the defendant that the conpl ai nant had

consented that it rendered the trial fundamentally unfair:

Turning to consider the circunstances of Appellant's
case, we conclude that the conplainant's clothing is not
evi dence so crucial to the defense that its destruction will
necessarily result in a fundamentally unfair trial. The
State carefully identified and described the articles of
clothing, and turned over to the Appellant the police
evi dence report containing these observations. The
testinony of [the police detective] and the description of
the garments contained in the police evidence report supply
no reasonabl e inference that evidence of the condition of
the garments woul d have favored the defense

Mat af eo, 71 Haw. at 187-88, 787 P.2d at 673.1

11w note, however, that the defendant in Matafeo did have “access” to
the evidence in the formof police reports describing its condition. Matafeo
71 Haw. at 187-88, 787 P.2d at 673
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An exanple of what is “so critical to the defense as to
make a crimnal trial fundanentally unfair without it” is

illustrated by State v. Dunphy, supra, decided w thin nonths of

Mat af eo. I n Dunphy, this court held that the police departnent’s
| oss of potentially excul patory evidence was critical to the

def ense where the defendant clained he was entrapped and the | ost
evi dence consi sted of taped conversations between the defendant
and an undercover police officer during an alleged sale of |arge
quantities of cocaine. Dunphy, 71 Haw. at 540, 797 P.2d at 1314.
The conversations with the officer were critical to the defense
of entrapnment and woul d have made the trial fundamentally unfair
w thout them |[d.

In the present case, there may be potential excul patory
value to the m ssing note because the note might inpeach Martin's
credibility if it did not have Jenkins's nane on it as she
clainmed it did. However, the m ssing note was not so critical to
his defense that his trial was rendered fundanentally unfair.
Jenkins nerely articul ates one conceivable way in which the
al | eged m ssing note possibly could have hel ped him The primry
evi dence agai nst Jenkins was not the note itself, but, rather,
Martin’s testinony, her identification of him and the physical
evi dence the police found in her apartnment that corroborated her
story. Unlike Dunphy, where the value of the m ssing tapes was

readi |y apparent and the conversations with the officer were
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essential to prove a defense of entrapnent, the potential val ue
of the mssing note in this case is far nore attenuated.

Furthernore, Jenkins was able to at |east present the
i ssue of the alleged mssing evidence and its significance to the
jury. Jenkins questioned Martin and Detective Natividad about
the note and suggested in his closing argunent that its absence
was significant. Martin testified that she gave it to the
police, while the police, in essence, indicated that they do not
remenber receiving it. The logical explanations for this
di screpancy are either that the police or Martin were m staken or
lying. The jury had an opportunity to resolve this issue and its
significance by weighing the evidence and judging the credibility
of the w tnesses.

Jenki ns al so argues that he was prejudiced by the fact
that latent fingerprints were not tested until “long after the
incident.” However, the only pertinent information in the record
is that the detective in charge of the case did not obtain the
fingerprint results. 1In fact, Jenkins did point out this |ack of
fingerprint evidence to the jury in his closing argunent.

W conclude that neither the alleged m ssing note nor
t he supposed unavailability of fingerprint results was so
critical to Jenkins's defense that his trial was fundanental |y
unfair without them Accordingly, we hold that the lack of such

evi dence did not substantially prejudice himat trial.
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b. i nherent prejudice in the sixteen-nonth
peri od before indictment

Jenki ns appears to argue that the prosecution gained a
“tactical advantage” over him because the sixteen-nonth period it
took to indict himis inherently prejudicial. However, Hawai i

courts have already rejected simlar contentions. See Levi, 67

Haw. at 249, 686 P.2d at 10-11 (“[Defendant] failed to make any
showi ng of actual prejudice, but instead relies on the
presunption that a thirty-one-nonth delay will cause obvi ous
menory loss. . . . [T]his contention, by itself, is

insufficient[.]”); see also State v. Carval ho, 79 Hawai‘ 165,

168, 880 P.2d 217, 220 (App. 1994) (“real possibility of
prejudi ce inherent in any delay” is not enough, in itself, to be
viol ative of due process (citing Marion, 404 U S. at 326)), cert.

disnmi ssed as i nprovidently granted, 79 Hawai‘d 165, 880 P.2d 217

(1994); Dunphy, 71 Haw. at 542, 797 P.2d at 1315 (“a nere claim
of loss of nmenory coupled with a | apse of tinme does not, of
itself, establish prejudice for purposes of a claimof violation
of due process”). Jenkins offers no evidence to support his

cl ai mof prejudice other than to raise the hypotheti cal
possibility that the prosecution was able to further investigate
the incident and gat her evidence against him while he could not
i nvestigate the incident hinself because he was i ncarcerat ed.

Al t hough the above cases do not address the question of inherent

prejudi ce when the defendant is incarcerated, Wite establishes
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that Jenkins's pre-indictnment incarceration is attributable to
t he enhanced consequences of a previous conviction and not
because of the new charges. Wite, 92 Hawai‘ at 201, 203, 990
P.2d at 99, 101. Therefore, Jenkins’'s bare assertion of
prejudi ce due to his pre-indictnent incarceration, wthout nore,
Is insufficient to prove it.?*?

Because Jenkins fails to denonstrate that he was
prejudi ced by the pre-indictnment delay, we need not inquire
further into the reasons for the delay. Therefore, we hold that
the circuit court did not err in denying Jenkins's notion to
di sm ss based on pre-indictnment delay. Further, based on our
review of the record, we find nothing raised at the actual trial
to support his due process claim

B. Prosecutorial M sconduct

Jenkins next argues that: (1) the prosecutor inproperly
al | oned prosecution witnesses to refer to his previous crimnm nal
record in violation of the notion in limne, thus commtting
reversible error; (2) the prosecutor’s closing argunent was
sufficiently prejudicial to warrant reversal; and (3) even if
neither of the above is individually sufficient to warrant

reversal, their cunulative inpact denied hima fair trial

12 Jenkins further contends that he suffered prejudi ce by being

transferred to a higher security |level (because of the alleged robbery and

ki dnapi ng charges) during his pre-indictment incarceration. However, he does
of fer evidence to denmonstrate that his ability to defend hinself at tria

was affected by his incarceration at one security |evel versus another
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1. Prosecution Witnesses’ References to Jenkins’s Prior

Record

Jenkins's first argunment to support prosecutorial
m sconduct all eges that the prosecutor elicited inproper
testinmony, citing Martin's references to Jenkins being “in
troubl e” and Detective Natividad' s reference to “police
depart ment phot ographs.” However, Jenkins offers insufficient
evidence that it was the prosecutor’s actions that |ed either
Martin or Detective Natividad to allegedly refer to his prior
record. Wth regard to Martin, the context of the questioning
clearly reveals that the focus of the direct exam nation at the
time the comments were made was to establish the times when
Martin had prior contacts with Jenkins and to lend credibility to
her identification of himby showi ng that she had seen him
before. Furthernore, her references to Jenkins telling her he
had been “in trouble” are too vague to attribute them as
references to his previous record. Regarding Detective
Natividad' s reference to obtaining a “police departnment
phot ograph,” the relevant testinony, as previously set forth, is

as foll ows:

[By prosecutor]: Okay. And why do you conduct a photo
l'i neup, what’'s the purpose of that?

[By Natividad]: The purpose of it is to get positive
identification of the person that commtted the

of f ense.

Q Okay.

A. Based on the information that she gave me regarding
her know edge of the suspect, | was able to obtain a
police department photograph of that person she
identified.
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(Enphasi s added.) Assumng that the reference to the photograph
is inmproper, there is no indication that this |ine of questioning
was deliberately intended to elicit testinony that Jenkins had a
crimnal record. |If Jenkins is claimng that, rather than

deli berately eliciting this inproper reference, the prosecutor
was unduly “sloppy” in his exam nation and this sloppiness “drew

out” the inproper comment, he does not explain how Thus, we
cannot conclude that the detective's reference to the fact that
t he phot ograph was a “police departnent photograph” constituted
prosecutorial m sconduct.

a. trial court error irrespective of prosecutorial
conduct

As an aside, in addition to prosecutorial m sconduct,

Jenkins appears to be arguing that the trial court commtted

error in denying his notion for mstrial based on the cunul ative
prejudicial effect of the witnesses’ statenents, even if the
prosecutor had nothing to do with eliciting them |If so, this
claimlacks nerit. W review the denial of a mstrial under the

abuse of discretion standard. State v. Lam 75 Haw 195, 201,

857 P.2d 585, 589 (1993). An abuse of discretion exists when
“[t]he trial court . . . clearly exceeds the bounds of reason or
di sregards rules or principles of law or practice to the

substantial detrinent of a party litigant.”" State v. Klinge, 92

Hawai ‘i 577, 584, 994 P.2d 509, 516 (2000) (internal quotations
and citations omtted). |In determ ning whether a remark by a

W tness presents grounds for a mstrial, this court |ooks to (1)
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the nature of the alleged inproper references, (2) the pronptness
of a curative instruction or lack of it, and (3) the strength or

weakness of the evidence against the defendant. See State v.

Sanuel , 74 Haw. 141, 148, 838 P.2d 1374, 1378 (1992).

Sanuel illustrates how the above factors are appli ed.

In Sanuel, a prosecution expert witness testified that “there is
also a history of — of a simlar experience” despite being
earlier warned not to refer to the defendant’s prior record. |d.
at 147, 838 P.2d at 1378. Defense counsel objected; the judge
instructed the jury to disregard the remark and struck it. Id.
This court held that the pronpt curative instruction and

ot herwi se overwhel m ng evidence in the record did not warrant
reversal. 1d. at 149, 838 P.2d at 1379.

In this case, the nature of the alleged references is
far | ess damaging than in Sanmuel. Even if the detective's
comments constituted a violation of the notion in limne, there
was no explicit reference to simlar past behavior or explicit
reference to a past record, as in Sanuel. The trial court
i kewi se indicated that it did not find the purported violation
was prejudicial, stating “he didn’t say those were nug shots.”

C. State v. Huihui, 62 Haw. 142, 144-45, 612 P.2d 115, 116-17

(1980) (prosecutor’s reference to “police nug photographs”

i nproper); accord State v. Pulawa, 62 Haw. 209, 219-20, 614 P.2d

373, 379 (1980). As far as Martin’s comments about Jenkins

telling her that he had been “in trouble,” her comments are even
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nore attenuated than the police detective s because multiple
i nferences could be had fromher reference to Jenkins being in
“trouble.”

The other factors articulated in Sanmuel also do not
support Jenkins’s argunent. Although the trial court did not
give a curative instruction, it did take steps to mnimze any
potential further prejudice by ordering the prosecutor (out of
the hearing of the jury) to instruct the witness not to nmake any
further simlar coments. Mreover, in this particular instance,
a curative instruction would |Iikely have call ed additional
attention to the witnesses’ comments, making it nore likely that
jurors would recogni ze them as references to Jenkins's prior
record. Finally, there was strong evidence agai nst Jenkins
I rrespective of the alleged prejudicial references, which
i ncl uded the personal descriptive testinony of the victim
corroborating physical evidence, and Martin’s identification of
Jenkins, bolstered by the fact that she knew himfrom previous
contacts.

Considering this, the trial court did not clearly
exceed the bounds of reason or disregard rules or principles of
|l aw or practice to the substantial detrinment of Jenkins when it
denied his notion for mstrial.

2. __Prosecutor’s Closing Comments on Witness Credibility

Jenkins al so contends that the prosecutor’s cl osing

argument concerning the credibility of Jenkins and Martin was
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m sconduct because the prosecutor inproperly expressed his
personal views. Although he did not object at trial, this court
may recognize plain error “when the error conmtted affects

substantial rights of the defendant." State v. Bal anza, 93

Hawai i 279, 286, 1 P.3d 281, 288 (2000) (citation omtted).

“I't is generally recogni zed under Hawai ‘i case |aw that
prosecutors are bound to refrain from expressing their personal
views as to a defendant’s guilt or the credibility of wtnesses.”

State v. dark, 83 Hawai‘i 289, 304, 926 P.2d 194, 209 (1996).

Nevert hel ess, during closing, a prosecutor “is permtted to draw
reasonabl e i nferences fromthe evidence and wide latitude is
allowed in discussing the evidence.” 1d. It is also permssible
for prosecutors to “state, discuss, and comment” on the evidence.
1 d.

“State, discuss, and comment” is precisely what the
prosecutor did in this case. He nade reference to the w tnesses’
testimony and asked the jury to judge their credibility by using
observations normally used to judge credibility. This is not
i nappropriate; it is the essence of persuasive argunent. .
dark, 83 Hawai‘i at 306, 926 P.2d at 211 (prosecutor’s reference
to defendant’s “cockamam e” story held permssible); State v.
Api | ando, 79 Hawai ‘i 128, 142, 900 P.2d 135, 149 (1995)
(prosecutor’s closing remark that, “because [defendant] had the

hi ghest stake in the outcone of the case, he had the greatest

notive to lie[,]” held perm ssible).
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Jenkins's reliance on State v. Marsh, 68 Haw. 659, 728

P.2d 1301 (1986), as support for his contention that the
prosecutor inappropriately conmented on the w tnesses’
credibility, is msplaced. In Marsh, the prosecutor’s repeated
first-person coments on the veracity of witnesses led this court
to vacate the defendant’s conviction. 1d. at 660-61, 728 P.2d at
1301-03. The prosecutor made no such first-person references

here. See also State v. Ganal, 81 Hawai i 358, 374-77, 917 P.2d

370, 386-89 (1996) (several first-person and inflanmtory
ref erences by prosecutor were inproper but not reversible error).
Jenkins al so appears to contend that, because the
pivotal determination in this case cane down to Martin's
credibility versus Jenkins's credibility, the prosecutor had a
hei ght ened responsibility to avoid pitting one w tness agai nst
the other so as not to lend the State’s endorsenent to one of the
W tnesses. However, the non-binding authority that he cites

supporting this proposition, United States v. WIllianson, 53 F. 3d

1500 (10th Cir.), cert. denied, Dryden v. United States, 516 U.S.

882 (1995), and United States v. Richter, 826 F.2d 206 (2d G r
1987), both involve a prosecutor directly eliciting testinony
fromthe defendant about whether or not |aw enforcenent agents

testifying for the prosecution were lying. See WIIlianson, 53

F.3d at 1521; Richter, 826 F.2d at 208-10. Unlike these cases,
the prosecutor here did not attenpt to inmpugn Jenkins’s

credibility by forcing Jenkins to comment on the credibility of

- 33-



| aw enf orcenent agent w tnesses presumably carrying the
i mprimatur of the State.

Based on the above, we reject Jenkins's claimthat the
prosecutor’s closing argunent was i nproper.

3. Cumulative Effect of the Alleged Errors

Jenkins's final claimw th respect to prosecutori al
m sconduct is that the cunul ative effect of these alleged errors
was unfairly prejudicial. Because none of the conduct conpl ai ned
of was inproper, we reject this contention.

C. Sent enci ng Error

In his last point of error, Jenkins argues for the
first tinme on appeal -- and the State concedes -- that he was
i nproperly sentenced as a repeat offender because the repeat
of fender law did not apply to himat the tine the instant

of fenses were conmtted. W have previously stated that,

even when the prosecutor concedes error, before a conviction
is reversed, it is incumbent on the appellate court first to
ascertain that the confession of error is supported by the
record and well-founded in | aw and second to determ ne that
such error is properly preserved and prejudicial. In other
words, a confession of error by the prosecution is not

bi ndi ng upon an appellate court, nor may a conviction be
reversed on the strength of the prosecutor's official action
al one.

State v. Hoang, 93 Hawai‘i 333, 336, 3 P.3d 499, 502 (2000)

(internal quotations, brackets, ellipses, and citations omtted).
There is no question that the error is supported in the record
because the prosecution’s notion for sentencing as a repeat

of fender and the defense counsel’s oral stipulation at the
sentenci ng hearing both indicate that Jenkins was eligible for

sentencing as a repeat offender. Although Jenkins did not
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“properly preserve” his objection at the tinme of sentencing, we
again note that “[wje may recogni ze plain error when the error
commtted affects substantial rights of the defendant."” Bal anza,
93 Hawai i at 286, 1 P.3d at 288 (citations and internal
quotations omtted); see also HRPP 52(b). Because HRS § 706-
606. 5 provides for mandatory m ni num sentences, it renoves the
paroling authority’s discretion to allow Jenkins to be rel eased
on parole at an earlier point during the termof his prison
sentence. Thus, if the statute was erroneously applied to
Jenkins, it affects his substantial rights and nay properly be
recogni zed as plain error. Certainly, under this circunstance,
the error is also “prejudicial” to Jenkins and thus nay be
addressed by this court under the above-noted “confession of
error” standard.

W concl ude that Jenkins was not properly sentenced as
a repeat offender pursuant to HRS § 706-606.5 because to do so
required retroactive application of the statute in violation of
the ex post facto clause of the United States Constitution.!® In

Calder v. Bull, 3 U S 386 (1798), the Suprene Court defined one

type of ex post facto law as a “law that changes the puni shnent,

and inflicts a greater punishment, than the | aw annexed to the

crine, when committed.” 1d. at 390. HRS § 706-606.5 lists
13 Article I, section 9 of the United States Constitution states in
part that “[n]o bill of Attainder or ex post facto Law shall be passed.”
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several “enunerated offenses” that trigger its application. Wen
sentencing a defendant for a class A or class B felony, if the
def endant has been previously convicted of one of the enunerated
of fenses, then the defendant nust receive a nmandatory m ni num
sentence. This court has previously characterized such nandatory
m ni mum sentences as a “stiffened penalty” for the subsequent

crime. State v. Freitas, 61 Haw. 262, 276, 602 P.2d 914, 924

(1979). In this case, Jenkins was sentenced for class A and
class B felonies, and, at the tinme he was sentenced in 1998, he
had previously been convicted of one of the enunerated of fenses
-- unaut hori zed control of propelled vehicle (UCPV). However,
UCPV was added to the list of enunerated offenses in 1996, after
Jenkins commtted the instant crines in 1994. See 1996 Haw.
Sess. L. Act 87, 8 1 at 119-120. Therefore, the repeat offender
law that “stiffened” the sentence for the instant crines was not
enacted until two years after the crimes were committed. Thus,
to apply the repeat offender law to Jenkins would “[inflict] a
greater punishment” than “the | aw annexed to the crinme[s]” when
Jenkins commtted themin 1994. For this reason, we hold that
the law as applied to Jenkins is an inperm ssible ex post facto

| aw. 14

14 As applied to Jenkins, the law also contradicts HRS § 1-3 (1993),
which states in relevant part that “[n]Jo | aw has any retrospective operation,
unl ess ot herwi se expressed or obviously intended.”
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I11. CONCLUSI ON

Based on the foregoing, we hold that: (1) the notions
court did not err in denying Jenkins’s notions for dismssal of
the indictnent due to pre-indictnent delay; (2) Jenkins's rights
to a speedy trial pursuant to HRPP Rul e 48(b), the Hawai ‘i
Constitution, and the United States Constitution were not
violated; (3) the prosecutor did not inproperly elicit evidence
in violation of the notion in |limne or nake an i nproper closing
argunent; (4) the trial court did not abuse its discretion in
denying Jenkins’s notion for mstrial; and (5) the sentencing
court erred in sentencing Jenkins as a repeat offender.
Therefore, we affirmthe judgnment of conviction, but vacate
Jenkins’s sentences and remand this case to the circuit court for
re- sent enci ng.

DATED: Honol ul u, Hawai ‘i, January 18, 2001.
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