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NO. 21910

IN THE SUPREME COURT OF THE STATE OF HAWAI |

BYUNG H. HO and MOON S. HQ
Pl aintiffs-Appellants/Cross-Appell ees,

VS.
GARY NI SHI JI MA, Def endant - Appel | ee/ Cr oss- Appel | ant
and

ALBERT S. LAGRI MAS, and MERCANTI LE TRUCKI NG SERVI CE, LTD., a
Hawai ‘i cor poration, Defendants

APPEAL FROM THE FI RST Cl RCUI T COURT
(V. NO. 95-2308-06)

MEMORANDUM OPI NI ON
(By: Moon, C J., Levinson, and Nakayama, JJ.,
Acoba, J., Dissenting, Wth Whom G rcuit Judge PerKkins,
Assi gned by Reason of Vacancy, Joins)

Plaintiffs-appellants/cross-appellees Byung H Ho (M.
Ho) and Moon S. Ho (Ms. Ho) [hereinafter, collectively, “the
Hos”] appeal from (1) the August 20, 1998 judgment of the circuit
court of the first circuit, the Honorable Marie N. M| ks
presiding, finding in favor of Defendant-appell ee/cross-appell ant
Gary Nishijima (Nishijim), and (2) the August 25, 1998 order
denying their notion for reconsideration of the circuit court’s
order granting in part and denying in part Nishijim’s first
amended notice of taxation of costs.

On appeal, the Hos argue that the circuit court: (1)
abused its discretion in granting Nishijim’s notion inlimne to
l[imt the testinmony of Tinothy A derr, MD. (Dr. Oderr) and
Yoshi o Hosobuchi, M D. (Dr. Hosobuchi), inasmuch as the court
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incorrectly relied on Gover v. Grace Pacific Corp., 86 Hawai ‘i
154, 948 P.2d 575 (App. 1997), to bar M. Ho’'s treating

physi ci ans from rendering opi nions about the cause of the
injuries M. Ho sustained in the Novenber 9, 1993 acci dent

[ hereinafter, “the accident”]; (2) abused its discretion in
sanctioning themfor violating the court’s rulings and orders
[imting their experts’ testinony by striking Dr. Hosobuchi’s
entire testinony; (3) abused its discretion in sanctioning them
for violating the court’s rulings and orders limting their
experts’ testinony by allowing Nishijim’s urological expert,
WIlliamJ. Yarbrough, MD. (Dr. Yarbrough), to testify after
previously barring Dr. Yarbrough's testinony because Nishijim
failed to disclose his opinions prior to the discovery cutoff
date; (4) abused its discretion in permtting Nishijims counsel
to cross-examne M. Ho's son, Edward Ho (Edward), about whet her
he was injured in the accident, inasnuch as the court’s

perm ssion was contrary to Walsh v. Chan, 80 Hawai‘i 212, 908

P.2d 1198 (1995); (5) erred in denying their notion for directed
verdi ct, inasnuch as the evidence uncontrovertedly proved that
the accident was a substantial factor in causing M. Ho s neck
and back injuries; (6) abused its discretion in denying their
nmotion for judgnment notw thstanding the verdict (JNOV) or, in the
alternative, a newtrial, inasnuch as there was no di spute that
M. Ho injured his neck and back in the accident and the verdict
was agai nst the weight of the evidence presented; (7) inproperly
awar ded costs to Nishijim because it failed to consider equities

in taxing costs against them and (8) erred in awarding N shijim
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(a) witness fees for persons who did not testify or appear at
trial, (b) $3,891.74 in copying and duplication costs, and (c)
$11,562.98 in deposition costs, inasnuch as these fees are not
recover abl e under Hawai ‘i | aw

On cross-appeal, N shijima argues that the circuit
court abused its discretion in: (1) excluding the testinony of
hi s bi onechani cal engi neer expert, Carley Ward, MD. (Dr. Ward);
and (2) initially excluding the testinony of Dr. Yarbrough,
i nasmuch as the court erroneously concluded that, under d over,
he was required to disclose his experts’ opinions prior to the
di scovery cutoff date.

We hold that the circuit court abused its discretion by
allowing Nishijims counsel to cross-exam ne Edward about
whet her he was injured in the accident, for purposes of
conpari son, inasnmuch as this court’s decision in Wal sh prohibited
this testinony. This abuse of discretion requires that the
August 20, 1998 judgnent in favor of N shijinm be vacated and
remanded for a newtrial. Because we remand this case for a new
trial, awarding costs at this tine is premature, and, therefore,
we decline to address the Hos' appeal of the August 25, 1998
order denying the Hos’ notion for reconsideration of the circuit
court’s order granting in part and denying in part Nishijinmas
first anmended notice of taxation of costs. |In all other
respects, the Hos’ argunents are nobot. Nonethel ess, we address
their points of error, as well as Nishijinma’s points of error on

cross-appeal, as guidance to the circuit court on remand.
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I. BACKGROUND

A. Factual History

The present matter arises out of two notor vehicle
acci dents which occurred on Novenber 9, 1993 and March 3, 1995,
respectively. On Novenber 9, 1993, M. Ho was traveling east-
bound al ong the H 1 viaduct near the Honolulu International
Airport, in the Cty and County of Honolulu, when Nishijim’s
pi ckup truck rear-ended M. Ho's pickup truck. M. Ho sustained
permanent injuries to his neck and back and suffered from sexual
dysfunction. In addition, M. Ho allegedly suffered frompain to
hi s body and m nd, enotional distress and | oss of enjoynent of
life as a result of the accident. On March 3, 1995, M. Ho was
i nvol ved in another notor vehicle accident when Al bert Lagrimas
(Lagrimas) sideswi ped and then struck M. Ho's pickup truck with
a sem-tractor trailer, fromwhich M. Ho sustained further
injury to his neck and back.
B. Procedural History

On June 29, 1995, the Hos filed a conpl aint agai nst
Ni shijima. M. Ho sought special and general damages in an
anount to be determined at trial. Ms. Ho sought danages for
enotional distress and | oss of affection, society, comnpanionship
and consortium

On August 19, 1996, the Hos and Nishijim stipulated to
anend the conplaint to add Lagrinas as an additional defendant.
Lagri mas’ enployer, Mercantile Trucking Service, Ltd. (Mercantile

Trucki ng) was | ater added as anot her defendant.
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The matter proceeded through the Court Annexed
Arbitration Program (CAAP), wherein, on August 5, 1997, the
arbitrator awarded the Hos $134, 060.50 i n damages, conprised of
$66, 723. 43 in special damages and $66, 666. 66 i n general damages.?
Subsequently, on Septenber 2, 1997, Nishijim, Lagrims and
Mercantile Trucking filed their respective notices of appeal and
requests for a trial de novo.

Prior to the commencenent of trial, the Hos settled
their clains against Lagrims and Mercantile Trucking. Both the
Hos and Nishijinma, thereafter, agreed to dismss, with prejudice,
t he case against Lagrimas and Mercantil e Trucking.

On Cctober 31, 1997, the Hos filed a notion (1) to
strike Nishijima's final nam ng of w tnesses, on the ground that
Ni shijima’s witnesses were untinely named, or, (2) in the
alternative, to exclude Drs. Yarbrough and Ward as defense
experts. On Novenber 26, 1997, a hearing was held on the Hos’
notion, the Honorable Virginia L. Crandall presiding. The court
denied the Hos’ notion and further ordered Nishijim to produce
Dr. Ward’s final opinions to the Hos’ counsel on Decenber 1,
1997, el even days after the discovery cutoff date. Subsequently,
on Decenber 1, 1997, the Hos received Dr. Ward' s report. On
Decenber 4, 1997, the Hos received Dr. Yarbrough' s report.

On January 21, 1998, one day before trial was to
commence, the Hos filed a notion inlimne to limt the testinony
of Drs. Yarbrough, Ward, and Maurice W N cholson, MD. (Dr.

1
$640. 41.

The arbitrator also awarded costs to the Hos in the amount of
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Ni chol son), arguing, inter alia, that their final opinions were

not timely disclosed. That sanme day, a hearing was held on the
Hos’ notion and the court granted the notion, holding that Drs.
Yar br ough and Ward woul d not be permtted to testify unless their
opi ni ons were rendered and produced prior to the discovery cutoff
date. On January 27, 1998, the court entered its order to that
effect. On January 28, 1998, Nishijima filed a notion for
reconsi deration of the court’s order granting in part and denying
in part the Hos’ notion in limne to exclude the testinony of
Drs. Yarbrough, Ward and Ni chol son. At the hearing on

Ni shijim’s notion, held January 30, 1998, the court initially
ruled that Dr. Ward could testify if her opinion was reached by

t he discovery cutoff date. Specifically, the court held that,

al t hough Judge Crandall’s order allowed Dr. Ward's report to be
produced beyond the discovery cutoff date, this court still
adhered to the ruling in dover, which requires that expert

opi nions be reached prior to the discovery cutoff date. Later
that day, the court held a second hearing on Nishijina's notion.
Subsequently, the trial court reversed its earlier ruling,
specifically explaining that, at the January 21, 1997 hearing on
the Hos’ notion in limne, Nishijima failed to bring up Judge
Crandal | ’s order directing Nishijim to produce Dr. Ward s report
by Decenber 1, 1997, and, therefore, the court cannot now

reconsi der Judge Crandall’s order

This court was not aware until it had reviewed the
notion for reconsideration that Judge Crandall had extended
and set Decenber 1, 1997, as the deadline by which Dr. Ward

was to produce her report to doctor -- to M. Kim
Had this [c]ourt taken that fact into consideration at
the time the motion in limne was originally heard, it would

6
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have ruled as it did earlier this morning.

I f defense counsel did not bring the matter to the
[clourt’s attention at the time of the motion in |imne
hearing, it was a fact that should not now be
reconsi dered[.]

The court denied Nishijim’s notion for reconsideration.

On January 21, 1997, Nishijinma also filed a notion in
limne to limt the testinony of M. Ho’s treating physicians,
Drs. Hosobuchi and O derr. N shijim argued that, because Drs.
Hosobuchi and A derr did not offer opinions about the cause of
M. Ho's injuries at their defense depositions, the court should
limt or strike their testinony to prevent surprise and undue
prejudice to him The Hos filed a position statenent on
Ni shijima’s notions in limne, arguing, in particular, that both
Drs. Hosobuchi and O derr rendered opinions on causation before
and during their depositions and, thus, should be allowed to
testify on causation. At the hearing on Nishijim’s notion, the
Honorable Marie N. Ml ks orally ruled that both Drs. Hosobuch
and O derr could testify about their treatnment of M. Ho but that
only Dr. Hosobuchi could potentially render an opini on about the
cause of M. Ho's injuries if a sufficient foundation was | aid.

The Hos’ jury trial commenced on January 22, 1998.
During Nishijim’ s opening statenment, his counsel told the jury,
inter alia, that “the evidence will show . . . that [Edward] was
seated in the truck with his father. The evidence will show that
[ Edward] was not injured in this accident and neither was
[Nishijima].” Concerned with a WAlsh situation arising from
Ni shijim’ s opening statenent, inasnuch as Wal sh prohibits the

testinmony of a passenger relating injuries sustained in an
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acci dent, for purposes of conparison, because the probative val ue
of the testinony is substantially outwei ghed by the negative

adm ssibility factors delineated in Hawai‘i Rul es of Evidence
(HRE) Rul e 403, the Hos inquired whether the court would all ow

Ni shijim’ s counsel to cross-exam ne Edward about whether he was
injured in the accident. The court instructed the parties to
revi ew Wl sh overni ght and analyze its application to the present
situation. The next day, the court held a hearing on the Hos’
inquiry and ruled that, because the probative value of Edward’s
testinmony far outwei ghed any prejudice to the Hos, N shijina
coul d question Edward about any injuries he sustained in the
accident.? On January 23, 1998, Nishijim questioned Edward

about whether he was injured in the accident.

2 In permtting Nishijima to question Edward about any injuries he

sustained in the accident, the court explained that

[i1]n this particular case, M. Ho has put the degree
of force in issue, and M. Ho has testified to his own
response to the inpact on the rear of [his] truck

When that is put in issue, then it is fair game for
the cross-exam ner to exam ne on the result of the degree of
force that was applied against the rear of the truck, and
all of the relevance is not outwei ghed by the same degree
where a bi omechani cal expert |ends credence or | ends an
extra degree of credibility to the nature of the injury or
lack of injury which the Supreme Court said was -- was
undul y prejudice

So the [c]ourt at this time finds that the nature of
the testimony defense wishes to elicit is relevant, and [the
clourt does not find that degree of prejudice is substantia
and far outweighs the probative value of the testinmony, so
the [cJourt will permt the cross-exam nation as to Edward

and his own physical condition.

And that is relevant to put the force in issue and to
put the nature of injuries in issue. If they had cl ai med
absolutely no injury, then that would fall squarely within
Wal sh, and the [c]ourt would have limted the testinmony.

But they’'re not claimng no injuries, they're just claimng
that the extent of the injuries is not as serious as
claimed, so the [clourt will permt

8
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During a two-week jury trial, the Hos adduced nedi cal
expert testinony calculated to establish |egal causation, the
extent of danmages, and the nonetary tort threshol d® under Hawai ‘i
Revi sed Statutes (HRS) 8§ 431:10C 306 (1993).*

8 The monetary tort threshold is an exception to the genera
abolition of tort liability.
4 HRS § 431:10C-306 provided in relevant part:

Abolition of tort liability. (a) Except as provided
in subsection (b), this article abolishes tort liability of
the followi ng persons with respect to accidental harm
arising from notor vehicle accidents occurring in this

St at e:
(1) Owner, operator or user of an insured notor
vehicle; or
(2) Operator or user of an uninsured motor vehicle

who operates or uses such vehicle without reason

to believe it to be an uninsured notor vehicle
(b) Tort liability is not abolished as to the

foll owing persons, their persona

representatives, or their |egal guardians in the

followi ng circumstances:

(1) (A) Death occurs to such persons in such a
nmot or vehicle accident;
(B) Injury occurs to such persons which
consists, in whole or in part, in a

significant permanent |oss of use of a
part or function of the body;

(O Injury occurs to such person which
consi sts of a permanent and serious
di sfigurement which results in subjection
of the injured person to nental or
emoti onal suffering;

(2) Injury occurs to such person in a motor vehicle
accident in which the amount paid or accrued
exceeds the medical-rehabilitative |im:t
established in section 431:10C-308 for expenses
provided in section 431:10C-103(10)(A) and (B);
provi ded that the expenses paid shall be
presumed to be reasonabl e and necessary in
establishing the nmedical-rehabilitative limt;
or

(3) Injury occurs to such person in such an accident
and as a result of such injury that the
aggregate limt of no-fault benefits outlined in
section 431:10C-103(10) payable to such person
are exhausted.

In 1997, the |legislature amended HRS § 431: 10C-306 by elim nating the medical -

9
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At the close of the Hos’ case, the Hos orally noved for a
directed verdict, arguing that: (1) uncontroverted nedi cal
evi dence adduced at trial sufficiently denonstrated that the
accident was a substantial factor in causing M. Ho's injuries;
(2) Nishijima | acked proof that M. Ho failed to mitigate his
damages when he declined surgery offered by Dr. Hosobuchi; and
(3) M. Ho' s nedical expenses fromthe accident exceeded the
nmonetary tort threshold requirenent set forth in HRS 88 431: 10C
306 (b)(1)(B) and (b)(2). The court granted a directed verdict
on the tort threshold, finding that M. Ho's nedical bills
exceeded $10, 000, but denied the notion as to nmitigation and
causation. On February 4, 1998, after N shijinma rested, the Hos
renewed their notion for directed verdict on causation and
mtigation. The court again denied the notion, deferring instead
to the jury on mtigation and causati on.

On February 5, 1998, the jury returned a speci al
verdict finding that Nishijim’s negligent act was not a
“substantial factor” in causing M. Ho's injuries. On March 3,
1998, the Hos filed a notion for JNOV or, in the alternative, a

new trial, arguing that, inasnuch as the weight of the evidence

rehabilitative limt and, instead, allowing tort actions if: (1) the claim
meets any of the three thresholds described in HRS 88 431:10C-306(b) (1)
through (3) (1997) [formerly, HRS 8§ 431:10C-306(b)(1)(A) through (C)] or (2)
the personal injury protection (PIP) benefits equal or exceed $5, 000, pursuant
to HRS § 431:10C-306(4) (1997) [formerly, HRS § 431:10C-306(b)(3)]. See 1997

Haw. Sess. L. Act 251, § 43 at 541-42. In 1998 and 2001, the legislature
further amended the statute. See 1998 Haw. Sess. L. Act 275, 88 22 and 23 at
934-35; 2001 Haw. Sess. L. Act 157, 8§ 31 at 401. I nsofar as the subject

accident occurred on Novenber 9, 1993, the amended version of the statute is
not inplicated in the present matter.

10
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failed to support the jury's finding of no | egal causation, a
verdi ct should have been directed in their favor or a new trial
shoul d be granted. On March 16, 1998, Nishijima filed a

menor andum i n opposition to the Hos' notion, arguing that the
Hos’ argunents were unwarranted because the evidence adduced at
trial supported the jury’'s verdict. On June 18, 1998, the court
issued a witten order denying the Hos’ notion for JNOV or, in
the alternative, a newtrial.

On March 6, 1998, Nishijima filed his notice of
taxation of costs, seeking to tax the Hos wth litigation costs
in the amount of $54,172.11. Three days later, on March 9, 1998,
Ni shijima filed an anended notice of taxation of costs to reflect
m sposted cost entries, thereafter seeking to tax the Hos with
[itigation costs in the anbunt of $54,049.55. On March 13, 1998,
the Hos filed a notion to strike in whole or in part Nishijimas
anmended notice of taxation of costs, arguing that the costs taxed
are excessive, inproper, punitive and not supported by |aw or
equities. Following a hearing on the notion on April 17, 1998,
the court entered its order granting in part and denying in part
the Hos’ notion to strike in whole or in part Nishijimas first
amended notice of taxation of costs, awarding N shijim
$17,652.74 in costs.

On June 15, 1998, the Hos filed a notion for
reconsi deration of the court’s order taxing costs against them
The court denied the notion without oral argunent.

On August 20, 1998, judgnent against the Hos and in

favor of N shijim was entered, together with the court’s cost

11
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award. The parties tinely appeal ed.
II. STANDARD OF REVIEW

A. Admissibility of Expert Testimony

“Whet her expert testinony should be adnmitted at trial
rests within the sound discretion of the trial court and will not
be overturned unless there is a clear abuse of discretion.”
State v. Fukagawa, 100 Hawai‘ 498, 503, 60 P.3d 899, 904 (2002)
(citing State v. Fukusaku, 85 Hawai‘ 462, 472, 946 P.2d 32, 42
(1997) (quoting State v. Maelega, 80 Hawai‘i 172, 180, 907 P.2d
758, 766 (1995))). “An abuse of discretion occurs when the

deci si onmaker exceeds the bounds of reason or disregards rules or
principles of law or practice to the substantial detrinment of a
party.” Fukagawa, 100 Hawai ‘i at 503, 60 P.3d at 904 (citation
omtted).
B. Sanctions

The trial court’s inposition of sanctions for violation
of motions in limne is reviewed under the “abuse of discretion”
standard. See Ross v. Coleman Co., Inc., 761 P.2d 1169, 1201
(I daho 1988).

C. Evidentiary Rulings

[Dlifferent standards of review nmust be applied to
trial court decisions regarding the adm ssibility of
evi dence, depending on the requirements of the particular
rul e of evidence at issue. \When application of a particular
evidentiary rule can yield only one correct result, the
proper standard for appellate review is the right/wong
st andar d.

Where the evidentiary ruling at issue concerns
adm ssibility based upon relevance, under HRE Rules 401 and
402, the proper standard of appellate review is the
right/wong standard.

Evi denti ary deci sions based on HRE Rule 403, which
require a “judgnment call” on the part of the trial court,
are reviewed for an abuse of discretion. The trial court

12
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abuses its discretion when it clearly exceeds the bounds of
reason or disregards rules or principles of |law or practice
to the substantial detrinment of a party litigant.

State v. Staley, 91 Hawai‘i 275, 281, 982 P.2d 904, 910 (1999)

(citations, internal quotations, and formatting omtted).
D. Directed verdict and judgment notwithstanding the wverdict

[Dlenials of directed verdict or judgment
not wi t hst andi ng the verdict (JNOV) motions are reviewed de
novo. Verdicts based on conflicting evidence will not be set
aside where there is substantial evidence to support the
jury's findings. W have defined “substantial evidence” as
credi bl e evidence which is of sufficient quality and
probative value to enable a person of reasonable caution to
support a concl usion

In deciding a motion for directed verdict or JNOV, the
evidence and the inferences which may be fairly drawn
therefrom must be considered in the |ight nost favorable to
the nonmoving party and either notion may be granted only
where there can be but one reasonable conclusion as to the
proper judgnment.

Shanghai Inv. Co., Inc. v. Alteka Co., Ltd., 92 Hawai‘ 482, 491,
993 P.2d 516, 525 (2000) (citing O Neal v. Hanmer, 87 Hawai ‘i
183, 186, 953 P.2d 561, 564 (1998) (quoting Takayama v. Kai ser
Found. Hosp., 82 Hawai‘ 486, 495, 923 P.2d 903, 912 (1996))).

E. Motion for New Trial

As a general matter, the granting or denial of a
motion for new trial is within the sound discretion of the
trial court and will not be disturbed absent a clear abuse
of discretion. The same principle is applied in the context
of a motion for new trial prem sed on juror m sconduct.

The trial court abuses its discretion when it clearly
exceeds the bounds of reason or disregards rules or
principles of |aw or practice to the substantial detriment
of a party litigant.

State v. Furutani, 76 Hawai‘i 172, 178-79, 873 P.2d 51, 57-58

(1994) (citations and internal quotations omtted).

13
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ITII. DISCUSSION

A. The circuit court abused its discretion by allowing
Nishijima’s counsel to cross-examine Edward about whether he
was injured in the accident, inasmuch as Walsh prohibited
this testimony.

The Hos argue that the court abused its discretion when
it permtted Nishijimas counsel to cross-exam ne Edward about
whet her he was injured in the accident, inasnuch as the court’s
perm ssion was contrary to Walsh. The Hos contend that all ow ng
Ni shijim to cross-exanm ne Edward was unfairly prejudicial to
t hem because “Nishijinma sinply wanted to inject the inproper and
prejudicial inference that because [ Edward] was not injured, M.
Ho was not injured.” Inasnmuch as the court concluded that,
because M. Ho put the degree of force in issue, the nature of
the testinony Nishijim wished to elicit from Edward was rel evant
and its probative val ue outwei ghed any prejudice to the Hos, the
court’s conclusion was wong. Contrary to Walsh, the court
i nproperly allowed Edward to testify about whether he was injured
in the accident.

In Wal sh, the plaintiff attenpted to have the driver of
the car he was a passenger in, at the tinme of the accident,
testify about the injuries she sustained, for purposes of
conparison. Walsh, 80 Hawai‘ at 213, 908 P.2d at 1199. This
court held that, because the testinony’s probative val ue was
substantially outwei ghed by the negative adm ssibility factors
delineated in HRE Rul e 403, the driver’s testinony was
inadm ssible. 1d. at 217-18, 908 P.2d at 1203-04. Specifically,

this court excluded the driver’s testinony under HRE 403 because:

14
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(1) the probative value of the testinony was mnimal; (2) the
plaintiff already had expert testinony about the force of the
collision; (3) the probative value of the testinony was
count er bal anced by the substantial delay and confusion that would
result; and (4) there was substantial danger that the jury would
m sconstrue the rel evance of the testinony and accord it nore
probative value than it deserved. 1d.

Simlarly, in the instant case, Nishijim wanted to
cross-exam ne Edward about his injuries for no other reason than
to inject the inference that, because Edward was not injured, M.
Ho was, therefore, not injured. This court, however, made clear
in Wal sh that, because the probative value of a passenger’s
testinmony relating injuries sustained in an accident, for
pur poses of conparison, is substantially outweighed by the
negative adm ssibility factors delineated in HRE Rule 403, it is
i nadm ssi ble. Walsh, 80 Hawai‘ at 217, 908 P.2d at 1203.
Therefore, inasnuch as Edward was in M. Ho's pickup truck during
the accident and would testify to injuries he did, or did not
suffer, for the purpose of conparison, this court’s holding in
Wal sh prohibited such testinony. Accordingly, the circuit court
abused its discretion by permtting Edward’ s testinony.

The dissent incorrectly analyzes and interprets Wl sh
to conclude that “under the circunstances, it cannot be said that
the court abused its discretion in allow ng cross-exam nation of
Edward as to whether he suffered any injury.” Dissent at 24-25.
| nasnuch as the dissent believes that the probative val ue of

Edward’ s testinony outweighs its prejudicial effect because (1)

15
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M. Ho and Edward are “two different people “wth two different
tol erances and predispositions to injury[,]’” (2) no expert

testi nmony was presented regardi ng the degree of force of the
accident, (3) the question as to Edward’ s injuries only invol ved
a single question and answer, and (4) Edward’ s physi que was
different fromM. Ho's physique at the tinme of the accident, the
dissent’s analysis is flawed. D ssent at 23-24. Like Walsh, the
di ssent agrees that Edward s testinony regarding his injuries

| ends m nimal assistance “to the jury in determning the nature
and extent of [M. Ho’s] injuries[,]’” inasmuch as M. Ho and
Edward are “two different people ‘“with two different tol erances
and predispositions to injury.’” Dissent at 22. The dissent,
however, m sconstrues the remaining factors discussed in Wl sh.
Specifically, unlike the dissent’s belief that there was no
substanti al delay and confusion regarding Edward s testinony

because “the question as to Edward’ s injuries involved only *a
singl e question and answer,’” Wal sh makes clear that, in order
for the driver’s testinony to be adm ssible, “Wal sh nust
initially establish, as foundation, that [the driver’s] injuries
were caused by the accident[,] . . . [which] would likely involve
inquiry into the nature of [the driver’s] injuries, her nedical
and work histories, backgrounds, and previous injuries, which, in
turn, would likely require the presentation of time-consum ng

expert medical testinmony.”® Wlsh, 80 Hawai‘i at 217, 908 P.2d at

5 The dissent clearly msinterprets this court’s holding. I nasnmuch
as the dissent argues that, “because the exam nation of Edward was |imted and
brief, there was no substantial delay and confusion of the sort Walsh was
concerned with[,]” the dissent is wrong. Di ssent at 23. In Wal sh, this court

was concerned about the substantial delay and confusion that would result from

16
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1203 (“The jury's attention would be drawn away fromthe ultinate
i ssue of the nature and extent of Walsh's injuries by a mni-
trial on the nature and extent of [the driver’s] injuries,
creating a substantial danger of confusing the jury.”).
Furthernore, the dissent mstakenly clainms that, because Edward
and M. Ho were physically different at the time of the accident,
Edward’ s testinmony woul d renove “any undue influence unexam ned
dissimlarities mght have in ‘threatening to underm ne the
probative value of the testinony.’” D ssent at 24 (internal

brackets omtted). Even if Edward s testinony “placed in context

Edward’ s physical differences fromhis father at the time of the
accident[,]” D ssent at 24 (enphasis in the original),

Wal sh nade cl ear the substantial danger and unfair prejudice that

woul d result from such testinony, inasnmuch as “the jury m ght

m sconstrue the rel evance of the driver’s testinony and accord it

nore probative value than it deserves.” Walsh, 80 Hawai‘i at

217-18, 908 P.2d at 1203-04. Specifically,

at such time as [the driver’s] testimony regarding the
nature and extent of her injuries were offered to prove the
nature and extent of Walsh's injuries, the inherent
dissimlarities between [the driver] and Wal sh--and, in the
general case, any two people--would threaten to underm ne
the probative value of the testinony altogether. The
circumstantial simlarities between [the driver] and Wl sh
woul d render tantalizing the forbidden conclusion that,
because [the driver] and Wal sh were side-by-side in the same
car in the same accident, if [the driver] were injured

Wal sh must al so have been simlarly injured. This
temptation would be further anplified by the amount of time
that would invariably be spent on establishing the

foundation for the adm ssion of [the driver’s] testinmony.

establishing a foundation for admtting the testimony, which entailed a review
of the driver’'s nmedical history, Walsh, 80 Hawai ‘i at 217, 908 P.2d at 1203
(enphasi s added), not whether a question regarding injuries involved only *
singl e question and answer,” as the dissent clains. Di ssent at 23

a
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Wal sh, 80 Hawai ‘i at 217-18, 908 P.2d at 1203-04. Contrary to

the inplication of the dissent, Walsh clearly holds that the
probative val ue of a passenger’s testinony relating injuries
sustained in an accident, for purposes of conparison, is
substantially outwei ghed by the negative adm ssibility factors
delineated in HRE Rul e 403, and, is therefore, inadmssible.®
Id. at 217, 908 P.2d at 1203. As such, we reiterate that,
pursuant to Walsh, the circuit court abused its discretion by
permtting Edward' s testinony.

B. The circuit court did not abuse its discretion when it
limited the testimony of Drs. Olderr and Hosobuchi to
prevent cumulative testimony.

Al t hough the previous issue is dispositive of this
case, this court addresses the Hos’ remaining points of error, as
well as Nishijima's points of error on cross-appeal, in order to
gi ve guidance to the circuit court on renand.

The Hos argue that the court inproperly granted
Nishijima’s notion inlimne tolimt Drs. Oderr and Hosobuchi’s
testinmony, inasnuch as the court’s reliance on G over to bar M.
Ho' s treating physicians from giving opinions about the cause of
the injuries M. Ho sustained in the accident was m spl aced.

The Hos contend that, because both Drs. O derr and Hosobuch

rendered opinions on causation before and during their respective

6 The dissent incorrectly assunmes that the record of the instant
case was substantially different from Wal sh. Di ssent at 25. However, |ike
Wal sh, Nishijima wanted to cross-exam ne Edward about his injuries for no
ot her reason than to inject the inference that, because Edward was not
injured, M. Ho was, therefore, not injured. Walsh prohibited this testinmony.
As such, based on the record of this case, as well as this court’s holding in
Wal sh, the dissent’s conclusion is wrong.
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depositions, they should have “been allowed to testify freely
about their opinions concerning diagnosis, causation, treatnment
and prognosis” at trial. Because the court wanted to prevent
currul ative testinony, inasrmuch as Drs. O derr and Hosobuchi woul d
defer to Dr. Strode on causation, the court l[imted their
testinmony. Thus, the court did not abuse its discretion in
granting Nishijimas nmotion in limne tolimt Drs. Oderr and
Hosobuchi’ s testinony.

The adm ssion of opinion testinony by an expert is
aut hori zed pursuant to Hawai ‘i Rul es of Evidence (HRE) Rule 702,
whi ch provides that, “[i]f scientific, technical, or other
speci ali zed know edge will assist the trier of fact to understand
the evidence or to determne a fact in issue, a witness qualified
as an expert by know edge, skill, experience, training, or
education may testify thereto in the formof an opinion or
otherw se.” HRE Rule 702. However, the trial court is vested
with the sound discretion in determ ning whet her expert testinony
should be admtted at trial, and its decision will not be
overturned unless there is a clear abuse of discretion.
Fukagawa, 100 Hawai‘ at 503, 60 P.3d at 904; see also State v.
Matias, 74 Haw. 197, 203, 840 P.2d 374, 377 (1992) (“[T]he

general rule is that adm ssibility of expert testinony is a
matter within the broad discretion of the trial judge, and his
[or her] decision will not be overturned on appeal unless

mani festly erroneous or clearly an abuse of discretion.”)
(citation omtted). Mreover, HRE Rul e 403 provides that

“[a]lthough rel evant, evidence may be excluded if its probative
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val ue is substantially outweighed by the danger of unfair
prej udi ce, confusion of the issues, or msleading the jury, or by
consi derations of undue delay, waste of tinme, or needless
presentation of cunulative evidence.” HRE Rule 403.

In the instant case, the court did not abuse its
di scretion when it limted Drs. O derr and Hosobuchi’s testinony
with respect to causation. The court |imted their testinony to
prevent curul ative testinony, inasmuch as Drs. O derr and
Hosobuchi woul d defer to Dr. Strode on the cause of M. Ho's
bl adder and sexual dysfunction. Furthernore, contrary to the
Hos’ contention that the court inproperly relied on Gover to
l[imt Drs. Aderr and Hosobuchi’s testinony, the record does not
reflect that the court cited to or relied on G over prior to or
during the hearing on Nshijima’s notion in limne. Accordingly,
the circuit court did not abuse its discretionin limting the
testinmony of Drs. O derr and Hosobuchi

C. The circuit court did not abuse its discretion when it
sanctioned the Hos for repeatedly violating the court’s
rulings and orders by striking Dr. Hosobuchi’s entire
testimony.

The Hos argue that the court abused its discretion in
restricting and thereafter striking Dr. Hosobuchi’s entire
testinmony as a sanction against themfor Dr. Hosobuchi’s all eged
violation of the court’s ruling limting his testinony. The Hos
contend that the court |acked a basis to inpose such an extrene
sanction. In striking Dr. Hosobuchi’s entire testinony as a
sanction against the Hos, the court expressed concern about the

Hos’ daily violations of the court’s rulings and orders and the
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curmul ati on of prohibited testinony that resulted. Because the
Hos repeatedly failed to conply with the court’s rulings and
orders, the court did not abuse its discretion in sanctioning
them by striking Dr. Hosobuchi’s entire testinony.

A trial court may properly exclude or strike testinony
as a sanction for failure to conply with court rules or orders.

See Magyar v. United Fire Ins. Co., 811 F.2d 1330, 1331 (9th Cr

1987) (affirmng the |lower court’s sanction of striking a
witness's entire testinony for repeatedly violating the court’s
order).

In the instant case, the court did not abuse its
di scretion in sanctioning the Hos by excluding Dr. Hosobuchi’s
entire testinony. The court specifically instructed Dr.
Hosobuchi that he could not testify that the accident caused M.
Ho’ s bl adder and sexual dysfunctions. The court further
instructed Dr. Hosobuchi not to refer to the accident at all. A
careful exam nation of the record, however, reveals that the Hos’
counsel’s line of questioning invited Dr. Hosobuchi to render an
opi nion about the |ink between M. Ho's injuries and the

accident.” In direct contravention of the court’s ruling, Dr.

7 The followi ng coll oquy between Dr. Hosobuchi and the Hos' attorney
t ook place:

[M. Kiml: Doctor, based on ... the history that was
taken from M. Ho on your visit of June 1, 1994, your physica
exam nation of M. Ho, your review of the CT scan, revealing
herni ations at L-4 -5, L-5, S -1, were you able to conme to an
opi nion as to what was his problenf

[Dr. Hosobuchi]: Well, he had two herniated disks,
and he had a nmechanical sign, which is back pain and
inability to extend because when you extend, this is not the
|l ateral view where you [sic] |ooking at the back, but you
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Hosobuchi testified that he thought M. Ho's injuries were
related to the accident. This was a clear violation of the
court’s order.

In requesting either a mstrial or that Dr. Hosobuchi’s
entire testinony be stricken, N shijim pointed to the cunul ative

prejudicial effect of the Hos’ repeated violation of the court’s

can i magi ne, when you extend, the cushion that’'s conme out
nore, so ineffect [sic], you narrow the spinal canal, so
it’s more painful

[M. Kiml: Doctor, based upon a reasonabl e degree of
medi cal probability, what was the cause of the back problem
that you saw M. Ho for?

[Dr. Hosobuchi]: Well, he had multiple back injuries,
back problems, and there was entry in the chart that he had
been seen by other physicians for that problem But it
appeared that he was nore or |ess under control

And nowhere in the chart | could find that synptom of
the cuada equina conmpression or the bladder and the sexua
problem So | thought this recurrent pain and these
dysfunction, | was concerned were -- injury.

[M. Kim: Doct or, based upon your experience as a
neurosurgeon who is famliar with these type of injuries, is
surgery offered to every patient who has a herniated nucl eus
pul posus?

[Dr. Hosobuchi]: No, sir.

[M. Kiml: Wiy is it that not every patient who has a
di sc problem of fered surgery?

[Dr. Hosobuchi]: Well, they often -- the pressure of
the herniated disk involves one nerve, because often the
herni ati on goes to sideways, but that may end by either
doi ng not hing or physical therapy that the pain using --

[M. Kiml: In other words, there’'s a healing process
t hat occurs naturally, is that what you’'re tal king about?

[Dr. Hosobuchi]: Yes .

[M. Kim: Does that healing process which you ve
just described to us, Doctor, account for the fact that M.
Ho was not having these kind of problems prior to this
incident on November 9, 1993?

[M. Kim] Based upon that history, Doctor, that you
have and had before you at the time that you were treating
M. Ho in 1993, can you account for M. Ho being able to go
back to work and be -- and not have any problems prior to
the accident in 1993 with respect to the L-5 S-1 area?
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ruling limting the testinony of both Dr. Hosobuchi and Dr.
O derr:?®

We al ready have two of the treating physicians who
weren’t supposed to testify in the manner that they did, did

[sic] testify. And if the [c]Jourt will allow this to go
unpuni shed, then, you know, it makes a mockery of the whole
sense of filing motions in |imne.

You know, we plan our cases based on those notions.
We have a cl ear understanding of what is or should not come
in, you know.

Thus, contrary to the Hos’ argunent, the court’s decision to
strike Dr. Hosobuchi’s entire testinony was not extrenme because
Dr. Aderr had previously testified about M. Ho's injuries and
t herefore, Dr. Hosobuchi’s testinony would be cunul ative.?®
Mor eover, the court expressed great concern about the Hos' daily
violations of the court’s rulings:
The Court: Well, one possibility is that |1’ve thought
of telling the jury they can only consider the testimny of
Dr. Hosobuchi to his treatment and to no other basis, that
any -- any question to him about what caused the injury,
they’'re to disregard.
|vr ki m Because you've already instructed the jury
with respect to the mention that was made during Dr.

O derr’s opinion to the cause of the injuries that he
treated himfor, you instructed themto disregard that

8 At the same time the court limted Dr. Hosobuchi’s testimony, the
court also limted Dr. O derr’s testimony with respect to causati on.
Compl etely disregarding the court’s order, however, Dr. O derr testified,

prior to Dr. Hosobuchi, that, in the course of taking M. Ho's history and
exam nation three days after the accident, he was able to determ ne that M.
Ho's injuries were conmpatible with the accident. This was a clear violation

of the court’s ruling.

® Dr. O derr initially testified about M. Ho's first visit to him
in August 1984, which was for evaluation of a workplace injury that occurred
when M. Ho fell off the roof of a bus. Dr. Ol derr diagnosed that one of M.
Ho’'s vertebra had been conmpressed as a result of his fall. Dr. Ol derr further
testified that at the time of M. Ho's 1984 visit, he did not have any bowel
or bl adder problens. Mor eover, Dr. O derr testified that, on March 22, 1986,
he again treated M. Ho for his back injuries and at that visit, M. Ho was
not having any problenms with his bl adder. In addition, Dr. O derr testified
that, when M. Ho visited himthree days after the accident, he was able to
determ ne that M. Ho's injuries were conpatible with the accident.
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testimony, and | think some sanction along that |line may be
more appropriate.

The Court: | know there’'s just too nuch. There's
just the cunulation, | mean, everyday. This is not
somet hing that came up once during the trial, but I'm
dealing with it everyday.

(Enmphasi s added.) Furthernore, the Hos fail to suggest any
| esser sanction that woul d be nore appropriate.

Therefore, given the cunul ation of prohibited testinony
and the prejudice to Nishijima, the circuit court did not abuse
its discretion to sanction the Hos for repeatedly violating the
court’s rulings and orders by striking Dr. Hosobuchi’s entire
t esti nony.

D. The circuit court did not abuse its discretion when it
sanctioned the Hos for repeatedly violating the court’s
rulings and orders by allowing Dr. Yarbrough to testify,
despite previously barring his testimony.

The Hos argue that the court abused its discretion when
it sanctioned themby allowing Dr. Yarbrough to testify after Dr.
O derr violated the court’s order limting his testinony.
Specifically, the Hos contend that, because the court previously
barred Dr. Yarbrough fromtestifying after Nishijinma failed to
produce his opinions prior to the Novenber 20, 1997 discovery
cutoff date, allowing his testinony would unjustly reward
Ni shijim. Because the Hos violated the court’s rulings, which
resulted in themgaining two experts testifying about sexual and
bl adder dysfunction whereas N shijima had none, the court all owed
Dr. Yarbrough to testify to avoid any prejudice that would result
to Nishijima. Thus, the court did not abuse its discretion in
sanctioning the Hos by allowing Dr. Yarbrough to testify.

A trial court has the discretion to i npose sanctions on
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a party who violates a notion in limne. See Ross, 761 P.2d at
1201 (supporting the trial court’s inposition of sanctions for
repeated violations of the court’s order on a notion in |limne);
see also Zantop Int’'l Airlines, Inc. v. Eastern Airlines, 503

N. W2d 915, 922-24 (Mch. App. 1993) (affirmng the | ower court’s

assessnent of penalty, award of attorney’s fees, and dism ssal of
action due to violations of notions in |limne).

In the instant case, the court did not abuse its
di scretion when it sanctioned the Hos for violating the court’s
rulings and orders by allowing Dr. Yarbrough to testify, despite
previously barring his testinmony. In its January 27, 1998 order,
the court directed that, because Nishijima failed to produce Dr.
Yar brough’s final opinions rendered prior to the discovery cutoff
date, he would not be permitted to testify at trial. Later,
however, the court permtted Dr. Yarbrough to testify.
Significantly, this perm ssion was the court’s sancti on agai nst
the Hos after Dr. Oderr violated the court’s order limting his
testinmony on causation. Because Dr. O derr opined as to the
cause of M. Ho's injuries, in direct violation of the court’s
order, N shijima clained he was prejudi ced because, at that
poi nt, the Hos had two physicians testifying about sexual and
bl adder dysfunction and he had none, inasnuch as the court had
previously barred Dr. Yarbrough fromtestifying. Consequently,
to avoid any prejudice resulting fromthe Hos’ violations, the
court exercised its discretion by allowing Dr. Yarbrough to
testify. The Hos, noreover, fail to suggest any | esser sanction

that woul d be nore appropriate. Therefore, the circuit court did
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not abuse its discretion when it permtted Dr. Yarbrough to
testify as a sanction agai nst the Hos.

E. The circuit court did not err in denying the Hos’ motion for
directed verdict.

The Hos argue that the court erred in denying their
notion for directed verdict because the evidence uncontrovertedly
proved that the accident was a substantial factor in causing M.
Ho' s neck and back injuries. N shijim, however, contends that
the court correctly denied the Hos' notion for directed verdict,
i nasmuch as Nishijima introduced consi derabl e evidence regarding
the pre-existing etiology of M. Ho's injuries. |In denying the
Hos’ notion for directed verdict, the court explained that,
because there was sufficient evidence of a factual dispute as to
the cause of M. Ho’s injuries, the issue of causation was a
guestion of fact for the jury. Thus, inasnmuch as reasonabl e
m nds coul d have differed as to whether the accident was a
substantial factor in causing M. Ho's injuries, the court did
not err in denying the Hos' notion for directed verdict.

Hawai ‘i negligence cases reveal that a causa
connection between the negligent act and the injury nust exist.

See Mtchell v. Branch, 45 Haw. 128, 131, 363 P.2d 969, 973

(1961). “The nere co-existence of negligence and injury or the
exi stence of negligence prior to the injury is not in itself
sufficient to establish this necessary causal relationship. The
injury nust be the result of, or flow from the negligent act
before the negligent party is held liable.” 1d. at 131, 363 P.2d

at 973 (citations omtted). It is well-settled that, in order to
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establish | egal causation, a plaintiff nust prove that the
al | eged wrongdoer’s conduct was a “substantial factor” in
bri ngi ng about the harm 1d.

Mor eover, when reasonabl e persons mght differ on the
i ssue of |egal causation, e.qg., where the evidence conflicts or
i nvol ves nore than one probable cause of a plaintiff’s injury,
the question is one for the jury. See Taylor-Rice v. State, 91
Hawai i 60, 75, 979 P.2d 1086, 1101 (1999) (citation onitted);
see also Wng v. Gty and County of Honolulu, 66 Haw. 389, 398-
99, 655 P.2d 157, 164 (1983) (quoting Collins v. G eenstein, 61
Haw. 26, 41-42, 595 P.2d 275, 284 (1979)). \Were reasonable

m nds woul d not dispute the absence of causation, however, the
trial judge nust decide the issue of causation as a matter of
law. Wong, 66 Haw. at 398-99, 655 P.2d at 164.

In the instant case, the court did not err in denying
the Hos’ notion for directed verdict because there was
substanti al evidence to support the jury's verdict that
Ni shijim’s negligence was not a substantial factor in causing
M. Ho's injuries. Both parties presented evidence regarding M.
Ho's neck and back injuries. Significantly, the court
expressly ruled that the evidence adduced at trial sufficiently

rai sed a question of fact for the jury with respect to causation.

10 Expert testimony indicated that M. Ho may have injured his neck
and back in the accident. Contrary to this testimny, expert testinony also
established that: (1) M. Ho never conplained of neck pain or radiating

sympt ons and had normal range of novement while at the emergency room on
Novenmber 9, 1993; (2) M. Ho's CT scans and ot her objective indicators
reveal ed no clinical abnormalities resulting fromthe accident; and (3) there
was a curious |lack of neurol ogical synptomatol ogy i mediately followi ng the
acci dent .
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View ng the evidence in the light nost favorable to N shijing,
there was evidence of a factual dispute that raised a jury
guestion as to whether M. Ho's injuries resulted fromthe
accident. Inasrmuch as reasonable m nds could differ regarding
causation, the circuit court correctly denied the Hos’ notion for
directed verdict.

F. The circuit court did not err in denying the Hos’ motion for
JNOV and did not abuse its discretion in denying their
alternative motion for a new trial, inasmuch as the weight
of the evidence supported the jury’s verdict.

The Ho's contend that the court erred in denying their
notion for JNOV or, in the alternative, a new trial, inasnmuch as
t he wei ght of the evidence did not support the jury's verdict
that Nishijim’s negligence was not a substantial factor in
causing M. Ho's injuries. |In denying the Hos’ notion, the court
expl ai ned that, although there was no dispute that M. Ho was
injured, there was conflicting evidence as to whether the
accident was a “substantial factor” in causing his injury, and
therefore, determned that the jury shoul d deci de causati on.
Accordi ngly, because the jury' s verdict was not against the
mani f est wei ght of the evidence, the court did not err in denying
the Hos’ notion for JNOV and properly exercised its discretion in
denying their alternative notion for a new tri al

“Anotion for [JNOV] is technically a renewal of a
notion for directed verdict nmade at the close of the evidence and
cannot assert a ground that was not included in the notion for
directed verdict.” Shishido v. State, 4 Haw. App. 321, 324, 666
P.2d 608, 611 (1983) (citations omtted). A denial of a notion
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for JNOV is reviewed de novo. Aga v. Hundahl, 78 Hawai ‘i 230,
237, 891 P.2d 1022, 1029 (1995). “Verdicts based on conflicting

evidence will not be set aside where there is substanti al
evi dence to support the jury's findings.” |[d. at 237, 891 P.2d
at 1029 (citations and brackets omtted). |In deciding a notion

for JNOV, “the evidence and the inferences which may be fairly
drawn therefrom nust be considered in the light nost favorable to
t he non-noving party and either notion nay be granted only where
t here can be but one reasonabl e conclusion as to the proper
judgrment.” 1d. (citations onmtted).

Unlike a notion for JNOV, on a notion for a newtrial,
“the novant need not convince the court to rule that no
substanti al evidence supports its opponent’s case, but only that
the verdict rendered for its opponent is against the manifest
wei ght of the evidence.” |[d. (citations and brackets omtted).
“Both the granting and denial of a notion for newtrial is within
the trial court’s discretion” and will not be reversed absent a
cl ear abuse of that discretion. 1d. (citations and brackets
omtted). “[l]n the proper case [the court has] both the power
and the duty to order a newtrial either where the evidence is
insufficient to support a verdict or where a verdict is clearly
agai nst the mani fest weight of the evidence.” Petersonyv. Gty &
County of Honolulu, 53 Haw. 440, 442, 496 P.2d 4, 7 (1972)

(citations omtted).
In the instant case, the court did not err when it
deni ed the Hos' notion for JNOV and did not abuse its discretion

when it denied their alternative notion for a new trial, inasmuch
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as the mani fest weight of the evidence was not against the jury’s
verdict. The court explained that the weight to be given to the
testinmony in determ ning whet her the acci dent was a substanti al
factor in causing M. Ho's injuries was for the jury to decide.
Therefore, even assum ng that the ground asserted in the Hos’

noti on was proper, after viewing the evidence in the |ight nost
favorable to Nishijim, the court explained that it “cannot
substitute its judgnment as to how the jurors interpreted the

evi dence and how the jurors drew i nferences.” Although there was
conflicting evidence as to whether Nishijim’s negligence was a
substantial factor in causing M. Ho's injuries, a review of the
record reveal ed that there was a basis upon which reasonabl e

i nferences could be drawn, and therefore, the jury' s verdict was
not agai nst the manifest weight of the evidence. See supra note
10. Accordingly, the circuit court did not err in denying the
Hos’ notion for JNOV and did not abuse its discretion in denying
their alternative notion for a new trial.

G. The circuit court did not abuse its discretion in excluding
the testimony of Dr. Ward and in initially excluding the
testimony of Dr. Yarbrough, inasmuch as Glover requires
expert witnesses to render their final opinions by the
discovery cutoff date.

On cross-appeal, Nishijim argues that the circuit
court abused its discretion in (1) excluding Dr. Ward’s
testinmony, and (2) initially excluding the testinony of Dr.
Yar br ough, inasnmuch as the court erroneously concluded under
G over that he was required to disclose the opinions of his

experts prior to the discovery cutoff date. N shijim contends
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t hat, because he naned his experts in a tinmely manner and “it
[ cannot] be properly be (sic) inferred fromdover, that a party
nmust di sclose the final opinions of the party s expert by the

di scovery cutoff date where the adverse party did not request the

opinions[,]” he did not have a duty to disclose his experts’
opinions prior to the discovery cutoff date. N shijim further
mai ntai ns that, inasmuch as the Hos failed to request that
Ni shijim provide themw th his experts’ opinions prior to the
di scovery cutoff date, the Hos “shoul d bear the consequences of
their owm failure to conduct tinely discovery[,]” and, therefore,
the trial court abused its discretion in excluding Dr. Ward’s
testinmony and initially excluding the testinony of Dr. Yarbrough
Because G over nmandates that a w tnesses expert furnish his or
her final opinion before the discovery cutoff date, Nishijim’s
arguments are erroneous.

In Gover, the Internediate Court of Appeals

[hereinafter, “the ICA’] addressed, inter alia, whether the

circuit court erred when it issued an order striking G over’s
expert w tness, Jack P. Suyderhoud (Suyderhoud), fromthe w tness
Iist because he failed to furnish his final opinion before the
August 20, 1993 discovery cutoff date. dover, 86 Hawai ‘i at

162, 948 P.2d at 583. Concluding that the circuit court acted
within its discretion when it entered the order striking
Suyderhoud as a witness, the I CA reasoned that “fair inport of
the policies underlying the discovery cutoff date is that an
expert should have arrived at his or her final opinions by that

date. Oherwi se, the party seeking discovery of such opinions
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woul d be prevented from adequately preparing for trial”. 1d. at
164, 948 P.2d at 585. As such, the ICA held that an expert

Wi tness nust arrive at his or her final opinions by the discovery
cutoff date in order to testify regarding the opinion at trial.
Id.

In the instant case, the circuit court rul ed, pursuant
to Gover, that “[n]Jone of the[] naned w tnesses wll be
permtted to testify unless opinions were rendered and produced
prior to the discovery cutoff date. So if any wtness submtted
testinmony prior to the cutoff date, they will be permtted to
testify and limted to the opinions rendered prior to that
particular date.” Despite Nishijinma' s insistence that, because
the Hos nmade no attenpt to obtain the final opinions of Drs. Ward
and Yarbrough prior to the discovery cutoff date, dover is
di stingui shable, d over expressly holds that an expert’s fina
opi ni on shoul d be furnished before the discovery cutoff date.

Furt hernore, because the court permtted Dr. Yarbrough to testify
as a sanction against the Hos for repeatedly violating the
court’s rulings and orders, Nishijima’'s argunent is nmoot. As
such, the circuit court did not abuse its discretion in excluding
the testinony of Dr. Ward and in initially excluding the
testimony of Dr. Yarbrough.
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IV. CONCLUSION
Based on the foregoing, we vacate the circuit court’s
August 20, 1998 judgnent and remand for a new trial.

DATED: Honol ul u, Hawai <i, Decenber 30, 2003.
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