CONCURRI NG OPI NI ON OF ACCOBA, J.,
WTH WHOM RAM L, J., JAONS

We believe that in the public interest, this case

shoul d be published. See Torres v. Torres, No. 23089, 2002 W

31819669, at *36 (Hawai‘ Dec. 17, 2002) (Appendix A) (Acoba, J.,
di ssenting, joined by Raml, J.).
We nust, of necessity, decide issues of first

i mpression in reaching the disposition in this case.® Therefore,

! Section IV of this opinion provides new gui dance by stating that,
whil e the Hawai‘i Penal Code (HPC) condenses several common |aw | arceny and
related crimes into a single HPC of fense of theft, defendants shoul d
neverthel ess be provided with fair notice of the particul ar formof the theft
that is charged. However, the absence of the phrase “failed to take
reasonabl e neasures to discover and notify the owner” in an indictnent
charging a violation of Hawai ‘i Revi sed Statutes (HRS) § 708-830(3)
(appropriation of lost or nislaid property) does not anount to a failure to
all ege all of elements of that crine.

Section V clarifies for the first time that a prosecutor did not
violate his or her duties under Hawai‘i Rul es of Penal Procedure (HRPP) Rul e
16(b) (1) (vii) to provide discovery in a HRS § 708-830(3) theft case, inasnuch
as discovery of how stolen property was initially lost or mislaid, is not
material to a defense that the defendant did not know that property was | ost
or mslaid. Further, under the circunstances, (1) there was sufficient
evi dence otherwi se to establish that the defendant knewthat the property was
m slaid and (2) the defendant woul d not have gai ned any advantage from
di scovering that a witness had given fal se statenents because the inpeachnent
i mpact of disclosing the prevarication was |inited under the circunstances.

Section V also indicates that, while the prosecutor’s failure to
di scl ose a witness’s apparent false statenent did not result in prejudicial
harmto defendant, a prosecutor’s duty to disclose such falsehood is a
continuing one under HRPP Rul e 16(e)(2) (obligation for continuing discovery)
and the failure to disclose is a ground for referral to the Ofice of
Di sci plinary Counsel .

Section VI states a newrule in this jurisdiction that convening a
formal evidentiary hearing regarding juror and prosecutorial msconduct is in
t he sound discretion of the court based on the “issue . . . raised, . . . the
seriousness of the claimpresented and the adequacy of the defendant’s factua
showi ng.” See infra page 26-27 (quoting Commonweal th v. Figueroa, 661 N. E. 2d
208, 213 (Mass. 1998) (other citation omtted). |In this case, (1) the
parties’ argunments nade at a notion for newtrial, (2) the parties’
contentions in the course of a chanbers conference, and (3) affidavits in
support of and against the notion are deened adequate bases for the court’s
deci sion not to convene an evidentiary hearing.

Section VIl sets forth for the first time the standards to be
applied for Hawai‘ Rules of Professional Conduct (HRPC) Rule 3.5(e)(4)
(conmuni cations with jurors after disnmissal of the jury) and HRPC Rul e
3.5(e)(4) (i) (“freely granted” debriefings). The good cause requirenent for
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t hi s deci sion should be published.? See Zanakis-Pico v. Cutter

Dodge, Inc., No. 22987 slip op. at 1 n.1 (June 14, 2002) (Acoba,

J., concurring) (stating that cases adopting new rules of |aw
shoul d be published and listing several jurisdictions that have
adopted such rules). Above all, | believe the parties and any

i nterested persons are entitled to know the reasons and
supporting |l aw which underlie the result in this case. In ny
view, the need to make that known is rendered obligatory by new
and conpl ex issues required to be considered in reaching that
result. Hence, with all due respect, | consider the majority’s
decision to relegate this matter to a summary di sposition order

format wong.

l.
One of the principles of civility is judicial accuracy.
This fundanental civility principle may becone relevant in the
di sposition of cases or internal processing of cases. Any other
approach skews the outconme of the decision. As has been
observed, a justice who authors a nmjority opinion is sonetines
conpel l ed to author a concurrence because agreenent cannot be

reached as to publication.

(...continued)
communi cations with jurors in HRPC 3.5(e)(4)(ii) is defined and the good cause
standard applied to the facts.

2 One of these issues relates to jury comruni cations and jury
m sconduct during deliberations, a matter as to which attorneys and judges
seek guidance. | note that a topic at the Hawai‘i State Judiciary’ s Annua

Judi ci al Education Conference, Spring 2002, was “Jury Contmuni cati ons and Jury
M sconduct During Deliberations.”



In the case of the Justice or Judge who pens the mpjority
opi ni on but does not garner the votes for publication, the
Judge or Justice nmay be forced to wite a concurring opinion
to concur in the result but express disagreenent with the
deci sion of the majority not to publish.

N. K. Shi nmanpto, Justice is Blind, But Should She be Mute?, 6

Hawai ‘i B.J. 6, 7 n.12 (2002) (enphasis added). Accordingly,
i nasmuch as the majority agrees with and has adopted this
concurring opinion’s rationale in reaching the ngjority’s
conclusion, | set out the facts and | aw t hat support the
propositions the majority agrees with and has adopted. See

Parts I1-XIl infra.

1.
A
On Decenber 5, 1996, Archie Kalepa, a lifeguard for the
County of Maui (county), enlisted the aid of three fell ow
i feguard enpl oyees to assist himafter work with steering and
sailing a privately owned canoe from“D. T. Flem ng Beach” on
Maui , across the Pailolo Channel, to Mol okai. Kal epa asked
Thomas Lilly, a surfer he knew, to follow themon a water sk
with a red county lifeguard water sled (sled) in tow for “safety”
reasons and to transport all of the nen back to Maui. Kal epa
“rigged” the sled to the water ski and last saw it on the beach
connected to the water ski. Kalepa and his group left in the
canoe ahead of Lilly.
During the passage to Ml okai the canoe encountered

gale force wnds and ocean swells of ten to fifteen feet but



arrived safely. Lilly arrived on the ski about ten m nutes after
Kal epa and his group, but without the sled. Wen Kal epa asked
Lilly about the absence of the sled, Lilly said several tinmes he
“didn’t know and was “happy to be alive.”

Kal epa attenpted to |locate the sled but was
unsuccessful. Wen he returned to work three days |ater, he
called the police and filed a report, representing that the sled
had been |l eft on the beach by him he had assuned ot her
|i feguards had retrieved it, but he later discovered it was
m ssing. After calling the police departnent, Kalepa also
notifi ed Defendant-Appellant WIlfred Enriquez (Defendant), his
i mmedi at e supervi sor, about the missing sled and filed an
i ncident report of the sanme nature.

When questioned on direct exam nation about his
statenents to police, Kalepa related that he “told [the police]
that the sled was left out [on the beach] and we [did not] know
what happened to it.” However, later, on direct exam nation,

Kal epa admitted that he lied to the police because he borrowed
the sl ed without perm ssion and was “afraid for his job.” Kal epa
also admtted he had related the sanme inaccurate version of the
event to Defendant and in his testinony before the grand jury.

Wiile the sled was missing, a wind surfer nanmed Dave
Kal ama i nfornmed Kal epa that the sled was on Mdl okai. Kalepa did
not report this information to the police. However, he cl ained

he “reported it to all the [lifeguard] captains, the



supervi sors[, including Defendant, and Marian Feenstra,] the
chief [of aquatics for the county’s Departnent of Parks and
Recreation], at [their] nonthly captain neetings.”

On Decenber 5, 1997, Kal epa went to Defendant’s
residence in Paia, Maui to pick up a county jet ski which had
been stored there. According to Kal epa, when he went to
Def endant’ s garage Defendant asked himif “he [saw] anything that
| ooked famliar.” Kalepa responded, “No,” and Defendant then
said, “Look, you guys sled.” Wen Kalepa |ooked in the direction
t hat Defendant poi nted, he observed the subject sled anong ot her
sleds in the corner of Defendant’s garage. Kalepa related that
Def endant had said, “Don’t worry. | not going to say nothing to
[ Feenstra] .”

Two days after |eaving Defendant’s residence, Kal epa
“cane forward” and told Feenstra that Defendant was in possession
of the county sled. According to Kal epa, Feenstra then notified
t he poli ce.

On March 23, 1998, the Maui grand jury indicted
Def endant and his wife, Shana Enriquez, for Theft in the Second
Degree, Hawai‘ Revised Statutes (HRS) 8§ 708-831(1)(b) (1993), of

t he sl ed.

B.
On June 3, 1998, Plaintiff-Appellee State of Hawai i

(the prosecution) provided Defendant with the bul k of the



di scovery in the instant case, including nost of the police
reports.

The trial proceedings which followed, traveled a
conplicated route.

At trial, Detective Tivoli Faaunu testified that he
observed the sled at Defendant’s residence on January 8, 1998,
when he went there to recover it.

During the trial, on direct and cross-examn nati on,
Kal epa admtted he had lied to the police in his incident report,
in a tape recorded statenent to the police, and to the grand jury
about how the sled was initially lost. After his testinony,
Kal epa was rel eased, with agreenent from Defendant.

In her testinony, Feenstra revealed that a witten
report prepared by Maui county investigators contai ned a June 10,
1998 statenent by Defendant, in which he admitted to her that he
had lied to the police. 1In a bench conference, the defense
clainmed not to have received the report. |In response, the
prosecutor indicated that she was unaware of the report, but that
the report was witten by county “investigators . . . as [part
of] an internal investigation” and that both the prosecution and
def ense had know edge of the internal investigation. The court
did not expressly rule upon Defendant’s di scovery request, but
stated there was no evidence that the prosecutor had hidden the

report fromthe defense.



During further cross-exam nation, Feenstra stated that
t he prosecutor becane aware of Kalepa's lie at the sane tinme she

did, apparently in May of 1998:

Q [ CO DEFENSE COUNSEL]: You had already talked to the
police in January of 1998 and December of -- you had al ready
spoken to the police?

A Yes.

Q Wy didn't you pick up the phone and go back to
the police and say the chief conplaining witness Archie
Kal epa told you a lie?

A: Well, [the prosecutor] did know about that at the
sanme time | did, and | didn't feel that it was sonething | needed
to tell the police at that point because we were already going --
getting ready to go to trial.

Q bo'you have an i ndependent nenory of when [ Kal epa]
told you [that he drove the sled to Ml okai]?
A | know it was in My.

(Enphasi s added.)

In a July 15, 1998 chanbers conference, counsel for
bot h defendants orally noved to dism ss the charges for
prosecutorial m sconduct, based on the prosecutor’s failure to
di sclose the report and to informthe defense of Kalepa' s
di scl osure to Feenstra. The court ruled that, based on the
representations and argunments of counsel, it “[did] not believe

that there [were] enough grounds to grant the notion to dismss.”

C.
On July 15, 1998, the court al so addressed the
propriety of a subpoena duces tecumissued by the defense to

Deputy Corporation Counsel Greg Ball.® The subpoena requested

8 There is no indication in the record as to whether there was a
motion filed or an oral request nade by the parties or the county to review
the propriety of the subpoena. However, at the conference, the county
requested the court to “regulate in camera proceedi ngs in discovery [and]

(continued...)



all the reports, and any statenents, made by [Kal epa], [his co-
wor kers who assisted him or any other individual regarding the
sled allegedly stolen by [Defendant].” The court ordered that
any statenments by Kal epa, his co-workers who assisted himthe day
he | ost the sled, and Feenstra be given to the defense. The
defense did not object to the court’s ruling.
Further, on July 15, 1998, Defendant filed a Mdotion to
Recal | Kalepa or to Continue Trial (notion to recall). On
July 20, 1998, Defendant’s counsel renewed her notion for
di sm ssal based upon prosecutorial m sconduct and al so noved to
continue the trial to permt further cross-exam nation of Kal epa.
However, defense counsel confirnmed know edge of the
investigation and stated that, after discovering that the
statenent was not in the prosecutor’s possession, she made no
further efforts to obtain it. The court then denied both

noti ons.

D.
On July 16, 1998, trial continued and Steve Yeider
testified that, in Decenber 1997, he found what appeared to be “a
bi g boogi e board” on a Ml okai beach. A few days |ater he sold

the sled to Robert Seales for $200. Stafford Caparida testified

3(...continued)
. . that [the proceedings] be sealed, so that the [c]ourt could determ ne
that sone of these reports are not really needed by the defense in this case.”

8



that, in Cctober of 1997, Defendant purchased the sled from
Seal es for $650, through him

On July 21, 1998, the prosecution stipulated with both
defense counsel to the adm ssion of Kalepa s June 10, 1998
witten statenent, with the understanding it had been “provided
to the corporation counsel” by investigator Shea.

Def endant testified that Caparida nentioned that
Capari da’s nei ghbor had a sled on sale for $650. Expl aining he
did not imedi ately agree to purchase the sled because he was
unable to travel to Ml okai, Defendant asked Caparida to ship
the sled to him charge himthe freight, and if he was interested
he woul d deposit $650 into Caparida’ s account for the nei ghbor.
Accordi ng to Defendant, he exam ned the sled, contacted Capari da,
and purchased the sled, but did not know that it bel onged to the
county. Defendant denied that the conversation in his garage
took place as Kal epa reported. As related by Defendant, Kal epa
stared at the corner of his garage, Defendant asked him *“Wat,
does sonething |look famliar?” and Kal epa said, “No.” Defendant
al so denied |learning at the captains’ neeting that the sled had
been on Mol okai .

On July 27, 1998, the prosecutor represented that
Kal epa had returned from France and was on Oahu, was willing to
return to testify, and that she had infornmed defense counsel four
days prior of these matters. Both counsel indicated they did not

plan to call Kalepa as a w tness.



E

On July 27, 1998, the defense rested and, in noving for
a judgnment of acquittal, incorporated “by reference its previous
argunents made throughout . . . [the] trial, including the
predecessor notion for judgnent of acquittal and for dismssal.”
The court denied the notions.

On July 28, 1998, the court read to the jury
instruction No. 23 regarding the elenents of the offense of theft
in the second degree, which stated in relevant part as foll ows:

1. . . . [Qn or about the period of October
28, 1997 through January 8, 1998, inclusive, in the
County of Maui, State of Hawaii [Defendant] obtained
or exerted control over the property of the County of
Maui , whi ch Def endant knew had been | ost or nislaid;
and

2. Wth the intent to deprive the County of Maui of
the property, the Defendant failed to take reasonabl e
neasures to discover and notify the County of Maui; and

3. That the value of the property exceeded
t hree hundred doll ars.

(Enmphases added). Defendant did not object to the instruction.
On July 29, 1998, the jury acquitted Shana but found

Def endant guilty on the charged of fense.

[,
A
On August 7, 1998, Defendant filed a Mdtion for New
Trial and Arrest of Judgnent (notion for newtrial) pursuant to

Hawai ‘i Rul es of Penal Procedure (HRPP) Rules 33 (1977)* and 34

4 HRPP Rul e 33 governing new trials provides in relevant part that
“[t]he court on notion of a defendant nay grant a new trial to him[or her] if
required in the interest of justice.” (Enphasis added.)

(continued. ..)
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(1977),° and suppl enented it on Septenber 28 1998. The grounds
all eged were (1) that the indictnent failed to allege an offense
and (2) that a newy discovered tape-recorded statenent Kal epa
made to investigator Shea had not been disclosed to him?® (3) the
prosecutor conm tted m sconduct, (4) one of the jurors, who was
unnanmed in the notion, changed his m nd about the verdict, and
(5) Suzanne Henry, another juror, had engaged in m sconduct.

On Septenber 29, 1998, the prosecution filed a
transcript of Kalepa s taped statenment with the court.

At a Septenber 30, 1998 hearing, the court denied
Def endant’ s notion with respect to the allegation of a defective
i ndi ctment and of prosecutorial msconduct for failing to

di scl ose Kal epa’s taped statenent.

B.
On August 14, 1998, Defendant filed a Motion for Leave
to Cormunicate with Jurors (notion to comrunicate with jurors),
pursuant to Hawai ‘i Rul es of Professional Conduct (HRPC)

Rule 3.5(e)(4)(i) (1996)," on the ground that the jury’ s two-day

4(...continued)
5 HRPP Rul e 34 pertaining to arresting a judgnent states in relevant part that “the
court on notion of a defendant shall arrest judgment if the charge does not allege an offense[.]”

(Enphasi s added.)

6 Kal epa apparently provided both a witten and taped statenent to
i nvestigator Shea. This motion is the first nention of the taped statenent.
Al'l previous references to a statenent by Kalepa in the facts concern Kal epa’s
June 10, 1998 witten statenent.

7 For the text of HRPC Rule 3.5(e)(4)(i) and (ii), see infra page
28.
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del i berations were “protracted and heated.” At an August 19,
1998 hearing, the court denied Defendant’s notion.

On August 25, 1998, Defendant filed a Mdtion for Leave
to Conduct In-Court Exam nation of Discharged Juror (notion to
exam ne juror), pursuant to HRPC Rule 3.5(e)(4)(ii), alleging
that juror Henry repeatedly violated the court’s order not to
di scuss the case with anyone or to investigate the case. In an
August 25, 1998 affidavit, JoJo Apo, a county |ifeguard, reported
that in July 1998, Henry “told [them] who was testifying and what
[the witnesses] were saying.” Apo related that Henry asked her
whet her there was “bad bl ood” between Kal epa and Def endant, Apo
confirmed there was, and Henry responded, “I knew there was
something mssing fromthe trial.”

At an August 28, 1998 hearing on the notion to exani ne
juror, the court ruled that Defendant failed to “established
sufficient cause for the in-court questioning of the juror.” On
August 31, 1998, Defendant noved for reconsideration of the
court’s oral denial of the notion to exam ne juror. The court

deni ed the notion for reconsideration on Septenber 2, 1998.

C.
On Septenber 4, 1998, Defendant filed with the court,
and served upon Deputy Corporation Counsel Ball, a subpoena duces

t ecum r equesti ng

12



[a c]opy of that certain bound booklet[8] prepared by
[investigator Shea] relating to the [county sled] allegedly
| ost/stolen on or about Decenber 1996, including all tapes,
notes, and other materials relating to said booklet.

On Septenber 14, 1998, the county filed a notion to quash this
subpoena.

At the Septenber 25, 1998 hearing on the notion to
guash, Defendant’s counsel also requested “an in canera revi ew
of the entire investigative file and the “seal[ing of the] entire
record for neaningful appellate review.” The court granted the
notion to quash, stating in relevant part that good cause did not

exist to grant it.

D
On Cctober 2, 1998, the court entered its judgment,
adj udgi ng Def endant guilty of theft in the second degree and

sentenci ng Defendant to five years’ probation.?®

V.
On appeal, Defendant argues that the court erred in
denying his notions to arrest the judgnent and to dismiss the
i ndi ct ment because: (1) the indictnent failed to allege all of
the essential elenents of the offense charged; (2) jury

i nstruction No. 23, regarding the elenments of theft,

8 The term “booklet” is not nore precisely defined but in the
context of the record, appears to refer to the report prepared by investigator
Shea.

o Certain conditions and special terns were made a part of the
probati on sentence.

13



constructively anended the indictnment; and (3) the indictnent
shoul d have been dism ssed with prejudice due to prosecutorial

m sconduct. Additionally, Defendant asserts that the court erred
when it: (1) refused to grant an evidentiary hearing on the
notion; (2) denied his notion to exam ne juror Henry; (3)
rejected his request to communicate with jurors; (4) quashed his
subpoena duces tecum seeki ng the bookl et prepared by the county’s
private investigator; and (5) denied a new trial based on

cunmul ative effect of the alleged errors. H's points are

considered in seriatim

V.
A
A chal l enge all eging a defective indictnent brought
after trial is subject to the liberal rule of construction

adopted in State v. Mtta, 66 Haw. 89, 91, 657 P.2d 1019, 1020

(1983). Under this rule, a conviction wll not be reversed
unl ess the defendant can show that he or she was substantially
prejudiced, as in the case where, for exanple, “‘the indictnment
cannot within reason be construed to charge a crine.”” |d.

(quoting U.S. v. Hart, 640 F.2d 856, 857-58 (6th Cr.), cert.

denied, 451 U S. 992, 101 S.C. 2334 (1981); citing U.S. v.
Previte, 648 F.2d 73, 80 (1st Cr. 1981)). Thus, in the absence
of substantial prejudice, “*we nust liberally construe the

indictment in favor of validity[.]’” [d. at 93-94, 657 P.2d at

14



1021-22 (internal citations omtted) (quoting U.S. v. Thonpson,

356 F.2d 216, 226 (2d Cir.), cert. denied, 384 U S 0964, 86 S.C

1591 (1965)). Because Defendant did not chall enge the indictnment

until after trial, the rule of |iberal construction applies.

B
Def endant was indicted for violating HRS § 708-
831(1)(b), which states that “[a] person conmits the offense of
theft in the second degree if the person conmts theft:
(b) of property or services the value of which exceeds $300.”
The term “theft” as used in HRS 88 708-830.5 to -833 (1993) is a
termof art that enconpasses various fornms of common | aw property

crimes. Thus,

[HRS] 8§ 708-830 provides that a person commits theft
if the person engages in any of the nodes of conduct
specified therein, and [HRS] 8§ 708-831 through 833
divide theft into three degrees[!°] differentiated by

t he nmode of the conduct involved and the object of the
theft.

Commentary on HRS 88 708-830 to -833. In adopting this statutory

f ramewor k,
[t]he [Hawai‘i Penal Code (HPC)] follows the Mdel
Penal Code[!!] and other recent revisions in
10 There are currently four degrees of theft, which are denoted in HRS 8§ 708-830.5

(1993) (first degree), -831 (Supp. 1999) (second degree), -832 (1993) (third degree), and -833
(1993) (fourth degree).

1 The Mbdel Penal Code (MPC) designates eight forns of theft and
al l ows proof of any form of the of fense “notw thstandi ng the specification of
a different manner” in the charging instrunent. MPC § 233.1(1). However,
this allowance is subject to a fair notice requirement for protection of the
def endant. See MPC 88 223.1 - 223.9 (1980). MPC § 223.1(1) states that

[a]ln accusation of theft may be supported by evidence that

it was conmitted in any manner that would be theft under

this Article, notw thstanding the specification of a
(continued...)
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consolidating under a single offense the traditionally
di stinct common-law crimes of |arceny, enbezzl enent,
obtaining by fal se pretenses, obtaining by trick or
devi ce, fraudul ent conversion, cheating, extortion,
and bl ackmai |

Id. Accordingly, the HPC enunerates eight categories of
prohi bited conduct, all of which fall under the unbrella offense
of “theft.”

The fact, however, that the penal code intended to
“consolidat[e] under a single offense [certain] traditionally
di stinct conmmon | aw crines,” Commentary on HRS 88 708-830 through
-833, does not dispense with the requirenment that an indictnent
“give defendants fair notice of the charges against them” State
v. Apao, 59 Haw. 625, 636, 586 P.2d 250, 258 (1978), nobtion to

anend deni ed by 66 Haw. 682, 693 P.2d 405 (1984); see also State

v. Schroeder, 76 Hawai‘i 517, 523, 880 P.2d 192, 198 (1994).

While this requirenent is diluted somewhat under the post-

conviction liberal construction rule “*in favor of validity of
t he chargi ng docunent, Mdtta, 66 Haw. at 93-94, 657 P.2d at 1021-
22 (quoting Thonpson, 356 F.2d at 226), fair notice of the charge
must still be inparted to the accused, applying a reasonabl e

construction to the charging | anguage enpl oyed. See State v.

Motta, 66 Haw. 254, 264, 659 P.2d 745, 752 (1983).

11, .. continued)
different manner in the indictnent or information, subject
only to the power of the Court to ensure fair trial by
granting a continuance or other appropriate relief where the
conduct of the defense would be prejudiced by lack of fair
notice or by surprise.

(Enphases added.) The drafters of the MPC consolidated the theft offenses
because of problems with defining the offenses and “to avoid procedura
problens.” Comentary to MPC § 223.1, at 130-33
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with theft

C.
Def endant was charged under Count 4 of the indictnent

in the second degree as foll ows:

That during or about the period of Cctober 28, 1997,
t hrough January 8, 1998, inclusive, in the County of Maui,
State of Hawaii, [Defendant], did obtain or exert
unaut hori zed control over the property of the County of
Maui, Departnment of Parks and Recreation, Water Safety
Di vision, and/or did obtain or exert control over the
property of the County of Maui, Department of Parks and
Recreation, Water Safety Division[,] which the person knows
to have been lost or mislaid, to wit, a rescue sled, the
val ue of which exceeded Three Hundred Dol lars ($300.00),
with the intent to deprive the owner of the property,
thereby committing the offense of Theft in the Second Degree
in Violation of Section 708-831(1)(b) of the [HRS]

(Enmphases added.)

essenti al

He contends that the indictnment failed to allege the

el enents of theft under HRS § 708-830(1)* and (3)?*® by

omtting the phrase “with intent to deprive,” with respect to the

f orner,

and the phrase “the person fails to take reasonabl e

measures to discover and notify the owner,” with respect to the

12

13

property:

HRS § 708-830(1) reads:

A person commits theft if the person does any of the

fol | owi ng:

(1) bt ai ns or exerts unauthorized control over
property. A person obtains, or exerts contro
over, the property of another with intent to
deprive the other of the property.

Under HRS & 708-830(3), a person conmits theft by appropriation of

(3) Appropriation of property. A person obtains, or
exerts control over, the property of another
whi ch the person knows to have been | ost or
m slaid, or to have been delivered under a
m stake as to the nature or anmpunt of the
property, the identity of the recipient, or
other facts, and, with the intent to deprive the
owner of the property, the person fails to take
reasonabl e neasures to di scover and notify the
owner .

(Enphases added.)
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latter. The indictnment did allege alternative forns of theft,
one, by way of obtaining or exerting unauthorized control over
property, as defined in HRS § 708-830(1), and the other by
appropriation of property, as defined in HRS § 708-830(3).
However, in instruction No. 23, the court instructed the jury
only on the type of theft set forth in HRS § 708-830(3) and,
thus, | confine ny discussion to that provision.' See supra
note 13.

By alleging in Count 4 that Defendant “did obtain or
exert unaut hori zed control over the property” of the county,
whi ch he “knows to have been lost or mslaid . . . with the
intent to deprive the owner of the property,” the indictnent set
forth the node of theft described as “appropriation of property”
in HRS § 708-830(3) in near identical terns.* The failure to
t ake reasonabl e nmeasures “to di scover and notify the owner” of

the property descri bes an attendant circunstance, which nust be

14 In his reply brief, Defendant argues that phrasing the alternative
theories of liability in the disjunctive was inadequate notice of the offense
charged. The indictnent here, however, was phrased in both the conjunctive
and di sjuncti ve.

15 The conmentary acconpanyi ng HRS 88 708-830 through -833 describes the offense of
appropriation of property as follows:

[HRS 8] 708-830(4)[*] covers property over which the actor has
gained control[.] . . . The actor nust know the property to be
lost, mslaid, or mistakenly delivered. . . . The requisite state
of mind, intent, requires that the failure to take neasures to
restore the property be intentional, so that a negligent or even
reckless failure in this regard woul d not suffice to establish
liability. . . . The actor may at the tinme of finding, intend to
restore the property to its owner, subsequently decide not to,
continue to exert control over the property, and thus be guilty of
theft.

*The commentary references to subsections (3) and (4) of HRS § 708-830 concerni ng,

respectively, “appropriation of property” and “obtaining services by deception” are in reverse
order in the statutory text.
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proven, and, thus, constitutes an elenment of this node of theft
as to which the court was required to instruct. Admttedly, the
words “failed to take reasonabl e neasures to di scover and notify
the owner,” set forth in HRS § 708-830(3), were omtted fromthe
i ndi ct nent .

However, the indictnment unm stakably apprised Defendant
of the particular node of theft charged. First, the indictnment
al | eged that Defendant knew that the subject property was “I| ost
or mslaid,” which is generic only to appropriation of property
as defined in HRS 8§ 708-830(3). Second, the indictnment accused
Def endant of exerting unauthorized control over such property,
coincident with the requisite intent to deprive.'® | conclude
that this construction of the indictnent is well within the
bounds of reason, and the indictnment, so construed, charged
Def endant with the offense for which he was convicted. See

Mtta, 66 Haw. at 94, 657 P.2d at 1022. '

D.
Def endant al so urges that the judgnment should be

arrested because “[j]Jury [i]nstruction No. 23! ., . . added an

16 State v. Borochov, 86 Hawai‘i 183, 948 P.2d 604 (App. 1997), does
not support Defendant’s position, as he contends, because there the
I nternedi ate Court of Appeals concluded the charge was so defective as to defy
a reasonabl e supporting construction. See id. at 193, 948 P.2d at 614.

e The prosecution admits the indictnent was “inartfully drafted.”
18 For the relevant text of Jury Instruction No. 23, see supra page

10.
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el ement not contained in the indictment in violation of the
federal and state grand jury clauses.” Defendant does not
identify what words were added. |f Defendant neans to chall enge
the addition of the words “take reasonabl e neasures to discover
and notify the owner” to Instruction No. 23, the indictnment, as
reasonably construed, charged appropriation of property as
defined under HRS § 708-830(3). See supra. Accordingly, there
was no “alter[ation]” of the indictnment through “instruction No.
23" as contended by Defendant. The court was obligated to
instruct as to the el enent of discovery and notification under
HRS § 708-830(3), and it did so. Therefore, the court did not
err in denying Defendant’s notion to arrest the judgnent nade

under HRPP Rul e 34.

VI .
As to Defendant’s point that the indictnent should be
di sm ssed because of prosecutorial msconduct, it appears that
his argunents all relate to potential “inpeachnent material” the
prosecution “had obtai ned around May 1998 -- two nonths before
trial that [its] star wtness[, Kalepa,] had admtted lying to
the Maui police[,] . . . grand jury[,] and others about how the

county water sled had been purportedly stolen.”
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A
A prosecutor violates HRPP Rule 16(b)(1)(vii) if the
prosecut or possesses or controls information that tends to negate
the guilt of the defendant or to reduce the defendant’s
puni shnment, but fails to provide that information to the

defense.® See State v. Mriwaki, 71 Haw. 347, 355, 791 P.2d

392, 396, 2° reconsi deration denied, 71 Haw. 665, 833 P.2d 900

(1990). HRPP Rule 16(e)(2) (1993) mandates that these duties are

conti nui ng. 2!

19 HRPP Rule 16(b)(1)(vii) states that the prosecutor nust

di sclose to the defendant or the defendant’s attorney the
following material and information within the prosecutor’s
possession or control: . . . any material or information which
tends to negate the guilt of the defendant as to the offense
charged or would tend to reduce the defendant’s puni shnent

t her ef or.

(Enphasi s added.)

20 The prosecution is also under a duty to disclose discoverable
information, as specifically designated by the defense, that is possessed by
ot her government agencies. See HRPP Rule 16(b)(2). HRPP Rule 16(b)(2) reads

(2) Disclosure of Matters Not Wthin Prosecution’s
Possession. Upon witten request of defense counsel and
specific designation by defense counsel of naterial or
i nformation which would be discoverable if in the possession
or control of the prosecutor and which is in the possession
or control of other governmental personnel, the prosecutor
shall use diligent good faith efforts to cause such materi al
or information to be made avail able to defense counsel; and
if the prosecutor’s efforts are unsuccessful, the court

shal |l issue suitable subpoenas or orders to cause such
material or information to be nmade avail able to defense
counsel

(Enmphases added.)

| note that Defendant does not claima violation of HRPP Rul e
16(b)(2).

21 HRPP Rul e 16(e)(2) provides as fol |l ows:
(2) Continuing Duty to D sclose. I f subsequent to

conpliance with these rules or orders entered pursuant to
(continued...)
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Apart fromthe HRPP Rule 16 analysis, this court also
held in Mriwaki, that suppression of evidence favorable to the
accused is a violation of the defendant’s “right to a fair trial
guaranteed by the fifth and fourteenth amendnents of the United
States Constitution and article 1, section 5 of the Hawai‘ State
Constitution.” 71 Haw. at 356, 791 P.2d at 397 (citing Brady v.
Maryl and, 373 U. S. 83, 87, 83 S.Ct. 1194, 1196 (1963)).

Vi ol ations of a defendant’s due process rights occur when the

evi dence suppressed is material either to guilt or to punishnent
and “[e]vidence is material ‘only if there is a reasonabl e
probability that, had the evidence been disclosed to the defense,

the result of the proceedi ng woul d have been different.

Id. (quoting United States v. Bagley, 473 U S. 667, 676, 105

S.Ct. 3375, 3380 (1985)).

B.
1.
I n applying the foregoing prosecutorial obligation, |
note that there are two separate discovery matters at issue:
(1) the report by investigator Shea reflecting Kalepa's June 10,

1998 witten adm ssion of his lies and (2) the prosecutor’s

24(...continued)
these rules, a party discovers additional naterial or
i nformati on which woul d have been subject to disclosure
pursuant to this Rule 16, he [or she] shall pronptly notify
the other party or his [or her] counsel of the existence of
such additional material or information, and if the
additional material or information is discovered during
trial, the court shall also be notified.
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apparent know edge that Kal epa had admitted to the lies in My of
1998 to Feenstra and others.?* |n either instance, it cannot be
said that HRPP Rule 16(b)(1)(vii) was violated. First, the
prosecuti on was apparently not aware of the existence of the Shea
report, nor did it have control over the report and, therefore,
was not required to provide the defense with the report pursuant
to HRPP Rule 16(b) (1) (vii).

Second, discovery of Kalepa's msrepresentation of how
the sled was | ost would not “tend[] to negate the guilt of
[ Defendant] as to the offense charged or . . . tend to reduce
[ Def endant’ s] puni shnent therefor.” HRPP Rule 16(b)(1)(vii).

Def endant was charged with controlling property which he knew was
| ost or mslaid. How the property was initially |ost would not
be material to his defense that he did not know the sled was | ost
or mslaid by the county.

As related previously, Detective Faaunu testified that
he recovered the sled at Defendant’s residence. Defendant
himsel f admitted to having purchased the sled. The prosecution
subm tted substantial evidence, not chall enged on appeal, aside
from Kal epa’s testinmony, fromwhich the jury could infer
Def endant was aware the sled belonged to the county. Therefore,
the subject information was not “material” to Defendant’s defense

that he did not knowingly conmmt theft, because it did not “tend

22 The prosecution did not deny at trial, nor on appeal, that the
trial prosecutor was aware as early as May of 1998, prior to trial, that
Kal epa admtted to lying. However, the prosecutor maintained that she was
unawar e of the existence of the report until trial started.

23



to negate” his guilt or reduce his punishnent. See Miriwaki, 71

Haw. at 355-56, 791 P.2d at 396-97.

2.

Since Kal epa’s admi ssion was not “material either to
guilt or punishrment” for the of fense charged, there was no
“reasonabl e probability that, had the evidence been disclosed to
t he defense, the result of the proceedi ng woul d have been
different.” 1d. at 356, 791 P.2d at 397. Consequently, there
was no suppression of evidence violative of Defendant’s due
process right to a fair trial. See id.

As to a pretrial notion to dismss indictnent, it is
established in this jurisdiction that the prosecutor is required
to present to the grand jury evidence favorable to defense only

where such evidence is “clearly exculpatory.” State v. Adans, 64

Haw. 568, 571, 645 P.2d 308, 310-11 (1982). Testinony of the
manner in which the sled was | ost would not, as evident fromthe
di scussion, supra, ampunt to evidence “clearly excul patory” of

t he charge agai nst Def endant.

Mor eover, Defendant woul d not have gai ned any benefit
by focusing on Kalepa' s adnm ssion that he lied to the police, the
grand jury, and others, because Kal epa admtted to having done so
on direct exam nation and defense counsel re-enphasized this
adm ssion in their cross-exam nation. Thus, the inpeaching

i npact of such information woul d have been | argely blunted even
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i f defense counsel had the information before trial. |ndeed, the
def ense was given the opportunity to recall Kalepa to testify at
trial, at which point defense counsel could have “focused” on

such lies, but it declined to do so.

C

Wil e for purposes of Rule 16(b)(1)(vii), disclosure of
Kal epa’ s apparent fal se statenent would not ultinmately reflect
upon Defendant’s crimnal liability or punishment, | believe it
obvi ous that, upon learning of Kalepa's prevarication in My
1998, two nonths before trial, the prosecution was under an
obligation to disclose to the defense the fact of Kalepa's
fal sehood and of his repetition of it to the grand jury and the
police, as reflected in the grand jury transcript and the police
report2® produced by the prosecution.?*

The failure to do so was a patent violation of the rule
of continuing discovery, HRPP Rule 16(e)(2), and is grounds for
referral by the court and defense counsel to disciplinary counse

for investigation. State v. Dowsett, 10 Haw. App. 491, 499-500,

878 P.2d 739, 744 (App. 1994) (“[We hold that contenpt and

2 | note that police reports were provided to the defense by the
prosecution pursuant to HRPP Rule 16(b) (i), which requires disclosure of,
inter alia, “any relevant witten or recorded statenents, provided that
statenments recorded by the prosecutor shall not be subject to disclosure.”

24 | express no opinion as to whether the prosecutor should have
informed the police, assuming it had not, of Kalepa s fa sehood to them and/ or
conmenced a crimnal prosecution against Kalepa for lying to the grand jury,
as the defense suggests. The violation of any law as to the forner falls
within the primary jurisdiction of the attorney general as the chief |aw
enforcement officer of the state, and the latter is one conmitted to the
prosecution’s discretion.
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referral for professional disciplinary action are available to
the court as sanctions agai nst counsel under HRPP Rul e
16(e)(9)(ii) for willfully violating discovery rules and

orders.”), overruled on other grounds by State v. Rogan, 91

Hawai ‘i 405, 423 n. 10, 984 P.2d 1231, 1249 n.10 (1999). To a
certain extent, the failure to disclose msled the defense and,
as the defense argues, inpinged upon its preparation for trial,

al t hough not ultimately prejudicial to Defendant. But by the end
of trial, as indicated supra, defense counsel had decided not to
further pursue this line of inquiry although given the

opportunity to do so.

VI,

As to Defendant’s first point regarding his notion for
a newtrial, |I would conclude the court did not abuse its
di scretion in refusing the request for an evidentiary hearing on
his prosecutorial and juror m sconduct contentions. “[Unless
otherwi se required by statute, a rule of practice or a rule of
evi dence, whether to conduct an evidentiary hearing generally is
a matter that rests within the sound discretion of the trial

court.” State v. Nguyen, 756 A. 2d 833, 841 (Conn. 2000). In

maki ng his or her decision, the judge “nust consider whether a
substantial issue necessitating a hearing has been rai sed,
| ooking to the seriousness of the claimpresented and the

adequacy of the defendant’s factual showing.” Conmonwealth v.
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Fi gueroa, 661 N E. 2d 65, 70 (Mass. 1998) (citing Conmonweal th v.

Trung Chi Troung, 615 N. E.2d 208, 213 (Mass. App.), review denied

by 621 N E 2d 380 (Mass. 1993)). In doing so, a trial court nust

conduct a prelimnary inquiry, on the record. See Nguyen, 756

A. 2d at 840-41.

Here the court heard the assertions of the parties at
the hearing on the notion for newtrial and at a chanbers
conference on the notion to dismss for prosecutorial m sconduct,
and consi dered supporting affidavits in the parties’ noving and
opposi tion pleadings. Thus, the court conducted a proper
prelimnary inquiry of counsel and had obtained information on
Def endant’ s request w thout the necessity of a formal evidentiary
hearing. See id. at 841-43. Further, the court’s denial of an
evidentiary hearing was not an abuse of discretion because, under
the | aw applicable to prosecutorial m sconduct supra, and juror

m sconduct infra, Defendant suffered no prejudice.

VIIT.

Def endant assigns error to the court’s denials of his

requests to communicate with jurors post-trial. First, he
contends that “the . . . court abused its discretion by refusing
to allow post-verdict interviews with . . . discharged

jurors[.]”%® (Capitalization omtted.) Second, he argues that

2 As stated supra, Defendant had requested | eave to conmunicate with
jurors out-of-court because “a reliable source” informed himthat the jury's
two-day deliberations were “protracted and heated.”

(conti nued...)
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the court simlarly erred in refusing to allow for in-court
exam nation of discharged jurors.?® A court’s rulings relating
to post-trial juror interviews or exaninations are reviewed for

an abuse of discretion. Cf. State v. Furutani, 76 Hawai‘i 172,

179, 873 P.2d 51, 58 (1994) (citations omtted) (applying abuse
of discretion standard to a ruling on a notion for new trial

based on juror m sconduct).

| X.
A
The court’s denial of Defendant’s notion for | eave to

conduct out-of-court conmunications with jurors based on the

supposedly “protracted and heated deliberations,” was within its

discretion. HRPC Rule 3.5(e)(4), which governs a | awer’s

freedomto contact jurors post-trial, reads, in part:

(4) [Alfter dismissal of the jury in a case with which the
| awyer is connected, [the |awer shall not] conmmunicate with
a juror regarding the trial except that:

(i) upon | eave of the court, which | eave shall be
freely granted, a |l awer nmay ask questions of, or respond to
guestions from jurors about the trial, provided that the
| awyer does so in a manner that is not cal culated to harass
or enbarrass any juror and does not seek to influence the
juror’s actions in future jury service in any particul ar
case; and

(ii) upon |l eave of the court for good cause shown, a
awer who believes there are grounds for legal challenge to
a verdict may conduct an in-court exanination of jurors or
former jurors to determ ne whether the verdict is subject to

chal | enge.

25(...continued)
26 As nentioned supra, Defendant had noved for |eave to conduct an

i n-court exam nation of the jurors based on Apo’s affidavit that a juror had
di scussed the case with the public in the course of trial
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(Enphases added.)

Def endant argues that, as stated in HRPC 3.5(e)(4)(i),
| eave to conmunicate with the jury “shall be freely granted.”
The objective of HRPC 3.5(e)(4) (i), however, was to provide an

opportunity for beneficial educational exchanges anong jurors and

lawers and it is for that purpose that counsel’s contact with
jurors should be “freely granted.” HRPC Rule 3.5(e)(4)(i)
“recogni z[ ed] that respectful post-charge debriefing of a jury is
beneficial to both |lawer and jurors” and, thus, “where the

pur pose of the requested interviewis to educate the | awer and
the jury, the value of respectful debriefing is such that |eave
for respectful post-trial debriefing should be freely granted.”
Commentary to HRPC 3. 5.

Hence, HRPC Rule 3.5 allows for “legitimate coll ateral
benefits -- to attorneys, judges, and jurors alike -- that accrue
frompost-trial jury ‘debriefings’” subject to the condition that
such debriefings nmust not occur ex parte or otherw se violate the
HRPC. Furutani, 76 Hawai‘i at 177 n.8, 873 P.2d at 56 n. 8.

Rule 3.5(4)(e)(i) does not contenplate that perm ssion will be
freely granted to attorneys to speak with jurors where the
obj ective of the comrunications is to seek grounds for attacking

a verdict.
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B

As opposed to subsection (4)(e)(i), under which the
trial judge is instructed to “freely grant” comruni cations wth
jurors, subsection (4)(e)(ii) mandates that a “good cause”
determ nation be nmade by the trial judge before permtting such
contact. The purpose of subsection (e) is to protect the “public
policy interests in” the “inviolabl[eness]” of jury deliberations
and “the privacy of jurors.” Comentary to HRPC 3.5. Whereas
Def endant sought to communicate with the jurors out-of-court for
t he purpose of challenging the verdict and not for educational
pur poses, | believe HRPC Rule 3.5(e)(4)(ii), requiring good
cause, was applicable. The relevant comentary to this section
of the rule explains that

to avoid juror harassment . . . an attorney seeking to
chal l enge a verdict due to jury irregularity rmust (i) show
good cause for a belief that grounds for a challenge exist,
(ii) obtain leave of the court to question a juror or jurors
and, if the notion to examne the jury is granted,

(iii) conduct the exanmination in court and under conditions
set by the judge.

Commentary to HRPC Rule 3.5(e)(4)(ii).? “Subdivision (e)(4)(ii)

2 Simlarly, the ABA Standards for Crinminal Justice Prosecution
Functi on and Defense Function (3d ed. 1996) [hereinafter “ABA Standards”]
Standard 4-7.3 (c), governing relations with the jury, states that

[a]fter discharge of the jury fromfurther consideration of
a case, defense counsel should not intentionally nake
comments to or ask questions of a juror for the purpose of
harassing or enbarrassing the juror[.] . . . |If defense
counsel believes that the verdict may be subject to |egal
chal l enge, he or she may properly, if no statute or rule
prohi bits such course, communicate with jurors to deternine
whet her such chall enge nay be avail abl e.

(Enmphasi s added). This ruleis “vital to the proper functioning of the jury

system [ because it ensures] that jurors [will] not be influenced in their

deli berations by fears that they subsequently will be harassed by | awers or

others who wish to learn what transpired in the jury room” Comrentary to ABA
(continued...)
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is designed to enforce the policies of holding jury thought
processes inviolable and protecting the privacy of jurors.”

Commentary to HRPC 3.5; see also Rapp v. Disciplinary Bd. of

Hawai ‘i _Suprene Court, 916 F. Supp. 1525, 1536 (D. Hawai‘i 1996)

(concluding that “the public policy holding jury deliberations
and verdicts inviolable and the aimof protecting the privacy of
the jurors are two conpelling interests” to consider in deciding
requests to interview discharged jurors). Hence, juror
comuni cation for the purpose of challenging the verdict may only
be conducted in court, and then only upon | eave granted for “good
cause” to believe “juror irregularities” took place.

There is no definition of “good cause” in HRPC
Rule 3.5. However, *“good cause” can be defined generally as

““a substantial reason[.]’” Mller v. Tanaka, 80 Hawai‘ 358,

363, 910 P.2d 129, 134 (App. 1995) (quoting Black’'s Law

Dictionary 692 (6th ed. 1990), cert. denied, 80 Hawai‘ 357, 910

P.2d 128 (1996), other grounds superceded by statute as stated in

Gay v. Administrative Dir. of the Court, 84 Hawai ‘i 138, 143

n.8, 931 P.2d 580, 585 n.8 (1997). Wat constitutes “good cause”
“‘ depends upon the circunstances of the individual case, and a

finding of its existence lies largely in the discretion of the

27(...conti nued)
Standard 4-7.3, at 218. Thus, “[g]enerally, once the jury is discharged, a
| awyer who believes a verdict may be subject to challenge due to juror
m sconduct or extraneous influence may comrunicate with jurors to determ ne
whet her cause exists, if no statute or rule prohibits the action.” J.
Pitulla, Gound Rules for Post-trial Contact Wth Jurors, 78 ABA J. 102, 102
(1992) (enphasis added).
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officer or court to which the decision is commtted.’” |1d. at

363-64, 910 P.2d at 134-35 (quoting Black’s Law Dictionary at

692) (brackets omtted).
This court has held that any juror m sconduct will be
regarded as “‘harm ess and disregarded if it does not affect the

substantial rights of the defendant. Furutani, 76 Hawai‘ at

180, 873 P.2d at 59 (quoting State v. Anorin, 58 Haw. 623, 630,

574 P.2d 895, 900 (1978)). Thus, in a challenge to jury
verdi cts, good cause exists when there is “substantial reason” to
believe juror irregularity substantially prejudiced the rights of

a def endant .

X.
A
““[I'ln allowing attorneys . . . to question jurors for
good cause, the rule provides a renedy for those extraordinary
situations where an injustice mght otherwise result.’”” Rapp,

916 F. Supp. at 1536 (quoting State v. Loftin, 670 A 2d 557, 574,

(N.J. Super. C. App. Dv.), cert. denied, 675 A 2d 1123 (N. J.)).

Here, the basis of Defendant’s notion was that the “trial took an
i nordi nate amount of tine (five weeks),[?®] which produced a
protracted and heated two-day jury deliberation.” These reasons

do not anount to the good cause.

28 The trial before the jury was for a shorter period of tine. Numerous hearings and

chanbers conferences on the various interimrequests and notions contributed to the | engthening
of the trial.
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Defendant fails to specifically relate how two days of
del i beration, even though “heated,” rendered the jury’'s verdict

i mproper or subject to challenge. Cf. Loftin, 670 A 2d at 573

(the trial court did not err in denying the defendant’s notion
for either a newtrial or an order to conduct post-trial
interviews because “even if the jurors guessed that the defendant
was represented by a public defender, such conjecture does not
have a nmani fest capacity to prejudice the jury”). Accordingly,
Def endant failed to show that a substantial reason existed to

bel i eve he suffered substantial prejudice.

B
Simlarly, | discern no error in the court’s denial of
Def endant’ s notion for |eave to conduct an in-court exam nation
of discharged jurors based on Apo’'s affidavit. A defendant has

the burden of “making a prinma facie showing” that the juror’s

m sconduct “substantially prejudice[d his or her] right to a fair

trial by an inpartial jury.” Furutani, 76 Hawai‘i at 181, 873

P.2d at 60. In such an instance, the trial court nust
initial[ly] . . . determ ne whether the nature of the
[ m sconduct] rises to the |evel of being substantially
prejudicial . . . [a]nd whether it does rise to the |evel of
substantial prejudice is ordinarily a question conmtted to
the trial court’s decision. If it does not rise to such a
| evel, the trial court is under no duty to interrogate the
jury.

Id. at 180, 873 P.2d at 59.
Wil e Henry’'s conversations with Apo and ot hers

constituted m sconduct, it cannot be said the court abused its
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di scretion in determning that Defendant’s right to a fair and
impartial jury had not been substantially prejudiced for three
reasons. First, as the court pointed out, the information that
“bad bl ood” existed between Kal epa and Def endant was not novel

i nformati on because “Kal epa testified against . . . Defendant
[and] admitted in no uncertain terns that he lied.” 1In this
respect, the matters discussed in public were already before the
jury in the formof either testinony by the witnesses or evidence

submtted at trial. See Ondoff v. Wlson, 760 A.2d 1, 4 (Pa.

Super. Ct. 2000) (affirmng the trial court’s denial of the
plaintiff’s request for an evidentiary hearing because the
i nformati on obtained by the juror through his personal
i nvestigation of the accident site was not prejudicial to the
def endant as “the extraneous information was not new [and, thus,]
this [was] not a clear case of juror m sconduct”).

Second, it was never alleged or established that juror
Henry communi cated Apo’s remarks to the other jurors. See State
v. Jackson, 81 Hawai‘i 39, 50, 912 P.2d 71, 82 (1996) (the tria
court did not abuse its discretion in refusing to grant a new
trial based on juror m sconduct, inasnmuch as the juror “did not
comuni cate her recollection [regarding her own victimzation] to

the other jurors”); State v. WIllianmson, 71 Haw. 97, 103, 807

P.2d 593, 596 (1991) (“A newtrial will not be granted if it can
be shown that the jury could not have been influenced by the

all eged misconduct.” (Citation omtted.)); Anbrin, 58 Haw. at
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630, 574 P.2d at 900 (“A newtrial wll not be granted if it can
be shown that the jury could not have been influenced by the

al l eged m sconduct.” (Citation omtted.)); State v. Augustin, 89

Hawai ‘i 215, 220, 971 P.2d 304, 309 (App. 1998) (explaining that,
“Iwith respect to the issue of a juror’s inproper investigation,
it is the defendant’s burden to prove that a juror nade an
i nproper investigation” and that, if this burden is nmet, “there
is a presunption of prejudice and the verdict will be set aside
unless it is clearly shown that the juror’s conduct could not
have affected the verdict” (internal quotation marks and citation
omtted)).

Finally, the reference to “bad bl ood” between Kal epa
and Defendant was, at nost, equivocal; the presence of aninosity
between the two is not, on its face, a circunstance from which an

i nference of bias agai nst Defendant can be drawn. Cf. Furutani,

76 Hawai ‘i at 182, 873 P.2d at 61 (“proof of a juror’s

“inadvertent’ nondi sclosure of information [during voir dire] *of
only peripheral significance’ fails to neet the defendant’s prim
faci e burden of denonstrating presunptive prejudice” (quoting

Peopl e v. Dunoyair, 660 P.2d 890, 895 (Colo. 1983))); State v.

Mabuti, 72 Haw. 106, 111-12, 807 P.2d 1264, 1268 (1991) (hol ding
t hat anonynous phone calls to two jurors, one in which a person
asked to speak to a witness on the case, likely not relayed to

the other jurors, were “apparently benign”); State v. Napul ou, 85

Hawai ‘i 49, 56, 936 P.2d 1297, 1304 (App. 1997) (explaining that
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trial court’s determnation that jurors were fair was proper
particularly considering that “any concerns of the jurors about
[the defendant]’s fam |y [allegedly following a juror] were
peripheral to the matter of [the defendant]’s guilt or innocence
and did not have a direct bearing on the evidence in the case”
(enmphasi s added)). Accordingly, the m sconduct claimcannot be
said to “rise[] to the |level of being substantially prejudicial”
to Defendant. Furutani, 76 Hawai‘ at 180, 873 P.2d at 59.

Thus, there was no good cause under HRPC Rule 3.5(e)(4)(ii) to
permt in-court exam nations of any of the discharged jurors.
The court did not have a duty, then, to interrogate the jury or
to subject them as requested by Defendant, to an in-court

exam nation by defense counsel

Xl .
A
Finally, | conclude that the court did not act
arbitrarily in quashing Defendant’s subpoena issued on
Septenber 4, 1998, which sought investigator Shea's “booklet,” in

denying an in canera review of the materials, and in refusing to

seal the records. “On review, the action of a trial court in
enforcing or quashing the subpoena will be disturbed only if
plainly arbitrary and without support in the record.” Bank of

Hawai i v. Shaw, 83 Hawai‘i 50, 59, 924 P.2d 544, 553 (App. 1996)

(internal quotation marks and citation omtted).
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B

The purpose of the subpoena was to obtain materials “in
preparation for the hearing on [Defendant’s] notion for new
trial.” Inits Septenber 14, 1998 affidavit, the corporation
counsel indicated: (1) that the materials sought were prepared
by investigator Shea for “a civil investigation . . . [to] aid

t he Departnent of Personnel in making decisions relative to
t he enpl oynent of Defendant, Shana, and Caparida; (2) that [the
mat eri al s subpoenaed] consisted of “a bound bookl et of
interviews, . . . [and] tapes, notes and other materials
provided [to] affiant’s staff”; (3) that “[investigator Shea] did
not have copies of any police reports relative to the
coi ncidental crimnal proceedings”; (4) that the investigation

had led to a civil action against Defendant, anong others; and

(5) that “the investigation covered seven natters of concern

far beyond and not ‘relating’ to the sled . . . so
intertwwned . . . that it would be a conplicated tine consum ng
process to redact themout or dub themout.” 1In conclusion, the

corporation counsel objected to an in canera review or sealing of
t he docunents.

HRPP Rul e 17(b) (1977) governs the issuance of the
subpoena. The subpoena issued under this rule “should neet HRPP
Rul e 17 requirenments of specificity and particularity.” State v.
Mason, 79 Hawaii 175, 184, 900 P.2d 172, 181 (App.) (citing

State v. Le Vasseur, 1 Haw. App. 19, 28, 613 P.2d 1328, 1334,
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cert. denied, 449 U S. 1018, 101 S. C. 582, 66 L.Ed 2d. 479

(1980)), cert. denied, 79 Hawai<i 341, 902 P.2d 976 (1995). In

State v. Pacarro, 61 Haw. 84, 595 P.2d 295 (1979), the

def endant’ s subpoenas duces tecum st at ed:

YOU ARE FURTHER ORDERED to bring with you the books,
papers and docunents or other things in your possession or
under your control, described as foll ows:

Al reports and records, including “nug shot”
phot ographs, related to the arrest and booki ng of defendant
for (1) the above entitled offense, and (2) a simlar
statutory offense allegedly conmitted approximately two
hours earlier at the Liberty House, Kahala Mall store, the
police report of which being the subject hereof.

Id. at 86, 595 P.2d at 296-97 (enphasis added).

This court concluded that the subpoenas duces tecum
“failed to neet the requirenents of [the District Court Rules of
Penal Procedure] Rule 31(c) . . . because [the subpoenas] were
overbroad and | acking in specificity” and reversed the district

court’s order.?® |1d. at 87, 595 P.2d at 298.

C.
In the present case, the subpoena duces tecumissued by
Defendant is simlar to the one in Pacarro in that it generally
request ed the “bound bookl et prepared by [investigator Shea]
relating to the [county sled] allegedly lost/stolen on or about
Decenber 1996” and other related materials. Because Defendant’s
subpoena is not specific, it is in the nature of a discovery

request, not permitted by [HRPP Rule 17(b)], and akin to a

29 This court did not specifically focus on which words rendered the subpoenas duces

tecum “overbroad and | acking in specificity.” Pacarro, 66 Haw. at 88, 595 P.2d at 298. However,
it appears that the decision was influenced by the general terns of the subpoenas requesting
materials related to the offense and the short time prior to trial when the subpoenas were served
on the prosecution. See id. at 85-88, 595 P.2d at 296-98.
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“fishing expedition” for evidence. See Pacarro, 61 Haw at 87-

88, 595 P.2d at 297-98; In re Progressive Labs, 505 N Y.S.2d 787,

787 (1986). Moreover, Defendant’s subpoena requests the ful

i nvestigative report, including investigator Shea’s

comuni cations with those individuals who are not parties to the
action, without a showi ng of relevancy to support any particul ar

claimor defense, see In re Grand Jury Subpoenas |ssued for Nash,

858 F. Supp. 132, 135-36 (D. Ariz. 1994), or necessity. Thus,
the nature of Defendant’s request can al so be viewed as
“oppressive and unreasonable” since it mght result in the

di scl osure of information, confidential or otherw se, discovered
t hrough the independent efforts of the county’s investigator

whi ch coul d have been obtained in Defendant’s own investigation.

See Le Vasseur, 1 Haw. App at 27, 613 P.2d at 1333. Finally, the

court properly quashed the subpoena on the ground that it was
essentially duplicative of a prior subpoena, which the court had
granted. Accordingly, | cannot conclude the court acted
arbitrarily in quashing the subpoena and in refusing to review

the materials in canera or to seal the record.

X,
Because there were no errors to cunul ate, it cannot be
concl uded t hat Defendant deserved a new trial based on cumul ati ve

error. State v. Sanuel, 74 Haw. 141, 159, 838 P.2d 1374, 1383

(1992) (“After carefully review ng the record, we conclude that
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the individual errors raised by [a] ppellant are by thensel ves
i nsubstantial. Thus, it is unnecessary to address the cumnul ative

effect of these ‘alleged errors.”” (Citing State v. Heirs of

Kapahi, 48 Haw. 101, 120, 395 P.2d 932, 943 (1964)).).
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