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NO. 22052

IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

CHARLES L. RAPQZA, as Special Adm nistrator of the Estate of
CHARLES L. RAPQZA, JR , Deceased; CHARLA PUA LI NDSEY, as Next
Friend of CHAE- LYNN KEALAPUA LI NDSEY; CHARLES RAPQZA, SR ;
THERESA HOLI CEK; and CASEY SQUZA, Plaintiffs-Appellants

VS.

W LLOCKS CONSTRUCTI ON CORPORATI ON, a Hawai ‘i corporation,
Def endant s- Appel | ees

and

JOHN DOES 1-10; DCE PARTNERSHI PS 1-10; DOE CORPORATI ONS 1-10;
and DOE ENTI TIES 1-10, Defendants
(CIV. NO 96-026K)

CHARLES L. RAPQZA, as Special Adm nistrator of the Estate of
CHARLES L. RAPQZA, JR , Deceased; CHARLA PUA LI NDSEY, as Next
Friend of CHAE- LYNN KEALAPUA LI NDSEY; CHARLES RAPQZA, SR ;
THERESA HOLI CEK; and CASEY SOUZA, Plaintiffs-Appellants

VS.

KARL M LTON TAFT; JON GOVES; JON GOMES & ASSCCI ATES, INC., a
Hawai ‘i corporation; ABRAHAM LEE; ABE LEE DEVELOPMENT, INC., a
Hawai ‘i corporation; KALAOA DEVELOPMENT, INC., a Hawai ‘i
corporation; KALACA JO NT VENTURE, a Hawai ‘i GCeneral Partnership
in Dissolution; KALAOA PARTNERS, INC., a Hawai‘ corporation;
HAVWAI | ELECTRI C LI GHT COVPANY, |INC., a Hawai‘ corporation,
Def endant s- Appel | ees

and

JOHN DOES 1-10; DOE PARTNERSHI PS 1-10; DCE
CORPORATI ONS 1-10; and DCE ENTI TIES 1-10, Defendants

and
JON GOMVES, JON GOVES & ASSCOCI ATES, | NC., ABRAHAM LEE,
ABE LEE DEVELOPMENT, | NC., KALAQA DEVELOPMENT, I NC. ,
KALACA JO NT VENTURE, DBA KALAOA PARTNERS,
Third-Party Plaintiffs-Appellees

VS.
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W LLOCKS CONSTRUCTI ON CORPORATI ON, a Hawai ‘i corporation
Thi rd- Party Def endant - Appel | ee

and

JOHN DCES 1-10; DOE PARTNERSHI PS 1-10; DOE
CORPORATI ONS 1-10; and DCE ENTITIES 1-10,
Third-Party Def endants
(AV. NO 96-286K)

APPEAL FROM THE THIRD CI RCU T COURT
(CV. NOS. 96-026K & 96-286K)

MEMORANDUM OPI NI ON
(By: Acoba, J.; Wth Mon, C J., Levinson,
Nakayama, and Duffy, JJ., Concurring)

Plaintiffs-Appellants Charles L. Rapoza, as Speci al
Adm ni strator of the Estate of Charles L. Rapoza, Jr., Deceased,
Charl a Pua Lindsey, as next of Friend of Chae-Lynn Keal apua
Li ndsey, Charles Rapoza, Sr., Theresa Holicek, and Casey Souza
(Plaintiffs) appeal from (1) the final judgenent filed on
Cctober 14, 1998; (2) the judgnent filed on April 14, 1998;
(3) the February 13, 1998 order granting the notion for sunmmary
judgnment filed by Defendant-Appellee Karl MIton Taft (Taft) on
Novenber 20, 1997; (4) the March 27, 1998 findings of fact,
concl usions of |law and order granting the notion for summary
j udgment of the conplaint filed by Third-Party Plaintiff-Appellee
Abraham Lee on Novenber 15, 1996; (5) the Cctober 16, 1998 order
granting the notion for costs against Plaintiffs filed by

Def endant - Appel | ee W1 ocks Construction Corporation (WIIocks);*

! No party addresses the appeal fromthis order. As no discernible

argument was presented, this issue is not addressed.

2
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(6) the Decenber 23, 1998 order granting in part and denying in
part the notions for costs filed June 12, 1998, by Defendant -
Appel | ee Jon Gones (Gones) (decision rendered by court on July 1,
1998);2 and (7) the July 1, 1998 stipulation and order regarding
the taxation of costs® against Plaintiffs and in favor of Taft.?
For the reasons stated herein, the February 13, 1998
order granting defendant Taft’s notion for sumrmary judgnent and
the Cctober 14, 1998 final judgnment of the third circuit court
(the court)® are vacated and the case is remanded i n accordance

with this decision.

l.
This wongful death action arose fromthe death by
el ectrocution on Novenber 16, 1994 of Charl es Rapoza, Jr.
(Rapoza), a nineteen-year-old construction worker enployed by
Tri-S Corporation (Tri-S). Tri-S was a drilling subcontractor to
Wl ocks, the general contractor for construction of a

subdivision in North Kona, Hawai‘i. The property was owned by

2 No party addresses the appeal fromthis order. As no discernible

argument was presented, this issue is not addressed.

8 No party addresses the appeal fromthis order. As no discernible
argument was presented, this issue is not addressed.

4 On August 18, 2003, W Il ocks filed a Notice of Order Granting Ex
Parte Petition for Omibus Order Staying All Proceedings. Therefore, pursuant
to the order granting the stay by the third circuit court in S.P. No. 03-1-
0029, “all actions or proceedings in which The Home | nsurance Conpany,
(including Home I ndemmity Company and City |Insurance Conpany), was a party or
obligated to defend a party, [were] stayed for six (6) nmonths fromthe date of
said Order.” A notice of waiver of stay of proceedings was filed on
December 5, 2003.

5 The Honorable Ri ki May Amano presi ded over the case.

3
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Gones entered into a contract with WI I ocks for
construction of the subdivision inprovenents. WII|ocks had
subcontracted with Tri-Sto drill ten dry wells with a drill rig
in the subdivision for a fixed price per dry well.

Tri-S s drill rig, a Watson 3000, was nounted on the
rear of a large truck. Attached to the turntable on the truck
was a boom whi ch the operator (who was seated on the rig) could
nove by hydraulics both vertically and horizontally. During
actual drilling, the operator maintained the boomin the verti cal
position. In its vertical position, the top of the boom was
forty-five-plus feet above ground. The rig also included a
cl anshel | type device called a “grabber,” which was attached to
the boomis |ower end. The grabber was used at intervals to
renove dirt and rocks fromthe dry well being drilled, and to
pl ace the material on the ground near the well.

During this phase, it was necessary for the operator to
position the boomout of the vertical position in order to place
the dirt and rocks at an appropriate |ocation on the ground. It
was al so necessary to position the boomout of the vertical
position when the drill bit (“core barrel”) was renoved fromthe
dry well to discharge dirt and rock fromthe inside of the core
barrel .

The horizontal distance between the 7200 volt |ines of

Def endant - Appel | ee Hawaii El ectric Light Conpany (HELCO and dry
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wells 2, 3 and 10 were 6’4", 74", and 17.9', respectively.

Because of this proximty, the boomlength, the height of the

wires of thirty-four feet, and the drill rig dinensions,
Plaintiffs contend that it was not possible to drill any of these
three dry wells unless the drill rig was positioned such that its

boom when out of the vertical position, could contact adjoining
power w res during grabber operations.

At and before the accident, Hawaii’s Cccupationa
Safety Health Act (HOSHA) and the federal QOccupational Safety
Heal th Act (COSHA)® regul ati ons prohibited the operation of
machi nery, any part of which was capable, in operation, of com ng
within ten feet of high voltage wires, unless the wires were de-
energi zed or insulated. Hawai‘ Administrative Rules (HAR) § 12-
141-3(d) (6)(C).” The HOSHA regul ations al so required that the
“owners of the lines or their authorized representatives be

notified and provided with all pertinent information.” HAR 8§ 12-

6 Al t hough subsequent quotations fromtranscripts or briefs may

refer to OSHA violations, all incidents related to the November 16, 1994
accident fall within the purview of HOSHA, HRS chapter 396.

7 HAR 8§ 12-141-3(d)(6)(C) states in relevant part:
Safety-related work practices . . . . (d) Special
precautions against electric shock. (6) Proximty of high-
vol tage |ines. (C) The operation, erection, or
transportation of any tools, machinery, or equipment[,] any
part of which is capable of vertical, lateral, or winging

moti on shall not be performed if, at any time, it is

possi ble to bring the tools, machinery, or equipnment within
10 feet of high-voltage |lines unless the procedures of
subparagraph (F) below are foll owed. (F) Accidental contact
wi th high-voltage lines shall be guarded agai nst either by
(i) The erection of mechanical barriers to prevent physica
contact with high-voltage conductors; or (ii) Deenergizing
the high-voltage conductors, and groundi ng where necessary.

5
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136-2(0) (14) (C) (15).°

Nei ther W1l ocks nor Tri-S notified HELCO prior to
drilling dry wells 2, 3 and 10. The 7200 volt wires next to the
wel I's were neither de-energized nor insulated during Tri-S's
drilling of the dry wells. The HOSHA regul ation required a
warning plate on the drill-rig stating that it was prohibited
fromoperating the machinery if any part of the drill rig could
cone within ten feet of high-voltage wires. No such warning

plate was installed on the drill rig. See HAR 8§ 12-136-2(0)(9).°

8 HAR § 12-136-2(0)(14)(C)(15) states in relevant part:

Bef ore the commencement of operations near electrical |ines,
the owners of the lines or their authorized representative
shall be notified and provided with all pertinent
informati on. The cooperation of the owner shall be

request ed.

In their opening brief, Plaintiffs quote HAR 8 12-136-2(C)(15)
whi ch does not seemto exist as cited, but the HAR | anguage is substantially
simlar to HAR 8§ 12-136-2(0)(14)(C)(15). The opening brief quotes HAR § 12-
136-2(C)(15) as follows:

Bef ore the commencement of operations with a derrick near
electrical lines, the enployer shall notify the owners of
the lines or their authorized representative and provide it
with all pertinent information. The cooperation of the
owner shall be requested.

In their opening brief, Plaintiffs interpret this regulation to require that

“the OSHA ‘enployers,’ before drilling near electrical lines, notify the line
owner, and provide it with pertinent information.”

® HAR § 12-136-2(0)(9) states in relevant part:

The owner, agent, or enployer responsible for the operation
of equi pment shall post and maintain in plain view of the

operator on each crane, derrick . . . [or] drilling-rig
. durabl e warning signs legible at 12 feet. One sign
shall read: “This Equipnment Shall be Positioned, Equipped

or Protected So That No Part Shall Be Capabl e of Com ng
Wthin Ten Feet of High-Voltage Lines.”

6
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Tri-S began drilling operations sonetinme during 1989-
1990. To the know edge of Taft, Tri-S s president, during the
four to five years of Tri-S s operation prior to the accident,
Tri-S s drill rigs, on nunmerous occasions, drilled wthin ten
feet of energized, uninsulated high voltage wires. To the
know edge of Taft and his senior operator, Robert Delinma
(Delim), no one at Tri-S during this period ever requested HELCO
to de-energize or insulate its high voltage wres.

G enn Ermtano (Ermtano) and his groundman
(assistant), Rapoza, were instructed to work on the dry wells in
question. After observing HELCO s 7200 volt wires and the
proximty of sone dry wells, Rapoza recommended to Ermitano that
HELCO be contacted to have the wires de-energized. It was,
however, a decision to be nade by Ermtano.

Wl ocks” general superintendent, Robert Hons (Hons),
instructed Ermtano and the WI Il ocks foreman that Erm tano had
two options -- (1) drill next to the energized, uninsul ated
wires, or (2) WIllocks would dig the dry wells with its backhoe.
Ermtano elected the first option at dry wells 2, 3 and 10.

On Novenber 16, 1994, when the operator of the rig at
wel |l 10 | eaned the boomto discharge the dirt, a cable on the
boom contacted a wire or cane close enough to the wire to cause
an arc, causing Rapoza to be el ectrocuted.

HOSHA i ssued eight citations to Tri-S for violations of

the OSHA regul ations (five related to electrical safety
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violations in connection with Rapoza' s el ectrocution).

On February 12, 1996, Plaintiffs filed a wongful death
complaint (G vil No. 96-026K) against WIIlocks for negligence.
On Novenber 15, 1996, Plaintiffs filed a conplaint (Cvil No. 96-
0286K) agai nst Taft, Jon Gones, ! Abraham Lee, ' Kal aoa
Devel opnent, 2 and HELCO for negligence. [The defendants in
these two proceedings are collectively referred to herein as
“Defendants.”] Civil Nos. 96-026K and 96-0286K were consol i dat ed
for discovery and trial. Additionally, sonme of the clains were
resol ved by summary judgnent, by voluntary dismssal, and by
settlenent. On Decenber 29, 1997, the court orally granted
Taft’s notion for summary judgnent, finding that Taft was the
enpl oyer of Rapoza and not a co-enpl oyee, therefore he was
i mmuni zed fromliability for wilfull and wanton m sconduct under
Hawai ‘i Revi sed Statutes (HRS) § 386-8 91993).%* After a jury
trial, the clains against WIlocks and the Gones defendants were
deci ded by special verdict, finding that WIIlocks and the Gones

def endants were not negligent.

10 The conmpl aint was also filed against Jon Gomes & Associ ates.

1 The conpl aint was also filed against Lee Abe Devel opment, Inc.

12 The conplaint was also filed against Kal aoa joint Venture, Kalaoa
Partners, and Kal aoa Partners, Inc.

13 HRS 386-8 (1993) states in relevant part: “[a]nother enployee of

the same enmpl oyer shall not be relieved of his liability as a third party, if
the personal injury is caused by his wilful and wanton m sconduct.”

8
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.

On appeal Plaintiffs contend that the court erred when:
(1) the court granted Taft’s notion for sunmmary judgnent; (2) the
court refused to permt Plaintiffs to introduce evidence of Tri-
S HOSHA citations by limting the testinmony of Melvin Han (Han),
HOSHA' s conpliance officer; (3) the court admtted hearsay
evi dence by W11 ocks’ general superintendent that HOSHA di d not
cite Wllocks for the accident; (4) the court refused to permt
Plaintiffs to inpeach Taft with evidence that HOSHA had not
determned Tri-S drill rig was operated in conpliance with HOSHA
regul ations; (5) the court abused its discretion when it denied
Plaintiffs’ notion for mstrial; (6) the court refused to give
jury instructions regarding (a) argunments nade by Gomes based on
Hons’ testinony (Plaintiffs’ instruction 43), (b) ultrahazardous
activity, and (c) the force and effect of |aw of OSHA
regul ations; and (7) the court gave instructions (a) that
violation of the law was insufficient to find negligence,
(b) that conplete control over their work by Tri-S or WII ocks
woul d relieve WIIlocks and Gones of liability, and (c) that
Plaintiffs were required to prove Defendants had a duty to

Rapoza.

L.
The court inproperly granted Taft’s notion for sumary
judgment. As nentioned, the case against Taft was di sm ssed by

summary judgnent entered on February 13, 1999, therefore Taft did

9
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not participate as a defendant at trial. Taft noved for summary
j udgnment on the ground that as sole owner of Tri-S, he was an
enpl oyer* of Rapoza and not a co-enpl oyee!® of Rapoza and the
“undi sputed fact [is] that Defendant Taft was not at the job site
on the day of the accident nor did he direct Ermtano’ s or
Rapoza’s work on that fateful day.” The court found that, based
on Taft’s affidavit, he was the sol e sharehol der and owned 100%
of Tri-S and was its president and chief officer, and, that, “all
of the allegations made against [Taft], even if deened to be
true, are nade against himw th respect to his duties as the

enpl oyer of [Rapoza].” The court thus concluded that Taft was

t he enpl oyer and therefore inmune fromsuit under HRS § 386-5

(1993) . 16
The court inter alia made the follow ng conclusions of
14 HRS § 386-1 (1993) states in relevant part as follows:
“Enpl oyee” means any individual in the enmployment of
anot her person.
“Empl oyment” does not include the foll owi ng service
(8) Service performed by an individual for a
corporation if the individual owns at |east
fifty per cent [sic] of the corporation[.]”
15 See supra note 12.
16 HRS § 386-5 (1993) states in relevant part that

[tl]he rights and remedi es herein granted to an enployee or the

enmpl oyee’' s dependents on account of a work injury suffered by the
enpl oyee shall exclude all other liability of the enployer to the
enpl oyee, the enployee’'s legal representative, spouse, dependents,

next of kin, or anyone else entitled to recover damages fromthe
enpl oyer, at conmmon | aw or otherwi se, on account of the injury,
except for sexual harassment or sexual assault and infliction of
emotional distress or invasion of privacy related thereto, in
which case a civil action may al so be brought.

(Emphasi s added) .

10
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| aw:

6. Al'l of
MIlton Taft,
with respect
The Court concludes that

the allegations made agai nst
even if deemed to be true
to his duties as the enployer
within the workers’

Def endant Karl

are made agai nst him
of the Decedent.
conpensation

context, Defendant Karl M

lton Taft is deemed the enmpl oyer

in this suit brought

agai nst

himby the Plaintiffs and is

therefore imune from suit

for Decedent’s work accident

deat h.
7. Under Hawai i
means any i ndivi dual
Hawai ‘i

8. Under
enmpl oyment
i ndi vi dual
fifty per

Hawai i
does not
for

cent

a corporati
[sic] of
9

Accordingly, for

s workers’
in the enpl oynment
Revi sed Statutes Section 386-1.

pur poses of Hawai i

compensation | aw, an “enpl oyee”
of anot her person.

Revi sed Statutes Section 386-1(8),
include service performed by an

on if the individual owns at | east

the corporation.

)

s workers

conpensation | aw, Defendant

Karl Mlton Taft is not an

enpl oyee of Tri-S Corporat

ion and not a co-enployee of the

Decedent, and those cl aim
action agai nst Defendant
want on m sconduct pursuant
Section 386-8 under

10.
Lee,

The Court
82 Haw. 1 (1996) and

di stingui shable fromthe case agai nst
t he defendant
entity unlike the case at
had conpl ete ownership and contro

Taft in that:
empl oyer

(a)

and was its President; (b)
supervi sory co-enpl oyee of
case at bar
Cor poration for
law; and (c) the defendant
control for only one area
the case at bar

Kar |

has consi dered the case of

wher e Def endant
pur poses of Hawaii’

wher e Def endant

ng under him cannot bring
MIlton Taft for wilfu
to Hawaii Revised Statutes

an
and

the co-enployee immunity exception

I ddi ngs v. Mee-
concludes that it is

Def endant Karl
in lddings did not
bar where Defendant Taft
of the enmpl oyer entity
the defendant in lddings was a
the injured enmployee unlike the
Taft is not an empl oyee of Tri-S
s workers’ compensation
in lddings had supervisory

of the enmpl oyer’s workplace unlike
Taft had total control over

M 1lton
own t he

the empl oyer entity of Tri

-S Corporation and therefore was

the only person responsibl

e for carrying out the duty of the

enpl oyer

to provide a safe workplace for

every aspect of

Tri-S Corporation,

and therefore,

in the context of this

action brought by Plaintif

fs, Defendant Taft was the

enpl oyer _and is

i mmune fromsuit

(Enmphases added).

“Sunmary j udgment
deposi tions,
together with the affidavits,

genuine issue as to any materi al

is entitled to a judgnent as a matter of

answers to interrogatories,

i f any,

is appropriate if the pleadings,

and adm ssions on file,

show that there is no

fact and that the noving party

| aw. Konno v. County
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of Haw., 85 Hawai‘i 61, 70, 937 P.2d 397, 406 (1997) (citations
and internal quotation marks omtted); see also Hawai‘ Rul es of
Cvil Procedure (HRCP) Rule 56(c) (2003).

On appeal Plaintiffs argue: (1) that Tri-S and not
Taft was Rapoza’s enpl oyer under HRS § 386-5 because (a) Taft
admtted he was an enployee of Tri-S, (b) Taft was the principal
supervi sory person at Tri-S responsible for providing a safe work

pl ace for Rapoza, and (c) under lddings v. Mee-Lee, 82 Hawai‘i 1,

919 P.2d 263 (1996), HRS § 386-5 does not extend to an enpl oyee;
(2) Taft was a co-enployee of Rapoza because (a) at trial Taft
stated that his wife owned all the Tri-S stock at the tine of the
accident, (b) the HRS § 386-1 exclusion of owners of corporate
stocks fromthe definition of “enploynent” was to permt
corporate owners to opt out of mandatory workers’ conpensation

i nsurance coverage, but not to immunize them and (c) at the tine
of the incident Taft was a covered enpl oyee under Tri-S workers’
conpensati on policy.

In response, Taft maintains that, as to item(1)(a), in
its answer it admtted Taft was the president and manager of Tri-
S, and a fellow enpl oyee of Rapoza, but denied allegations of
wi | ful and wanton conduct under HRS § 386-8, and raised as a
def ense the exclusive renedy powers of HRS chapter 386. Taft
argued bel ow that he was an enpl oyee in the “general sense of
corporate tax and | abor |aws.”

Wth respect to Plaintiffs’ argunents to 1(b), 1(c) and

2(b) and 2(c), the followng applies. To reiterate, HRS § 386-1

12
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(1993) states in relevant part that “‘[e] npl oyee’ neans any

individual in the enploynent of another person.” (Enphasis

added.) HRS 88 386-1 and 386-1(8) (1993) state that enpl oynent
IS

any service performed by an individual for another person
under any contract of hire or apprenticeship, express or
implied, oral or written, whether lawfully or unlawfully
entered into. It includes service of public officials,
whet her el ected or under any appointnment or contract of hire
express or inplied

“Enmpl oyment” does not include the foll owi ng service

(8) Service performed by an individual for a
corporation if the individual owns at |east
fifty per cent [sic] of the corporation
provi ded that no enployer shall require an
enmpl oyee to incorporate as a condition of
empl oyment . ”

(Enphasi s added.)

Focusing on these statutes al one, Taft was not engaged
in “employnment” as defined in HRS § 386-1 and therefore would not
appear to fall wthin the definition of “enployee.” However, in
determ ni ng whether a person is an enployer so as to be i mune
fromsuit, this court indicated in lddings that resort nust be

had to the definition of an “enpl oyer.”

Under the dissent’s position, Dr. Mee-Lee, as a
“supervisory” employee, would be entitled to imunity under
HRS § 386-5 and would therefore be immune from | ddings’'s
action against him The dissent’s position, however, is in
conflict with the plain meaning of the |anguage of HRS §
386-5 because the imunity accorded by HRS § 386-5 extends

only to “enployers.” HRS 8§ 386-5 provides in pertinent part
that “[t]he rights and remedies herein granted to an

empl oyee . . . on account of a work injury suffered by the
enpl oyee shall exclude all other liability of the employer

to the enpl oyee” (emphasis added). “Enployer” is defined in
HRS § 386-1 (1993) as “any person having one or nore person
in the person’s employment.” (Enmphasis added.)

“Enploynment” is defined in HRS § 386-1 as "any service
performed by an individual for another person under any
contract of hire or apprenticeship, express or inmplied, ora

13
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or written, whether lawfully or unlawfully entered into.”
(Emphasi s added.) Therefore, under the definitional schenme
set out in HRS 8 386-1, in order to qualify as an enployer,
a _person nmust be the recipient of services pursuant to a
“contract of hire or apprenticeship.

82 Hawai ‘i at 15, 919 P.2d at 277 (Underscored enphases added.)
(I'talicized enphases in original.) Therefore, in order to be
consi dered an enpl oyer under chapter 386, “a person nust be the
reci pient of services pursuant to a ‘contract of hire or
apprenticeship.”” 1d. Here, there is no evidence that Taft was
t he enpl oyer of Rapoza within the foregoing definition. Rather,
the uncontroverted fact in the record is that “[a]t the tinme of
hi s death, RAPQOZA was enployed by Tri-S Corporation.” Therefore,
on the record, Tri-S and not Taft was the enployer of Rapoza. On
t he other hand, 1ddings held that a co-enployee in a supervisory
capacity may be subject to HRS 8§ 386-8 liability for wilful and
want on m sconduct. |d.

Morever, the legislative history conports with this
interpretation of HRS § 386-1. Plaintiffs maintain that the
pur pose of HRS 8§ 386-1 was to permt certain shareholders to
choose to avoid coverage under a workers’ conpensation policy.

The rel evant |egislative history states that

[t]he purpose of this bill is to exclude the following from
the definition of “enploynent” as it applies to worker’s
conmpensation coverage: . . . Service by an individual for a
corporation if the individual owns at |east 51 percent of

t hat corporation and elects to waive coverage . . . . This
measure would relieve majority owners of corporations from
the cost burden of workers’' conpensation, consistent with
the exclusion of other businesses [sic] owners, such as sole
proprietors and partners. It is not the intent of your
commttee to create a | oophole for enployers to exenmpt
thensel ves from protecting their employees from work-rel ated
accidents and fatalities.”

14
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Stand. Comm Rep. No. 305, in 1993 House Journal, at 1087
(enmphases added). Hence, the legislature clarified that the
fifty percent ownership exception fromthe definition of
“enpl oyment” under HRS § 386-1(8) allows majority stockholders to
excl ude thensel ves from ot herwi se mandatory workers’ conpensati on
coverage, and not “for enployers to exenpt thenselves from
protecting their enployees fromwork-related injuries and
fatalities.” Stand. Comnm Rep. No. 305, in 1993 House Journal,
at 1087. Because the record on sunmary judgnent failed to
establish that Taft was the enpl oyer of Rapoza, Taft was not
i muni zed under HRS 8§ 386-5, and summary judgnent shoul d not have
been granted on that ground.

Under the circunstances, the other points raised by
Plaintiffs need not be addressed. Accordingly, is is concluded
that the court erred in granting Taft’s notion for summary

j udgment .

I V.
A
The court properly refused to permt Han to testify to
certain safety matters. Prior to Han testifying, the court ruled
on notions in limne filed by Defendants. The court granted

Wl locks” notion in limne to prevent the trial testinony of Han

15
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(motion in limne 2)Y “on alimted way.” The basis of the

court’s ruling was that evidence relating to “any OSHA vi ol ati on”

is “expressly prohibited by [HRS § 396-14]."'® The court

permtted Plaintiffs to ask Han questions regarding “his

know edge and[,] based upon what he does|, ]

laws were in effect at the tinme of the accident,”

whet her certain

i f

t he proper

foundation was laid. The court, however prohibited Han from

“hypot hesi z[i ng] about anything relating to the facts of this

case.” The court instructed Han “not to get into the area of any

OSHA violation[]” and stated, “It is my opinion and I

that they are expressly prohibited by statute.”

amruling

Han testified that he was enpl oyed as a conpliance

officer for eleven years by the Departnent of Labor and

17
prohibited fromtestifying under HRS § 396-14 (1993)

W Il ocks argued in its motion in limne that (1) Han was

“with respect to any know edge that he may have obtained
during his Departnment’s investigation of any matter
associated with the litigation at hand . . . [and]
respect to any investigation that anyone from his Depart nment
may have conducted with respect to this litigation and
events discovered during his Department’s investigation that

are, in any way, connected to the subject matter
instant industrial accident[,]”

of

with

t he

(bol df aced enphasis in original), and (2) Han was prohibited fromtestifying
as to his interpretation of what the law is or should be because he was a | ay

wi t ness.

18 According to HRS § 396-14,

[n]o record or determ nation of any adm nistrative
proceedi ng under this chapter or any statement or r
any kind obtained, received, or prepared in connection with

the adm nistration or enforcement of this chapter

eport of

shal |l be

adm tted or used, whether as evidence or as discovery, in

any civil action growing out of any matter mentioned in the
record, determ nation, statement, or report other t
action for enforcement or review under this chapter

(Quot ation marks om tted.)

16
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I ndustrial Relations Division of Cccupational Safety and Heal th.
He also testified that he served as a manager for the division
for a period of time, three or four years prior to 1998. Han
testified to his prior work history and education. He also
testified that the HOSHA was established in 1970 and as to its
pur pose. Han explained mninmal requirenments for enployers as to
HOSHA safety and training prograns. The court ruled that the
“only thing” Plaintiffs could elicit fromHan was “the | aw and
that Han could not “testify about investigations” or

“hypot hesi ze” about “information . . . for which foundation has
not properly been laid” and Plaintiffs “cannot |lay the
foundation[.]” “The law’ referred to the HOSHA saf ety standards
and regul ati ons.

Plaintiffs argue that, if the court had allowed Han to
testify, Han would have testified to the follow ng safety matters
concerning drilling in proximty to high voltage wires when both
a general contractor and a subcontractor are on the job site:

(1) how a Task Hazard Anal ysi s*® should be perfornmed by WI I ocks

and Tri-S regarding electrical safety;? (2) the purpose of

19 According to Han, a task hazard analysis is an assessment of the
work to be performed in relation to the hazard. The analysis is intended to
identify the hazards on the job site and to advise the enployees as to the
proper precautions to be taken.

20 The objectionable question was, “Can you describe in some detai
for the jury how the . . . general contractor go[es] about perform ng the task
hazard anal ysis to determ ne whether it's safe to operate the machinery by the
wires?

17
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perform ng a Task Hazard Anal ysis;?' (3) what should be anal yzed
in performng the Task Hazard Anal ysis;?? (4) information
required to carry out the Task Hazard Anal ysis;?® (5) whether
know edge of the radius of a drill rig's boomis required to
carry out the Task Hazard Anal ysis;? (6) what is to be
determined in carrying out the Task Hazard Analysis;? (7) the
machi nery proximty to wires to de-energize or insulate them?¢
(8) in applying the Task Hazard Analysis, the fail-safe distance
for operation of machinery next to wires;? (9) the HOSHA

Adm ni strator’s application of regulations regarding proximty to

2t Plaintiffs asked Han, “Now in the context of operating machinery

on a construction site, what end is to be sought in carrying out the task
hazard analysis to see if the machinery’'s too close to the wires?”

22 Plaintiffs’ question to Han was, “In carrying out the task hazard
analysis in connection with machinery next to high voltage wires[,] what is it
that’s required to be analyzed? |In other words what should [sic] a genera
contractor suppose to find out as a result of his analysis?”

23 Plaintiffs’ question to Han was, “[Clan you tell the jury what
type or kinds of information are required . . . in order for the genera
contractor to carry out the task hazard anal ysis?”

24 Plaintiffs asked, “[H]ave you had occasion in your investigations
and your conpliance work to determ ne whether or not certain enployers have
gai ned the necessary experience before an accident, the necessary information
to carry out a proper task hazard anal ysis?”

25 Plaintiffs inquired, “[What would | have determ ned with ny
proper task hazard anal ysis?” The court sustained the objection by WII ocks.

26 The question to Han that was objected to was, “[C]an you tell the
jury, in performng the task hazard analysis, how close you can put machinery
next to high-voltage wires without being required to de-energize or insulate
the wires?” The court sustained WIIlocks’ objection.

2 Plaintiffs asked whether “in doing the task [hazard] analysis,
there is involved in any of the regulations relating to electrica
safety a fail safety distance for operating machinery next to wires[.]” The

court sustained WIIlocks’ objection to the form and substance of the question
(i.e., calls for legal conclusion, irrelevant, overly broad, calls for
specul ation; improper hypothetical).

18
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wires;?® and (10) whether placenent of a drill rig capable, in
operation, of contacting high voltage wires conplies with HOSHA
st andards. #°

W1l ocks’ attorney objected to a question posed to Han
by Plaintiffs’ attorney, and the subsequent colloquy was taken
out side the presence of the jury.3® WIIocks attorney objected
to the question stating that the question was “irrel evant, beyond
the scope, and in violation of 396-14.” The court excused the
jury and asked Plaintiffs’ attorney for his offer of proof.

Plaintiffs attorney responded, inter alia, that he intended to

28 Plaintiff asked, “Now does this section[, chapter 10-141 of
Exhi bit nunmber 109, HOSHA el ectrical regulations,] deal with how close you can
pl ace machi nery next to high-voltage wires without having to de-energize or
insulate wires?” The court held that the question was |eading. When
Plaintiff attenpted to rephrase by asking Han whether he “[w]jould . . . please
advi se the jury of your office’s adm nistrative interpretation and application
of the section in 141-3 relating to how close you can place machinery to high-
vol tage wires without having to de-energize or insulate the wires,” the court
sust ai ned objections by all Defendants, stating that “the question call[ed]
for hearsay, |ack[ed] foundation and call[ed] for a | egal conclusion.”

29 Plaintiff asked,
If I were a general contractor and | had a sub about to
operate a drill rig — in proximty to high-voltage wires, if
the drill rig were positioned on the ground so that its boom
could possibly come in contact with . . . hi gh-vol t age
wires, and | didn't de-energize and | didn't insulate, would
I be in conmpliance with the Hawai ‘i OSHA | aws?

The court sustained WIIlocks’ objection that the question was an i nproper
hypot hetical and called for a |legal conclusion and interpretation of the
statute.

80 Plaintiffs’ attorney asked

Q Are you generally famliar with the, uh, Watson

3000 drill rig?
A: Yes.
Q.  How?

A: In a number of my inspections, uh - -

[WIIlocks” attorney]: Objection - -

A: - - | have seen - -

[WIIlocks' attorney]: [Y]our Honor; irrelevant, beyond
the scope, and in violation of 396-14.

19
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pose a hypothetical to Han and ask him “questions concerning
whet her or not the general contractor, whether the subcontractor,
and whet her the injured enpl oyee substantially conplied with his
under standi ng of the [aws, OSHA | aws, which he has been enforcing
for eleven years.” The court permtted Plaintiffs to make an
of fer of proof.

Wl ocks and Gones argued that because Han was not
designated as an expert wtness, he was not permtted to give
opi nion testinony. See Hawai‘ Rules of Evidence (HRE) Rule 701.
Gones al so argued that Plaintiffs’ question called for “inproper
lay testinony[.]” The court ruled that Han had not been offered
as an expert witness, therefore it had sustained the objections.

After the court ruled, Plaintiffs were allowed to nake
a further offer of proof. For exanple, Plaintiffs indicated that
they intended to have Han testify that Wl locks and Tri-S
(1) failed to insure that the drill rig had the required warning
sign placed in plain view of the operator, (2) failed to conply
wi th HOSHA standards for cranes, as the drill rig could function
as a crane, (3) failed to conply with HOSHA' s fail-safe ten feet
requirenent in drilling wells 2, 3, and 10, (4) failed to inquire
whet her Rapoza’s work might bring himinto contact wth high
voltage circuits, and (5) failed to performa task hazard

analysis. Plaintiffs stated that Han was to testify that,

under Hawaii's OSHA law[,] . . . it was illegal for the
subcontractor [and] general contractor to require or permt
the operation of the Watson 3000 on dry wells 2, 3, and 10
because not only was it possible for any part of the boomto
come within ten feet, the beam [sic] could touch the wire in
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all three cases, and he is gonna say that that was not a
substantial conpliance.

(Enmphases added.) Defendants reiterated their objections.

B.

“Adm ssion of opinion evidence is a matter largely
within the discretion of the trial court, and only an abuse of
that discretion can result in possible reversal.” Sherry v.
Asing, 56 Haw. 135, 149, 531 P.2d 648, 658 (1975) (quoting Unitec

Corp. v. Beatty Safway Scaffold Co. of O., 358 F.2d 470, 477-78

(9th Cir. 1966)). Han’s testinony was properly limted by the
court. Plaintiffs did not designate Han as a potential expert
witness in their final nam ng of w tnesses. Moreover, Plaintiffs
did not identify Han as a potential expert w tness or disclose
any of his expected opinions.

Additionally, as a result of an order granting a notion
to conpel answers to interrogatories, Plaintiffs were required to
di scl ose each person whomthey intended to call as an expert
witness at the trial and disclose their respective opinions by
t he cl ose of business on October 13, 1997. Plaintiffs never
suppl emented their disclosure of expert w tnesses’ identities and
opinions, as required by HRCP Rule 26(e)(1)(B), nor did they nove
the court to add Han as an expert w tness pursuant to Rul es of
the Crcuit Court of the State of Hawai‘i Rule 12(0) regarding

addi ng additional w tnesses. Consequently, Han’s testinony was
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properly limted to testinony as a lay witness. Plaintiffs did
not properly designate Han as an expert w tness and, as such, Han
could not testify as to his opinions of the HOSHA regul ati ons and
hypot heti cal situations.

Al t hough Han was allowed to testify as a |l ay person,
the court again properly limted his testinmony. As a |lay
W tness, Han's testinony was |limted under HRE Rule 701. HRE
Rule 701 states that a non-expert wtness’'s testinmony in the form
of opinions or inferences are limted to those opinions or
inferences that are: (1) rationally based on the perception of
the witness; and (2) helpful to the clear understanding of the
witness's testinony or the determnation of a fact in issue.
But, Plaintiffs failed to establish that Han’s testinony was
rational ly based on any perception of WIllocks or Tri-Ss
actions in connection with the accident.

The I engthy offer of proof denonstrated that Han woul d
be asked to “hypothesize about . . . the facts of this case.”
The plain | anguage of HRS § 396-14 woul d not bar a hypotheti cal
guestion concerning the case. But, Han was not designated as an
expert and therefore could not render an opinion with respect to
any hypothetical. Accordingly, the court did not abuse its

discretion in limting Han's testinony.

V.

The court did err in admtting testinony by Hons to the
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effect that HOSHA did not cite WIlocks for the accident. During
trial,3 the court excluded evidence, based on HRS § 396- 14,

(1) that Tri-S had violated HOSHA regul ations related to

el ectrical safety in connection with the accident, (2) that HOSHA
had cited Tri-S for these violations, and (3) that Tri-S had
agreed to pay fines for certain of these violations. At trial,
however, the court overruled Plaintiffs’ hearsay objection and
permtted Hons to testify that WI Il ocks had not been cited by
HOSHA for violations of OSHA regul ations. The direct exam nation

of Hons in relevant part proceeded accordingly,

Q Was W Il ocks ever cited by OSHA on this project?

[Plaintiffs’ attorney]: Objection. Calling for
hear say, Your Honor.

The Court: Overrul ed.

[WIlocks” attorney]: Q Let me restate the question
Was W || ocks Construction Conpany ever cited by OSHA for any
vi ol ati ons of OSHA regul ations on this project?

A: No.

Q For this accident?

A: No.

Plaintiffs argue that Hons’ testinony that WIIlocks was not cited
by OSHA was i nadm ssi bl e hearsay because the jury could infer
from Hons’ testinony that WI I ocks had not violated any OSHA
regulations. Plaintiffs contend that (1) the testinony supports

a false and prejudicial “inference” that in the view of HOSHA no

st Plaintiffs state that prior to trial the court limted evidence
relating to the OSHA citations based on HRS § 396-14. However this statement
is inaccurate. Prior to trial, the court granted W Il ocks’ Motion in Limne
prohi biting introduction of and reference to citations issued to Tri-S based

on relevancy (notion in limne 1) pursuant to HRE Rules 401 and 402. It was
only during trial, upon WIlIlocks” motion in limne to prevent the trial
testimony of Han (motion in limne 2) that the court, “on a limted way,”

granted the notion based on HRS § 396-14.
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vi ol ation took place, and that (2) such testinony involved a
“hearsay ‘determ nation’ under HRS § 396-14 not to cite
W11l ocks.” Defendant Gones asserts that Hons’ response that
W1 ocks was not “cited by OSHA for any violations” was not
hear say because Hons, as general superintendent of the project,
testified that if WIlocks were cited by OSHA he woul d becone
aware of the citation.3 Therefore, WIIocks argues, the
di sput ed question sought information based upon M. Hons’
per sonal know edge.

When det ernmi ni ng whet her Hons’ testinony was hearsay or

not,

[d]lifferent standards of review must be applied to tria
court decisions regarding the adm ssibility of evidence
dependi ng on the requirements of the particular rule of
evidence at issue. \When application of a particular
evidentiary rule can yield only one correct result, the
proper standard for appellate review is the right/wong
st andard.

State v. Crisostono, 94 Hawai‘i 282, 287, 12 P.3d 873, 878

(2000); see also Kealoha v. County of Hawaii, 74 Haw. 308, 319,

844 P.2d 670, 676 (1993). The requirenents of the rules dealing

Wi th hearsay are such that application of the particular rules

can yield only one correct result. Crisostono, 94 Hawai ‘i at

82 W I 1locks attorney asked Hons:

Q If an OSHA citation is issued to your company,
woul d you become aware of it?

A: Yes.

Q  How?

A: Uh, Jack [W 11l ocks, sharehol der of WIIocks
Construction,] would call me or | would receive the — the

citation at the project or Norman [ Sakai, foreman,] would
receive it on the project and would refer it to nme.

(Emphasi s added.)
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287, 12 P.3d at 878; see also HRE Rule 802 (1993) (providing in
pertinent part that "[h]earsay is not adm ssible except as

provi ded by these rules"). Thus, where the adm ssibility of

evi dence is determ ned by application of the hearsay rule, there
can be only one correct result, and "the appropriate standard for

appellate reviewis the right/wong standard.” Crisostonp, 94

Hawai ‘i at 287, 12 P.3d at 878 (quoting State v. More, 82 Hawai ‘i
202, 217, 921 P.2d 122, 37 (1996)).

Hons testinony was not hearsay. GCenerally, hearsay is
not adm ssible. HRE Rule 802. Hearsay, according to HRE
Rul e 801(3), is a “statenent, other than one made by the
declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.”
Specifically, a statenent is defined as “(A) an oral or witten

assertion, or (B) a nonverbal conduct of a person, if it is

i ntended by the person as an assertion.” HRE Rule 801(1)

(enmphasis added). It is not evident fromthe question whether
hearsay was being elicited. There is no evidence of an oral or
witten assertion. |f what was sought to be elicited was
“nonverbal conduct” of HOSHA, there is no indication of such
conduct by HOSHA or that, if it existed, such “conduct” was
i nt ended by HOSHA as an assertion that WI Il ocks had not commtted
a violation.

Plaintiffs objected to Hons testinony based on HRS §

396-14 the day after Hons had conpleted his testinony.
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Plaintiffs attorney stated,

I would also move for curative instruction relating to M.
Bobby Hons’ answer yesterday when in a | eading question

. [WIlocks” attorney] asked him did you get cited by
OHSA, and he said no. You recall that | made an objection
The answer was permtted over ny objection. And the reason
I"m asking for this curative instruction is in light of
Section 396-14, no determ nation of OSHA is to be used in
any respect in a civil matter. A determnation to cite or
not to cite.

(Enphasi s added.) The court denied Plaintiffs’ request for the

curative instruction. To reiterate, HRS 8§ 396-14 provides that

[nNJo record or determ nation of any adm nistrative
proceedi ng under this chapter or any statement or report of
any kind obtained, received, or prepared in connection with
the adm nistration or enforcement of this chapter shall be
adm tted or used, whether as evidence or as discovery, in
any civil action growing out of any matter mentioned in the
record, determ nation, statement, or report other than an
action for enforcement or review under this chapter

(Enmphases added.) “The interpretation of a statute is a question

of |l aw revi ewabl e de novo.” Sato v. Tawata, 79 Hawai ‘i 14, 17,

897 P.3d 941, 945 (1995). In R chardson v. Gty & County of

Honol ul u, 76 Hawai ‘i 46, 68-69, 868 P.2d 1193, 1215-16 (1994),

this court held that

[oJur primary duty in interpreting and applying statutes is
to ascertain and give effect to the |legislature’ s intention
to the fullest degree. Although the intention of the
|l egislature is to be obtained primarily fromthe | anguage of
the statute itself, we have rejected an approach to
statutory construction which limts us to the words of a
statute[,] . . . for when aid to construction of the meaning
of words as used in the statute, is available, there
certainly can be no rule of |law which forbids its use
however clear the words may appear on superficial
exam nation

Thus, the plain | anguage rule of statutory
construction, does not preclude an exam nation of sources
other than the | anquage of the statute itself even when the
| anguage appears clear upon perfunctory review. Were this
not the case, a court may be unable to adequately discern
t he underlying policy which the |egislature seeks to
promul gate and, thus, would be unable to determne if a
literal construction would produce an absurd or unjust
result, inconsistent with the policies of the statute
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(Enphasis added.) (Citations omtted.) According to the

| egi slative history of the pertinent |anguage in HRS § 396-14, 3

[t] he purpose of this bill is to prohibit the use of any
statement, report or record prepared or obtained by the
| abor departnment in the course of its adm nistration of the
i ndustrial safety law in any civil suit arising out of any
acci dent or incident mentioned in the statement, report or
record except in cases involving the enforcement or review
of the safety | aw.

Ef fective enforcement of the industrial safety |aw
requires a thorough and exhaustive investigation of each
i ndustrial accident. Such an investigation is difficult to
attain unless witnesses are assured that information and
statement given to the department of |abor will be held
confidential and not be disclosed in any civil suit arising
out of the accident involved

This proposal, if adopted will encourage workers and
other witnesses to candidly report on any accident and in
turn assist the | abor department in achieving better safety
measur es.

Sen. Stand. Conm Rep. No. 970, in 1969 Senate Journal, at 1254
(enmphases added).

The non-issuance of a citation does not fall within the
express prohibitions of HRS § 396-14. However, the question of
whet her HOSHA cited WI 1l ocks or not was irrelevant to whether
Wl ocks was or was not negligent in the civil case. Gven the
| egi slative intent of insulating HOSHA i nvestigatory matters from
di sclosure in civil cases, both the issuance of a citation or

| ack of issuance must be excl uded. In the civil case the failure

33 HRS § 396-14 was enacted in 1972 when it was codified within the
HOSHA, HRS chapter 396. Prior to 1972, however, the |anguage prohibiting
evi dence obtained in an adm nistrative proceeding already existed within
chapter 96, section 1 of the Hawai‘ Revised Statutes. Specifically, “[n]o
record or determ nation of any adm nistrative proceedi ngs under this chapter
[ Chapter 96, Industrial Safety] or any statement or report of any kind
obt ai ned or received in connection with the adm nistration or enforcement of
this chapter shall be admtted or used as evidence in any civil action growi ng
out of any matter nmentioned in the record[,]” was enacted within chapter 96
relating to industrial safety in 1969. 1969 Haw. Sess. L. Act 70
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to adhere to HOSHA regul ations was to be determ ned by the jury.
It was therefore error to admt evidence that no citation was
I ssued, as it would have been to admt evidence of HOSHA
citations inmposed on Tri-S.

Adm ssi on of such evidence all owed Defendants to argue,
in effect that because no citation had been issued, there had
been no violation of the regulations.?* During closing argunent

Wl ocks” attorney argued to the jury that “OSHA did their

i nvestigation and WIllocks wasn't cited . . . if thereis a

violation, OSHA will cite. They didn’t do it.” (Enphasis
added.) GConmes’ attorney also argued to the jury that “[t] hey
[(OSHA)] did not cite WIlocks. Now how can that be if the | aw
Is as the Plaintiffs suggest?” 1In light of HRS § 396-14, no

evi dence, argunent, or instruction regarding the HOSHA

i nvestigation or HOSHA actions shoul d have been allowed at trial.

Therefore, the court erred in admtting Hons' testinony

34 Plaintiffs state in their opening brief that “the trial court
permtted . . . Hons, to testify, over Plaintiffs’ objection, that WII ocks
had not been cited by HOSHA for violation of OSHA regul ations in _connection
with its investigation of the accident.” (Enphasis added). W 1l ocks,
however, states that “[t]here is no evidence that an adm nistrative proceeding
was ever conducted to decide whether W Il ocks violated any of OSHA s
regulations.” Still, Plaintiffs argue in their reply brief that “the obvious
purpose in W Il ocks’ counsel’s eliciting the above testinmony fromthe answer
i mplied statements that (1) the OSHA adm nistrators did not interpret OSHA's
failsafe 10° rule in accordance with its plain meaning, and (2) after its
i nvestigation of the accident, OSHA determ ned that no violation of its 10
rule was involved in the accident.”

Mor eover, the adm ssion of this statement enabled WI | ocks
attorney to argue, as noted above, that “OSHA did their investigation and
W Il ocks wasn’t cited[;] . . . if there is a violation, OSHA will cite. They
didn't do it.” (Enphasis added). Statements made in court bind parties as
judicial adm ssions. HRE Rul e 803(a)(1); see also Myers v. Cohen, 67 Haw.
389, 394, 688 P.2d 1145, 1149 (1984). Because W I | ocks’ attorney stated that
the citations were not issued to W Ilocks followi ng an investigation, WIIocks
is bound by the representation that an investigation took place
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that WI Il ocks was not cited for HOSHA viol ati ons.

VI .
The court did not err when it barred i npeachnent of
Taft by prohibiting the introduction of HOSHA citations issued to
Tri-S, but it should have stricken Taft’s reference to the HOSHA

investigation. Plaintiffs asked Taft:

Q [Y]ou were generally famliar in Novenmber of 1994
with the OSHA regul ations that related to electrical safety
having to do with the operation of machinery next to power
wires?

A: Yes.

Q And based upon your having gone out to the site on
Novenmber 18'" and the conversations you have had with Gl enn
Erm tano, did you determ ne that the rig was placed at the
site where the accident happened in violation of the OSHA
electrical safety regul ation?

A: The OSHA inspector at that tine said it was all

right.

(Enmphasi s added.) Although Taft’s answer was nonresponsive and
vol unteered information, Plaintiffs did not object to Taft’s
answer, nor did they nove to strike it. The day after Taft’'s

al | eged non-responsive answer was given, but still during Taft’s
cross-examnation, Plaintiffs orally noved to reconsider the
court’s prior ruling on Defendant’s notion in limne 1 to exclude
at trial any evidence of OSHA citations issued to Tri-S.
Utimately, the court reaffirnmed its earlier ruling on the notion
inlimne 1 prohibiting evidence of the Tri-S OSHA citations,

t hus the proposed i npeachnent evidence was still barred.

Plaintiffs argue that the result of Taft’s non-
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responsi ve answer resulted in several inproper inferences by the
jury which were: (1) that “the OSHA i nspector did not interpret
the OSHA regul ations to prohibit the accident placenent of the
drill rig to violate OSHA's fail-safe 10" rule”; and (2) that
“the OSHA inspector probably interpreted the OSHA 10’
[regulation] in a manner consistent with M. Hons’ interpretation
of the OSHA rule — that the machinery capable of contact with
hi gh voltage wires could be operated as |long as the operator did
not conme within 10° of the wires.” Thus, they contend that the
court erred in refusing to permt themto inpeach Taft with
evi dence of the OSHA citation because Taft’s response was non-
responsive, prejudicial, and at variance with his pretrial
deposition testinony and the truth.

As Plaintiffs did not object to Taft’s response or nove
to strike the response, this point of error may “be
di sregarded[.]” HRAP Rule 28(b)(4). Plain error may be
recogni zed at the discretion of the court. HRAP Rule 28(b)(4);

see also State v. Fox, 70 Haw. 46, 54, 760 P.2d 670, 675 (1988).

However, because this case is remanded on other grounds, it is
sufficient to note that no reference should have been nade to the
HOSHA i nvestigation and the court should have stricken such
testi nony.
VII.
It follows fromthe analysis of Hons' testinony, see

supra, that the court abused its discretion when it denied
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Plaintiffs’ notion for mstrial. Plaintiffs argue that the

conbi ned effect of the grounds asserted, at the time of the

nmotion for mstrial, was that the jury would likely be permtted

to deci de the negligence issue against WIIocks based upon a

conbi nati on of false suggestions and inferences provided to them
"Anotion for mstrial should be granted when there is

an occurrence of such character and magnitude that a party is

denied the right to a fair trial." Kawanata Farns, Inc. v.

United Agri Prods., 86 Hawai‘i 214, 246, 948 P.2d 1055, 1086

(1997) (quoting Aga v. Hundahl, 78 Hawai‘i 230, 245, 891 P.2d

1022, 1037 (1995)). “Appellate review of a trial court’s ruling
on a notion for mstrial is under the abuse of discretion
standard.” |d. Furthernore, “[a]s in all actions involving
discretion . . . [the a]ppellant nmust show that the trial court’s
deci sion clearly exceeded the bounds of reason or disregarded
rules or principles of |law or practice to the substanti al

detrinment of a party litigant.” Johnson v. Robert’s Hawaii Tour,

Inc., 4 Haw. App. 175, 179, 664 P.2d 262, 266 (1983) (internal
guotation marks omtted).

Plaintiffs claimthat the court’s follow ng actions
were prejudicial and denied Plaintiffs a fair trial:
(1) Plaintiffs® principal basis for its claimof negligence
against WIllocks was the failure of Wllocks and its
subcontractor, Tri-S, to conply with the OSHA el ectrical safety

regulation; (2) the heart of Plaintiffs’ and Defendents’ case of
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negl i gence turned on the neaning and interpretation of the HOSHA
el ectrical safety regulations; (3) the court’s refusal to permt
Han to testify to WIllocks’ and Tri-S s violations of electrical
safety regulations; (4) the court’s refusal to permt the jury to
view rel evant OSHA el ectrical safety regulations (Plaintiffs’
exhibits 109 and 150), which were admtted into evidence but the
jury was not permtted to view, (5) the court’s allowance of
Hons’ testinony that HOSHA did not cite WIIlocks for a violation
of OSHA regul ations in connection with the accident, raising an

i nference that HOSHA did not consider operation of the drill rig
to violate the ten-foot fail safe rule and that HOSHA did not
interpret its fail-safe rule in accordance with its plain

meani ng; (6) the court’s failure to reconsider its prohibition of
Plaintiffs’ exhibits 119 and 120 (Tri-S s OSHA citations and
stipul ation/settl ement agreenent), and the court’s refusal to
permt Plaintffs to inpeach Taft with evidence that the OSHA

i nspector considered placenment of the drill rig to violate the
fail safe rule; and (7) the court’s use of HRS § 396-14 to
exclude HOSHA' s determ nation that Tri-S viol ated OSHA

regul ations, and permtting testinonial evidence that HOSHA did
not cite Wllocks for violations. Plaintiffs fail to present

di scernabl e argunents as to itenms (1), (2) and (4) or facts to
show prejudice therefor. The remaining grounds have essentially
been di scussed supra.

As nmentioned, the court erred with respect to
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permtting Hons’ to testify that WI Il ocks had not received any
citation. The substance of Plaintiffs’ claimof negligence was
that Wllocks failed to “conformto certain standards of conduct
for protection of others against unforeseeable risks[.]”

Evi dence that WI Il ocks was not issued a HOSHA citation was error.
Because of the inference that WIIlocks had not violated the
regul ati on which m ght be drawn from such testinony, such
testinmony resulted in “substantial detrinment” to Plaintiffs.
Johnson, 4 Haw. App. At 179, 664 P.2d at 266. Thus, by allow ng
Hons to so testify, the court “denied [Plaintiffs] the right to a

fair trial.” Kawanata Farnms, 86 Hawai < at 245, 948 P. 3d at

1086.

VI,
Plaintiffs argue that the court erred when it refused

to give Plaintiffs’ instruction no. 43.% “Wen jury

35 Plaintiff’s instruction no. 43 stated as follows:

In his final argument, M. Robert Crudel e[, counse
for Gomes,] argued: (1) The OSHA inspector, in his
investigation of the accident giving rise to this case
determ ned that the Watson 3000 was not placed too close to
the high voltage wires when drilling next to the dry well
nunber 10, and (2) that the OSHA inspector, by not citing
W Il ocks, in effect, did not interpret the section 12-141-
3(d)(6)(C) to nean that the Watson 3000 could not be
operated if any part of it could possibly come within 10" of
hi gh voltage wires.

Bot h of these arguments were based upon a false
prem se. In fact, the OSHA i nspector made no such
determ nation or interpretation of section 12-141-
3(d)(B6) (G, and you are to disregard both such arguments of
M. Crudel e.

(Enphasi s added.)
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instructions or the om ssion thereof are at issue on appeal, the
standard of review is whether, when read and considered as a
whol e, the instructions given are prejudicially insufficient,

erroneous, inconsistent, or msleading.” Tabieros v. dark

Equi p. Co., 85 Hawai‘i 336, 350, 944 P.2d 1279, 1293 (1997).
“Erroneous instructions are presunptively harnful and are a
ground for reversal unless it affirmatively appears fromthe
record as a whole that the error was not prejudicial.” |d.

(citing State v. Arceo, 84 Hawai‘i 1, 11, 928 P.2d 843, 853

(1996)). As discussed earlier, reference to the HOSHA

i nvestigation would be barred by HRS § 396-14, therefore
reference to the investigation in closing argunent woul d al so be
barred. The day after Hons had conpleted his testinony,
Plaintiffs orally requested a curative instruction relating to
Hons’ testinony that HOSHA did not cite WIlocks. The court
denied the notion for a curative instruction. Wile the court
did not err in rejecting proposed instruction no. 43, it should
have given a curative instruction as had been requested the day

after Hon testified.

| X.
The court did not err when it refused to give the jury
i nstructions on ultrahazardous activity. Plaintiffs contend that
t he evi dence denonstrated at trial that drilling in proximty to

energi zed, uninsulated wires was an ultrahazardous activity.
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Specifically, Plaintiffs argue that due to the (1) proximty of
the three dry wells to HELCO s wires, (2) the respective heights
of the boomand wires, (3) the drill rig s dinensions, and

(4) the boomradius, when the boom | eaned out of the verti cal
position during operation, it was capable of contact with the
wires on all three dry wells, thus creating an ul trahazardous
activity. They maintain that under section 519 of Restatenent
(2d) of Torts (1977) (Restatenent), the activity was abnormally
danger ous and ul trahazardous, subjecting Defendants to strict
liability. Therefore, Plaintiffs contend that the court erred by
refusing to instruct the jury on ultrahazardous activity.

Whet her or not an activity constitutes an “abnormally
dangerous” or “ultrahazardous” activity is purely a question of
law for the court and not the jury to decide. Restatenent § 520,
comment |. \Wen applying the standard of review for jury
instructions as stated above, the denial of the ultrahazardous
instruction was not error.®* Specifically, the instructions
woul d not have been proper as the drilling of dry wells was not
an ul trahazardous activity within the neaning of the Restatenent

§ 519. The Restatenent provides:

36 Gomes contends that Plaintiffs failed to “reference any activity

characterized as constituting an “ultrahazardous” activity. Therefore, Gomes
argues that Plaintiffs failed to notify himof such a claim Takaki v. Allied
Mach. Corp., 87 Hawai‘i 57, 65, 951 P.2d 507, 515 (1998). As such, Plaintiffs
shoul d be barred from asserting this claim against Gomes. As notice pleading
should be liberally construed, however, Plaintiffs were not required to “set
out in detail the facts upon which [they] base[] [their] claim” Hall v. Kim
53 Haw. 215, 219, 491 P.2d 541, 544 (1971) (internal quotation marks om tted)
(quoting Conley v. G bson, 355 U.S. 41, 47 (1957)).
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(1) One who carries on an abnormally dangerous activity is
subject to liability for harmto the person, |and or
chattel or another resulting formthe activity,
al though he has exercised the utmost care to prevent
the harm

(2) This strict liability is limted to the kind of harm
the possibility of which nmakes the activity abnormally
danger ous.

(Enphasis added). The rule is applicable only to activities that

are carried out with all reasonable care and that are of such a

utility that the risk involved cannot be regarded as so great or
so unreasonable as to nake the activity an act of negligence
merely to carry on the activity. Restatenent 8§ 520, comment b
When determ ning whether an activity is abnormally
dangerous, the followng factors are to be consi dered; however it

is not necessary that each of the factors be present.

(1) exi stence of a high degree of risk of some harmto the
person, |land or chattels of others;

(2) l'i kelihood that the harmthat results fromit will be
great;

(3) inability to elimnate the risk by the exercise of
reasonabl e care;

(4) extent to which the activity is not a matter of connon
usage;

(5) i nappropri ateness of the activity to the place where
it is carried on; and

(6) extent to which its value to the community is

out wei ghed by its dangerous attributes.

Rest at enent 8§ 520, comment f (enphasis added).
Most ordinary activities can be made entirely safe
t hrough the exercise of reasonable care and when safety cannot be
attained by the exercise of due care there is reason to regard
t he danger as an abnormal one. Restatenent 8§ 520, coment h.

Because the hazard from high voltage |ines may be avoided in
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several ways, the drilling of dry wells near high voltage power
lines, in and of itself, cannot be deened an activity that would
be abnormal | y dangerous when “carried out wwth all reasonable
care.” Restatenent 8 520, coment b. Therefore, the court did

not err in refusing this instruction.

X.

The court erred by failing to instruct the jury that
t he HOSHA regul ati ons had the force and effect of |aw
Plaintiffs contend that the trial court erred in refusing to
instruct the jury that HOSHA regul ati ons have the force and
effect of law. Specifically, the court deleted the words “under
Hawaii |law from Plaintiffs’ instructions nos. 19-22 and 27-29.
The court also refused Plaintiffs’ instruction no. 23 which
stated, “Hawaii’s OSHA Regul ations pronul gated by the Depart nent
of Labor and Industrial Relations of the State of Hawaii have the
force and effect of |law throughout the State.” The jury,
however, was given the Court’s instruction no. 4.4,3 which
stated that a violation of the | aw may be evi dence of negligence.

Plaintiffs contend that although that instruction was given, it

87 Court’s jury instruction no. 4.4 stated as follows:

The violation of a |law may be evidence of negligence
but the fact the | aw was violated is not sufficient, by
itself, to establish negligence. The violation of the |aw
must be considered along with all the other evidence in this
case in deciding the issue of negligence

Whet her there was a violation of a lawis for you to
det erm ne.
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did not advise the jury that the violation of HOSHA regul ati ons

coul d be consi dered evidence of negligence. The court del eted

the words “under Hawaii law’ in order to be consistent with other
instructions which also articulate Hawai ‘i | aw but are not
prefaced with the words “under Hawai‘i |aw’.

As Plaintiffs objected to the om ssion of the words
“under Hawaii law,” this court is obligated to determ ne whet her
error occurred based on whether the “instructions given are
prejudicially insufficient, erroneous, inconsistent, or
m sl eadi ng. Tabi eros, 85 Hawai‘i at 350, 944 P.2d at 1293. The
court’s giving of court’s instruction no. 4.4, which stated that
the a “violation of |aw may be evidence of negligence[,]”
necessitated a designation of what the “law’ was. It is not
reasonabl e to assune that the jury would be able to distinguish
which jury instructions were “laws” that woul d be evi dence of
negli gence. Therefore, the court erred in onmtting nodifying
| anguage in instructions no. 19, 20, 21, 22, 27, 28 and 29
because the om ssion of “under Hawaii |aw’ rendered those
i nstructions “prejudicially insufficient . . . [and] m sleading.”

See Tabi eros, 85 Hawai‘ at 350, 944 P.2d at 1293.

Xl .
The court did not err in instructing the jury that a
violation of |law was insufficient, by itself, to establish

negligence. Plaintiffs argue that Court’s instruction no. 4.4,
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as nodified, see supra n.36, was erroneous and highly
prejudicial, nmandating reversal. Plaintiffs submt that a
violation of law, by itself, is sufficient to establish
negligence. Although Plaintiffs state that instruction no. 4.4,
as nodi fied, was given over Plaintiffs objection, nowhere during
settlenment of instruction 4.4. (nodified) is Plaintiffs’

obj ection noted. Therefore, because Plaintiffs failed to raise

the argunent at trial, it is deened to have been wai ved on

appeal. State v. Mses, 102 Hawai ‘i 449, 456, 77 P.2d 940, 947,

reconsideration denied, Oct. 23, 2003 (docunent not yet

available). In any event, instruction no. 4.4 is a correct

statenent of the | aw. 28

Xl |
The court gave WIIlocks’ instruction no. 11
(instruction no. 11) over Plaintiffs’ objections. Instruction
no. 11 states, “One who hires an independent contractor to
performwork is not liable for injuries to the independent

contractor’s enployees resulting fromthe work where the

38 Hawai ‘i case | aw does not state that a violation of |aw, by

itself, is sufficient to establish all the elements of negligence. See State
v. Tabigne, 88 Hawai‘ 296, 304, 966 P.2d 608, 616 (1998) (holding that juries
may consi der violations of statutory standards as evidence of negligence); see
also Mchel v. Valdastri, Ltd., 59 Haw. 53, 55, 575 P.2d 1299, 1301 (1978)

(hol ding that defendant’s failure to conformto standards established by |aw

. is adm ssi ble as evidence of negligence)”; Sherry v. Asing, 56 Haw. 135
149, 531 P.2d 648, 658 (1975) (holding that violation of an ordinance was an
“appropriate question of fact for the jury to decide in connection with the
issue of negligence”); Young v. Honolulu Constr. & Draying Co., Ltd., 34 Haw.
426, 435 (1938) (holding that the violation of an ordinance prescribing duty
“is evidence of negligence sufficient to require the question of negligence to
be submitted to the jury”). Mor eover, the cases cited by Plaintiffs do not
support their proposition that the law is that “a violation of law, by itself,
is sufficient to establish negligence.”
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i ndependent contractor exercised conplete direction and control
over the performance of the work.” Plaintiffs argue that

instruction no. 11 was contrary to the holding in Makaneole v.

Ganpon, 70 Haw. 501, 777 P.2d 1183 (1989) [hereinafter “Makaneol e
I1”], and the instruction conflicted with Plaintiffs’ instruction
no. 5, the Peculiar Ri sk instruction (instruction no. 5), given
by the court. Instruction no. 5 states that

[0l ne who enpl oys an independent contractor to do work which

the enmpl oyer should recognize as likely to create during its

progress a peculiar risk of physical harmto others unless

speci al precautions are taken, is subject to liability for

physi cal harm caused to them by the failure of the

contractor to exercise reasonable care to take such

precautions, even though the employer has provided for such

precautions in the contract or otherwi se.
Plaintiffs also argue in their reply brief that 1) “[t]he jury
was not told which was the controlling instruction or which
instruction was the general rule and which the exception; nor
were they told whether WIlocks” [instruction n]Jo. 11 controlled
or the negligent instructions given[,]” and (2) “the jury may
very well have decided both the negligence claimand speci al
precaution clains against WI|ocks based on Instruction No. 11
whi ch was heavily stressed by WIIlocks” counsel in closing
argunent.” Both WIIocks and Gones assert that WII ocks
instruction no. 11 did not conflict with Makaneol e. ®°

| n Makaneol e, an enpl oyee of a subcontractor,

D I'1'i ngham Construction Corp. (D llingham, was struck and

89 Both Wl ocks and Gomes argue that the jury determ ned that the
risk presented under the facts of this case did not rise to the level of a
“peculiar risk.” Therefore, “there could be no peculiar risk liability [under

instruction 11,] absent the presence of a peculiar risk [under instruction
5].11
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injured by a clanp designed to transport plywod attached to a
crane that was maneuvered by a fell ow enpl oyee at a hotel job

site. Makaneol e sued, inter alia, the owner of the hotel, Kauai

Devel opnment Corp. (KDC) and his fell ow enpl oyee, Drake Ganpon
(Gampon), who operated the crane. | n Makaneole v. Ganpom 7 Haw.

App. 448, 776 P.2d 402 (1989) [hereinafter “Makaneole 1"], the

I nternmedi ate Court of Appeals (ICA) cited to Taira v. Oahu Sugar
Co., 1 Haw. App. 208, 616 P.2d 1026 (1980), which “held that one
who hires an independent contractor to performwork is not |iable
for injuries to the i ndependent contractor’s enpl oyee resulting
fromthat work where the i ndependent contractor exercised
conplete direction and control over the performance of the work.”
7 Haw. App. at 454, 776 P.2d at 407. The ICA indicated that the

question of control was at issue in Makaneole I, and that the | CA

had previously held that the enployers on the jobsite to oversee
the contractor’s perfornmance was sufficient to rai se a genuine
i ssue of fact as to control for summary judgnent purposes.

In part 111.C. of the opinion, the I CA considered
Makaneol e’ s argunent that KDC was vicariously |iable for
DiIlingham s negligence under Restatenent 88 416 and 427 which
represented “the sane general rule, that the enpl oyer renains
|iable for injuries resulting fromdangers which he should
contenplate at the tinme that he enters into the contract, and
cannot shift to the contractor the responsibility for such
dangers, or for taking precautions against them” 1d. at 459,
776 P.2d at 409-10 (quoting Restatenment, 8§ 416 comment a) (citing
Jones v. Chevron U S A, Inc., 718 P.2d 890, 898 (Wo. 1986)).
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The I CA noted that “[t]he principles expressed by Restatenent 88

416 and 427 represent exceptions to the general rule that one who

enpl oys an i ndependent contractor is not liable for the

neqgl i gence of the i ndependent contractor or the independent

contractor’s enployees.” [|d. (enphasis added); see also Van

Arsdale v. Hollinger, 437 P.2d 508 (Cal. 1968).% However, the

| CA observed that “nobst of the courts that have considered the
guesti on whet her the exception applies to the independent
contractor’s enployee who is injured on the job have refused to

apply it in those circunstances.” Makaneole |, 7 Haw. App. at

459, 776 P.2d at 410 (citing Jones, 718 P.2d at 899). The

rati onal e for not applying the exception was that, inter alia,

“[t] he owner should not have to pay for injuries caused by the
contractor when the worker’s conpensation system al ready covers
those injuries.” 1d. at 460, 776 P.2d at 410.

In Makaneole Il, this court indicated that under HRS §

386-5 the “owner of the prenmises is not an enployer[,]” thus,
“the owner does not fall within the provisions of HRS § 386-5

whi ch exenpts enployers fromliability to enpl oyees.” Makaneole
I'l, 70 Haw. at 508, 777 P.2d at 1187. Thus, this court concl uded
that “statutes in the State of Hawaii provide no basis for
disregarding the legal principles laid down in 88 416 and 427 of
2 RESTATEMENT (SECOND) of TORTS” and reversed part 111.C of

40 Van Arsdale’s holding regarding the peculiar risk doctrine has

been overruled in Privette v. Superior Court, 854 P.2d 721, 726 (Cal. 1993).
The California Supreme Court, applying the California |abor code, stated that
“[e]l]ven when work performed by an independent contractor poses a special or

peculiar risk of harm. . . the person who hired the contractor will not be
l'iable for injury to others if the injury results fromthe contractor’s
‘collateral’ or ‘casual’ negligence.” 1d. at 726
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Mbkaneol e |. | d.

Hence, 88 416 and 427 of the Restatement apply in
Hawai ‘i and are viewed as “exceptions” to the otherw se “general
rule” expressed in Taira. On remand it is not certain whether
the evidence will warrant an instruction on the peculiar risk
doctrine, but in the event simlar instructions are proposed, the

foregoi ng anal ysis applies.

X,

Plaintiffs argue that the court erred in giving
Def endant Gomes’ instruction no. 2 because it nay have given the
jury the m staken inpression that Plaintiffs were obliged to
prove to themcertain facts which would create a duty or
obligation. Gonmes instruction no. 2 states in relevant part that
“[t]o prevail in a negligence claim Plaintiffs nust prove the
necessary el enments of negligence which are as follows: (1) Duty,
or obligation, recognized by |aw, requiring defendant to conform
to certain standards of conduct for protection of others agai nst

unf oreseeabl e risks.” (Enphasis added.) Apparently, Gones

m sstated a quotation fromW Prosser, Handbook of the Law of

Torts, 8 30 (4th ed. 1971), by substituting the word
“unforeseeabl e” in place of “unreasonable.” On remand, the
instruction, if used, nust be corrected. O herw se, other
instructions, such as WIllocks’” instruction no. 1 and Gones’
instructions no. 15 and 18, clarified what “duty” nmeant. There

were other jury instructions which informed the jury of the duty
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def endants owed to Rapoza. Specifically, WIIlocks proposed jury
instruction no. 1, as nodified, stated that “Defendants had a
duty to provide a reasonably safe place to work. This duty runs
to whonever the Defendants require or permt to performwork on
the prem ses.” Gones’ proposed instruction no. 18, given over
Plaintiffs objection, also instructed the jury that “[a]n owner
or occupier of land is not under a general duty to warn of the
presence of known or obvi ous dangers which are not extrene and
whi ch a reasonabl e person exercising ordinary attention,
perception and intelligence can be expected to avoid.” The court
al so instructed the jury that “[a]n owner or occupier of the
property owes a duty of reasonable care to all persons

anticipated to be on the prem ses.”

XI V.

Based on the foregoing, the February 13, 1998 order
granting Defendant Taft’s notion for summary judgnent and the
Cct ober 14, 1998 final judgnent are vacated and the case remanded
in accordance with this decision

DATED: Honol ul u, Hawai ‘i, January 2, 2004.
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