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OPI NI ON OF THE COURT BY RAM L, J.

On Novenber 8, 2000, we granted the application for a
wit of certiorari in No. 22183, filed by the State of Hawai i
(State)! on Cctober 31, 2000, to review the Internedi ate Court of

Appeal s’ (1 CA) Sunmary Disposition Oder (SDO, filed on

1 Aviolation of HRS 8§ 291C-102 is a civil traffic infraction, rather
than a crim nal offense. See HRS § 291D-2, -3 (1993). Thus, we refer to the
State of Hawai‘i as the “State,” rather than as the “prosecution.”



Oct ober 2, 2000. The SDO reversed the district court’s judgnent,
which was filed on Novenber 4, 1998, that West committed a
traffic infraction in violation of Hawai ‘i Revi sed Statutes (HRS)
§ 291C 102(a) (1993).

On Novenber 8, 2000, we also granted the State’s
application for wit of certiorari in No. 22337 to review the
| CA's opinion, which was filed on Cctober 2, 2000. Inits
publ i shed opinion, the ICA reversed the district court’s
judgnent, which was filed on January 5, 1999, that West commtted
atraffic infraction in violation of HRS § 291C 102(a).

Because the State contends in both applications for
wits of certiorari that there was sufficient evidence to find
West guilty inasmuch as the trial court properly took judicial
noti ce of speed schedul es, we di spose of the two cases in this
decision. W hold that there was sufficient evidence to find
West guilty because the trial court did, indeed, properly take
judicial notice of speed schedul es, under Hawai‘ Rul es of
Evi dence (HRE) Rul e 202(b) (1993) and, accordingly, vacate the
deci sions of the ICA and affirmthe trial courts’ findings of
guilt and subsequent sentences.

l. Backgr ound

A. Appeal No. 22183

The State brought an action agai nst West for speeding,

in violation of HRS § 291C-102(a),? and driving without a

2 HRS § 291C-102(a) provides: “No person shall drive a vehicle at a
speed greater than a maxi num speed |imt and no person shall drive a notor
(continued...)
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license, in violation of HRS § 286-102 (1993 & Supp. 1998).3 At
West’s bench trial, Oficer WIIl Cuney of the Honolulu Police
Departnent testified that, at about 2:00 p.m on July 10, 1998,
he neasured, by |aser gun, Wst traveling on Lunalilo Honme Road
at 48 mp.h. Cuney then testified that the “official city and
county speed signs” indicated that the speed limt was 30 mp. h.
Subsequently, the State successfully asked the trial court to

take judicial notice of the speed limt:

[ THE STATE]: May the Court take judicial notice that the
posted speed |limt on Lunalilo Home Road traveling in the
makai direction is 30 m | es-an-hour as indicated by the
speed schedule? This is on file with the District Court.

THE COURT: You have it there?

[ THE STATE]: Yes, your Honor

THE COURT: You showed [West]?

[ THE STATE]: And may the record reflect that |I'm showi ng speed

schedule -- this is schedule four, speed limt, 30 mles-an-
hour under Section 15-7.2(3)(a) of the Revised Ordi nances of

City and County of Honolulu, State of Hawaii, to defense
counsel [sic].!

2(...continued)
vehicle at a speed less than a m ninum speed Iimt established by county
ordi nance.”

3 HRS § 286-102 reads, in relevant part:

(a) No person, except one exenpted under section 286-105
one who holds an instruction permt under section 286-110
one who holds a commercial driver’s license issued under
section 286-239, or a commercial driver’s license
instruction permt issued under section 286-236, shal
operate any category of motor vehicles listed in this
section without first being appropriately exam ned and duly
licensed as a qualified driver of that category of notor
vehi cl es.

4 Inits answering brief, the State explains its two m sstatenents:
The State [mistakenly] cited to the 1978 (1983) edition of the

Revi sed Ordi nances of Honolulu (“R_O H."). Section 15-7.2(3)(a)
was recodified in the 1990 edition of the RO H as § 15-7.2(c),

but the provision's substance remai ned exactly the same. It
appears that the State inaccurately referred to Schedule “VI” as
Schedul e “IV", however, it is clear fromthe cited secti on—R. O. H
§ 15-7.2(3)(a)—that the Schedule referred to was, in fact,
“Schedule VI.”
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THE COURT: Based upon [West’'s] objection to those materials, it
will be -- noted by the Court over the objections of
[West]. [3]

So you have your record on that now.

After further argunment, the trial court found West guilty.
On appeal, the I1CA summarily reversed the trial court’s
judgnent that West violated HRS § 291C- 102(a), by referencing its

di sposition in appeal No. 22337. See State v. Wst, No. 22183,

slip op. (Haw. C. App. Cctober 2, 2000).
B. Appeal No. 22337

In a simlar case, the State brought a separate claim
agai nst West of speeding in violation of HRS § 291C-102(a). At
West’s bench trial, Oficer Mark Kutsy of the Honolulu Police
Departnment testified that, at about 2:50 p.m on July 20, 1998,
he spotted West driving on Lunalilo Hone Road. Using his |aser
gun, Kutsy determ ned that West was traveling at 51 mp.h. He
noted that the “official Cty and County of Honolulu or State of
Hawaii traffic control signs” indicated that the speed |imt was
30 mp.h. The State then asked the trial court to take judicial
notice “of the speed schedule on file with the district court”
and “city ordinances.” Over Wst’'s objection, which referenced

State v. Lane, 57 Haw. 277, 554 P.2d 767 (1976), the trial court

took judicial notice of the speed schedules and city and county
ordi nances. After further proceedings, the trial court found

West qguilty.

5 The record is unclear as to what West's specific objections were, or
whet her there were even any.
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On appeal, the I1CA held that the trial court erred in
taking judicial notice of the speed schedul es, and, therefore,
that the State failed to present sufficient evidence to find Wst

guilty. See State v. West, No. 22337, slip op. at 29-31 (Haw

Ct. App. COctober 2, 2000).

1. Standards of Revi ew

A Judicial Notice®

[Dlifferent standards of review must be applied to
trial court decisions regarding the adm ssibility of
evi dence, depending on the requirements of the particular
rul e of evidence at issue. \When application of a particular
evidentiary rule can yield only one correct result, the
proper standard for appellate review is the right/wong
st andard.

State v. Staley, 91 Hawaii 275, 281, 982 P.2d 904, 910 (1999)

(quoting Kealoha v. County of Hawaii, 74 Haw. 308, 319, 844 P.2d

670, 676, reconsideration denied, 74 Haw. 650, 847 P.2d 263

(1993)).

6 Although judicial notice of law is technically considered
evidentiary, some have argued that it is more properly considered procedural

When the sources of |aw were dubi ous at best, the job of
sorting out the applicable Iaw was shifted to the jury,

wi t ness how foreign | aw and muni ci pal ordi nances were
treated as questions of fact. When next judges began to
rule on the tenor of this |law, even though it was stil
“fact” to be devel oped by the parties, there may have been
some justification for describing this process as judicia
notice. As all |aw has become increasingly accessible and
judges have tended to assume the duty to rule on the tenor
of all law, the notion that this process is part of judicia
noti ce has become increasingly an anachroni sm Evi dence
after all, involves the proof of facts. How the law is fed
into the judicial machine is nmore appropriately an aspect of
the |l aw pertaining to procedure. Thus it is that the

el ectronic beeps sounded by today’'s data processing

equi pment may be actually tolling the intellectual death
knell of this discrete subject-matter hitherto dealt with as
a subdivision of the | aw of evidence

McCorm ck on Evidence § 335 (5th ed. 1999).
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B. Sufficiency of Evidence

[V]erdicts based on conflicting evidence will not be
set aside where there is substantial evidence to support the
[trier of fact's] findings.”” Staley, 91 Hawai‘ at 281, 982

P.2d at 910 (quoting Tsugawa v. Reinartz, 56 Haw. 67, 71, 527

P.2d 1278, 1282 (1974)). *“Substantial evidence” is defined as
“credi bl e evidence which is of sufficient quality and probative
value to enable a [person] of reasonable caution to support a

conclusion.” 1d. (citing Aga v. Hundahl, 78 Hawai‘ 230, 237,

891 P.2d 1022, 1029 (1995), and In re Doe, 76 Hawai‘ 85, 93, 869
P.2d 1304, 1312 (1994) (citations omtted)).

[l Di scussi on

A Exi sting Hawai ‘i Law

HRE Rul e 202(b) mandates that “[t]he court shall take
judicial notice of . . . all duly enacted ordinances of cities or
counties of this State.” (Enphasis added.)

Al t hough we addressed judicial notice with respect to

speed limts established by county ordinance in State v. Lane, 57

Haw. 277, 554 P.2d 767 (1976),7 that case was deci ded before the
enact ment of HRE Rule 202(b). Prior to 1980, when Rule 202(b)
was enacted, HRS § 622-13 (1968) established three ways that a

county ordi nance coul d be proven:

7 We held that “[i]f the conviction was for violation of § 291C-102(a),
proof of judicial notice of the applicable ordinance was required, for which
alternative procedures are prescribed by HRS § 622-13.” Lane, 57 Haw. at 278,

554 P.2d at 768.
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(a) Whenever, in any proceedi ngs before a court or person
havi ng authority to hear, receive and exam ne evidence, it is
necessary to prove any ordinance of any county of the State,

a copy of such ordinance, bearing the certificate, as to

its correctness, of the county clerk and under the seal of the
county, . . . shall be admtted in evidence as prima facie
proof of the contents thereof.

(b) A certified copy or copies of an ordi nance or ordi nances
of any county may be filed by the clerk of the county
with any court and thereafter the court may take
judicial notice of the ordinance or ordi nances and the
contents thereof in any cause, without requiring a
certified copy or copies to be filed or introduced as
exhibits in such cause

(c) Judicial notice shall be taken of an ordinance or
ordi nances of any county if a party requests it and
(1) furnishes the court sufficient information to
enable it properly to conply with the request, and
(2) has given each adverse party such notice as the
court may require to enable the adverse party to neet
the request. The court shall afford the adverse party
reasonabl e opportunity to present information rel evant
to the tenor of the ordinance to be noticed. |If the
court has insufficient information to enable it to
notice the matter judicially, it shall decline to take
judicial notice thereof.

In 1980, however, HRS 8§ 622-13 was repealed.® See 1980 Haw
Sess. L. Act 164, 8 6 at 273. In its place, the legislature
enacted HRE Rul e 202(b), which requires courts sinply to take
judicial notice of “all duly enacted ordi nances of cities or
counties of this state.” See 1980 Haw. Sess. L. Act 164, § 1 at
246.

The |1 CA applied HRE Rule 202(b) in State v. Vallejo, 9

Haw. App. 73, 78-79, 823 P.2d 154, 158 (1992), and ruled that the
trial court properly took judicial notice of the speed

schedul es: ®

8 In West, No. 22337, slip op. at 23-24, the ICA discussed State v.
Shak, 51 Haw. 626, 466 P.2d 420 (1970), and Territory v. Yoshi kawa, 41 Haw. 45
(1955). G ven that HRS § 622-13, which is the focus of these two opinions,
has been repeal ed, such analysis seenms irrelevant and potentially distracting

® The ICA' s published opinion in West neglects to mention its earlier
decision in Vallejo.
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Speed |limts for Honolulu county roads are established by
Revi sed Ordi nances of Honolulu (ROH) 1978 Chapter 15 (1983
ed.), the Traffic Code. The Traffic Code establishes a
myriad of regul ations, including speed Iimts, governing
traffic on county roads. Speed limts are established by
ROH § 15-7.2. The names of the individual streets covered
by the speed limts in ROH § 15-7.2 are |listed in Schedul es
IV through X, XXXI'I'l, and XXXVIIl, attached to and

i ncorporated in the Traffic Code. Rul e 202(b), Hawaii Rul es
of Evidence (HRE) (1985), requires the courts to take
judicial notice of all duly enacted ordi nances. When the
court took judicial notice of the Schedules filed with the
clerk, it took judicial notice of ROH § 15-7.2
Consequently, the ordi nance was proved.

This court has not previously dealt with the
application of HRE Rule 202(b), and we now address this question
for the first tine.

B. Judicial Notice of Miunicipal Odinances in Hawai ‘i

We hold that the courts are duty-bound to take
“judicial notice” of nunicipal ordinances. G ven the uni gueness
of this state’s judicial system we interpret the mandatory
| anguage of the judicial notice rule differently than other

states have.® \Wereas ot her states have nunicipa

10 Mpst states with statutes mandating courts to take judicial notice
of rmunicipal ordinances require counsel to explicitly ask that the trial court
take judicial notice of the particular municipal ordinance. For exanple,
Pennsyl vani a has a state statute that mandates that the trial courts “shall”
judicially note the contents of the code and bulletin. 45 Pa.C.S. A § 506
Nevert hel ess, the Pennsyl vania Superior Court ruled that counsel must first
“expressly ask the |l ower court to take judicial notice.” Commonwealth v.
Kittel berger, 616 A.2d 1, 8 (Pa. Super. Ct. 1992). See also Conmonwealth v.
Marcus, 690 A 2d 842, 844-45 (Pa. Conmw. Ct. 1997); Dream Mle Club v.
Tobyhanna Townshi p Board of Supervisors, 615 A . 2d 931, 933 (Pa. Commw. Ct.
1992). In interpreting the relevant statute, the Commonweal th Court of
Pennsyl vani a expl ai ned that:

Essentially, the intent of Judicial Code 8§ 6107 is to renove
any discretion a court mght have in determ ning whether it
will take notice of an ordinance. The section does not
direct a court to act on its own in obtaining evidence for
the record, but it does provide a court with the authority
to take whatever steps the court deens necessary to apply an
or di nance

Dream Ml e Club, 615 A.2d at 934. See also City of Mandan v. Mertz, 399
N. W 2d 298, 299 (N.D. 1987).

(conti nued. .



courts, see Jones on Evidence 8 2:85 (7th ed. 1992), our state
does not have such courts. Rather, state circuit and district
courts are authorized to try all cases arising fromthe violation
of ordinances in force in the counties. HRS 88 603-23, 604-11
(1993 & Supp. 1996). Thus, state courts nust take “judicial
notice” of municipal ordinances, just as they do of state
statutes. As Jones on Evidence § 2:2 explains, “It is axiomatic
that a court nmust ‘know the law within its jurisdiction; hence a
court is required to ‘notice’ applicable law and to instruct the
jury thereon, and the litigants are not permtted to attenpt to
persuade the jury that the lawis other than the court finds it

to be.” Moreover, Jones on Evidence observes that “[a]lthough

10¢. .. continued)

The two primary reasons for judicial notice of such “foreign” |aw are
increases in: (1) accessibility and (2) verifiability. Wth respect to the
first rationale, McCorm ck on Evidence 8 335 (5th ed. 1999) explains how
enhanced availability of foreign law has facilitated the taking of judicia
notice by courts of such | aw

I ndeed, when the source-material was not easily accessible
to the judge, as in the case of “foreign law’ or city

ordi nances, |aw has been treated as a peculiar species of
fact, requiring formal proof. We shall see, however, that
as these materials become nore accessible, the tendency is
toward permtting the judges to do what perhaps they should
have done in the beginning, that is to rely on the diligence
of counsel to provide the necessary materials, and
accordingly to take judicial notice of all law. This seens
to be the goal toward which the practice is marching

Wth regard to the second justification, McCorm ck on Evidence § 335 observes
that judicial notice of foreign |aw “could certainly be justified on the
principle of certainty and verifiability.” Simlarly, Jones on Evidence §
2:72 (7th ed. 1992) notes that the refusal of judicial notice of municipal
ordi nances “was understandabl e when trustworthy copies of such |laws were hard

to come by, but is difficult to justify today.” Both reasons are
interconnected: the increased accessibility of foreign | aw makes it nore
easily verifiable; in turn, like the Internet, the usefulness of this ready

availability is predicated on its trustworthiness. Factors affecting these
dual justifications include: (1) publication, see McCorm ck on Evidence § 335
Jones on Evidence § 2:81, (2) codification, see Jones on Evidence § 2:85, and
(3) conpilation, see McCorm ck on Evidence 8 335; Jones on Evidence § 2:81.
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the law varies fromjurisdiction to jurisdiction as to what |aws
are subject to judicial notice, . . . it is universally accepted
that a court nust judicially notice the public law of its own
jurisdiction.” |Id. at 8 2.2 n.2. Therefore, state circuit and
district courts nmust treat ordinances |ike state statutes,
specifically, as not required to be admtted in evidence or to be
expressly requested by counsel. Requiring otherw se would not
only vitiate the repeal of HRS § 622-13 and the correspondi ng
enact nent of HRE Rule 202(b)’s mandatory | anguage, see supra
Section IIl.A but also ignore the structural reality of our
judicial system

C. Application to These Cases

In West, No. 22337, slip op. at 29, the | CA decided
that the speed schedul es, which are not codified or enacted by
the city council, are not ordinances for purposes of judicial
notice.* W disagree.

The schedul es are properly incorporated by reference in
t he Revised Ordinances of Honolulu (ROH) by ROH § 15-7.2 (1997),
whi ch prescribes various speed imts by referring to different

schedul es. > For exanple, ROH 8§ 15-7.2(c) reads: “Thirty mles

11 The I CA’s reasoning necessarily inplies that all speed |limts, as
currently established, are not valid for purposes of speed limt violations.
See HRS § 291C-102(a) (“No person shall drive a vehicle at a speed greater
than a maxi mum speed limt . . . established by county ordinance.”); West, No.
22337, slip op. at 29 (arguing that the speed schedul es are not enacted by
ordi nance) .

2 In vallejo, 9 Haw. App. at 78-79, 823 P.2d at 158, the ICA simlarly

observed that the speed schedules are “incorporated in the Traffic Code” of
t he ROH.
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per hour. On those streets or portions thereof described in
Schedul e VI attached hereto and nmade a part hereof; subject,
however, to the limtations and extensions set forth herein.”
Tabl e 15.0, at the front of the chapter, lists thirty-eight
schedul es and the sections of the ROH they refer to.!® Mboreover,
ROH § 15-3.1(d)(2) (enphasis added) specifies that the speed
limt signs, which are based on the speed schedul es, see id.

8§ 15-7.3, are to be treated as enacted by ordi nance:

Any permanent or tenporary traffic control device |ocated
selected, installed or maintained by the director pursuant
to the provisions of this article shall have the full force
and effect as if it were located, selected, installed or

mai nt ai ned by ordi nance. Any person violating such traffic
control device shall be subject to the penalties provided in
this article or HRS Chapter 291C

(Enmphasi s added.) Such explicit |anguage denonstrates the City
Council’s express intention that the speed limt signs, which are
based on the speed schedul es, woul d designate the rel evant “speed
limt established by county ordi nance” for purposes of HRS §
291C- 102( a).

In its decision, the | CA observed that the County
Director of Transportation, not the City Council, had signed the
schedul es, and, therefore, questioned the legitinmcy of the
schedules. See West, No. 22337, slip op. at 30 n.12. The Gty
Council, however, properly delegated the authority to “l ocate,

select, install and maintain traffic control devices, including

13 The editor’s note at the bottom of the table indicates that the
“schedul es referred to in this table are on file with the office of the city
and county clerk and the department of transportation services, City and
County of Honolulu, and are avail able for exam nation by the general public
during reasonable hours.” ROH, Table 15.0
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tenporary traffic control devices,” which are based on the speed
schedul es, to the director of transportation services. RCOH § 15-
3.1(a)(1). In turn, “traffic control devices” are defined as
“all signs, signals, markings, and devices not inconsistent with
this chapter placed or erected by authority of a public body or
of ficial having jurisdiction, for the purpose of regul ating,
warning, or guiding traffic.” HRS 8§ 291C-1 (enphasis added).
See also ROH § 15-2. 26.

In addition, to hold that the speed schedul es are not
ordi nances for purposes of HRS § 291C 102(a) and HRE Rul e 202(b),
as insisted by the I CA see West, No. 22337, slip op. at 29,
woul d be whol ly inpractical. The Gty Council should not be
forced to pass ordinances setting the speed limt for each and
every street in the county. As the State correctly pointed out
inits application for wit of certiorari, “Requiring the Gty
Council to pass a separate ordinance for each such change woul d
not only squander the Council’s valuable time on mnisterial
duties but the inevitable delay woul d jeopardi ze public safety.”
In fact, HRS 8 291C-102(b), the very statute dealing with
nonconpl i ance of speed limts on state thoroughfares, recogni zes
the i mportance of delegation by the legislative body in setting
the speed limts: “The [state] director of transportation with
respect to highways under the director’s jurisdiction nmay place
signs establishing maxi num speed limts or mninumspeed limts.”

Because the trial court properly took judicial notice

of the speed limt, as required by HRE Rul e 202(b), we hold that
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there was sufficient evidence to find West guilty of violating
HRS § 291C- 102(a).

V. Conclusion
For the foregoing reasons, we: (1) vacate the ICA' s
SDO in appeal No. 22183, filed on Cctober 2, 2000, and affirmthe
district court’s judgnent, filed on Novenber 4, 1998; and
(2) vacate the I1CA's opinion in appeal No. 22337, filed on
Cct ober 2, 2000, and affirmthe district court’s judgnent, filed

on January 5, 1999.

Caroline M Mee,
Deputy Prosecuting
Attorney, for
petitioner/plaintiff-
appel l ee on the wit

-13-



