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Def endant - appel | ant Chri stopher Wl ner, Jr. appeals
fromthe trial court’s order declaring a mstrial, wthout
prejudi ce, due to prosecutorial msconduct. WIner was on tria
for one count of nurder in the second degree, in violation of
Hawai i Revised Statutes (HRS) 8§ 707-701.5 (1993). |In the m dst
of the trial, in response to several instances of prosecutori al
m sconduct, W/I ner sought to have the case dism ssed with
prejudice. On appeal, WIlnmer argues that the trial court abused

its discretion in declaring a mstrial sua sponte and, therefore,

that retrial is barred by his rights agai nst doubl e jeopardy

under the Hawai < and United States Constitutions. W hold that



the trial court erred in concluding that consent and nanif est
necessity existed and we reverse the trial court’s order
declaring a mstrial wthout prejudice.

I. BACKGROUND

On May 27, 1997, Christopher Wl ner was charged via
conplaint with one count of nmurder in the second degree for the
death of Gordon Granger. Ganger was WIlner’s enployer and his
supervi sed rel ease sponsor in another unrelated crimnal matter.
On May 1, 1997, Granger told an Intake Services Center worker
that he would no | onger employ Wl ner, thereby placing Wlner’s
supervi sed release in jeopardy. According to the prosecution, by
May 13, 1997, Wl nmer was aware that his rel ease could be revoked
and he woul d therefore be jail ed.

On May 15, 1997, Ganger’s dead body was found lying in
a large pool of blood in his kitchen. At trial, one expert
estimated that the tine of death had been between 7:30 p.m on
May 14 and 7:30 a.m on May 15. The police recovered nunerous
bl oody footprints fromthe kitchen, living room and bat hroom
Twenty footprints matched WI ner’s.

A jury trial began on Novenber 23, 1998. The tri al
court invoked the witness exclusion rule by an order filed on
Sept enber 11, 1998. On Decenber 2, 1998, the court noted on the
record that it was invoking the exclusion rule and instructed

counsel to assist in inplenmenting the rule throughout the



duration of the trial

An | ntake Services Center social worker, Sharon Rooney,
was scheduled to testify for the prosecution on Decenber 2, 1998
concerning Wl ner’s supervised rel ease status. Rooney had been
called to testify during her vacation and waited outside the
courtroomto be called to the stand. The trial court ruled that,
bef ore Rooney could testify, she had to all ow defense counsel,
Brian De Lima, to review her file on Wl ner so that he could
prepare for her cross-exam nation. After issuing the ruling on
the file review, the court took a recess. During the recess, De
Li ma overhead the deputy prosecuting attorney, Kay lopa, say to
Rooney in a |loud voice, “You can thank Brian De Lima” for having
to wait at the courthouse all day. De Lina reported the incident
to the court and argued that it cast himin a negative light to
Rooney and that a juror could have overheard the coment. |opa
deni ed having spoken in a |loud voice but admtted to using the
words “You can thank Brian De Linma.”

M sty Kuheana, WIlner’'s on-and-off girlfriend,
testified on Decenber 9, 1998. Kuheana was the only wi tness who
testified that Wlner admtted killing Ganger. She testified
that, on May 15, 1997, WIlner told her that he had killed G anger
because he t hought Granger and Kuheana had been involved in a
sexual relationship. He told her that he had stabbed G anger and

cut his throat, then washed the knife. Kuheana also testified



that, after |earning about the bl oody footprints found at the
scene, WIlner said that he wanted to put Corox on his feet to
try to renove his footprints.

Prior to Kuheana s testinony, a potential juror who had
been excused during jury selection received a letter fromthe
defendant. The potential juror returned to court and showed the
letter to the court clerk. In the letter, Wlner did not nention
t he pendi ng case, but he indicated that he wanted to pursue a
personal relationship with the potential juror.

Counsel for both sides agreed that the letter was not
rel evant to the case. However, during the lunch recess on
Decenber 9, 1998, in the judge' s chanbers, De Lina asked whet her
Kuheana had seen the letter. De Lina was considering whether to
cross-exam ne her concerning the letter. |opa represented that
the letter had not been disclosed to Kuheana. Kuheana conpl et ed
her testinony and, while De Linma questioned Kuheana extensively
regardi ng possible bias, he did not question her regarding the
letter Wl nmer sent to the potential juror.

During Kuheana' s cross-exan nation, De Lima |earned
that Lieutenant Francis Rodillas had given her a one thousand
dollar Crine Stoppers reward after she cooperated in the
i nvestigation and had given statenents that incrimnated WI ner.

On Decenber 10, 1998, during argunents on the prosecution’s



notion to recall Lieutenant Rodillas,! De Linma inforned the court
that the paynent had never been disclosed to him |opa clained
that she had informed Wlner’s forner attorney, Stanton Gshiro,?
about the paynent.

De Lima also informed the court that he had di scovered
t hat sonmeone fromthe prosecutor’s office had shown Kuheana the
letter to the juror during a recess during her testinony. |opa
admtted that VictimWtness Counsel or Irene Bender had told
Kuheana about the letter, but represented that it had not been
until after Kuheana' s testinony had been conpleted. After the
court took a brief recess to give lopa the opportunity to speak
wi th Bender again, lopa returned and repeated that Kuheana had
not | earned about the letter until after she had testified.
After a hearing,® the trial court found that Bender had told
Kuheana about the letter during the lunch recess, in the mddle
of Kuheana’'s testinony. The court also found that Bender

infornmed | opa during that sanme |unch recess that she had told

1 On Decenmber 9, 1998, the prosecution filed a notion to recall Rodillas
for the purpose of clarifying testinony he had given on December 7, 1998
during cross-exam nation. De Lim argued that, before Rodillas was recalled
he should be required to disclose the circumstances of the reward payment to
Kuheana

2 Oshiro withdrew as Wlmer’s counsel in July 1998 and De Li ma was named
as replacement counsel

8 The trial court allowed De Lima the opportunity to exam ne Bender in a
hearing pursuant to Hawai‘ Rules of Evidence (HRE) Rule 104 (1998). Rul e
104(c) states: “Hearings on the adm ssibility of confessions shall in al
cases be conducted out of the hearing of the jury. Heari ngs on other
prelimnary matters shall be so conducted when the interests of justice
require or, when an accused is a witness, if the accused so requests.”
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Kuheana about the letter.

On Decenber 11, 1998, De Lima filed a notion to dism ss
with prejudice and/or to strike Kuheana's testinony and/or for an
I nstruction regardi ng prosecutorial msconduct and/or to conpel
di scovery (notion to dismss). The notion was prem sed on the
prosecution’s failure to disclose the reward paynent to Kuheana.
A hearing on the notion was held on Decenber 14, 1998.

At the hearing, De Linma made an offer of proof and
asked for permssion to call lopa as a witness and question her
about other discovery matters. De Lima represented to the trial
court that he had recently interviewed Warren Mehau, a friend of
Wlmer’'s, in preparation for trial. Mhau inforned De Linma that
soneone fromthe prosecutor’s office had taken his statenent in
August 1998. De Lima infornmed the trial court that the statenent
was excul patory and he had not received a copy of any report
contai ni ng excul patory statements by Mehau. After a short
recess, lan Cate, lopa's co-counsel, inforned the court that the
report had not been provided to the defense.

Later that norning, after the jury was excused, the
trial court held an HRE Rul e 104 hearing on the Kuheana reward
and the Mehau report. lopa testified that she did not provide a
copy of the report to the defense because it was consistent with
informati on that the defense already had. 1lopa also testified

that she had discussed the report with her trial team which



I ncl uded Howard Sur, the investigator who prepared the report.
lopa testified that the team deci ded that Mehau shoul d not be
called as a prosecution w tness. Because Mehau was to be called
by the defense as an alibi wtness, lopa stated that she believed
that she was not obligated to disclose the report because it was
a statenment of a defense witness. |opa conceded that she had
received a letter fromDe Lima requesting disclosure of all alibi
evi dence and that she did not directly respond to the request.

Howard Sur testified that he interviewed Mehau on
August 20, 1998 and prepared a report on the same date. The
report detailed the interview and provi ded dates and tinmes of
Mehau's contacts with Wl nmer around the estimated time of
Granger’s death. Sur testified that he did not renenber
di scussing the report’s disclosure with Iopa and that he believed
that it would be turned over to the defense as a matter of
practi ce.

| opa was al so questioned about the reward paynent to
Kuheana. lopa clainmed that she disclosed it to Gshiro and the
court during a conference in the judge's chanbers. Gshiro then
testified that Iopa nentioned a one thousand doll ar check was
being held in a safe for Kuheana pending Rodillas’ application
for the paynent. GOshiro said that the discussion occurred at the
prosecutor’s office, not in the judge' s chanbers, on or around

June 27, 1997. He said that he was never informed that the noney



was actually given to Kuheana. The trial court found that
Li eutenant Rodillas made the reward paynent to Kuheana sonetine
in July or August 1997 and that |opa knew about the paynent at
that tine. The court also found that De Lima had never been told
about the reward.

On Decenber 15, 1998, after hearing further argunents

on the nmotion to dismss, the trial court sua sponte declared a

mstrial without prejudice.* Prior to this point, the
prosecution had conpleted its case-in-chief.

On Decenber 31, 1998, the trial court issued its
anmended findings of fact, conclusions of |aw, and order declaring
a mstrial without prejudice.®> The court, in pertinent part,
found that: (1) lopa attenpted to cast De Linma in a negative
light to Rooney; (2) lopa nade two misrepresentations to the
court about when Kuheana had seen the letter to the potenti al
juror; (3) lopa s testinony about the Mehau report was directly
contradicted by Sur’s testinony; and (4) lopa's testinony about
the reward paynment was directly contradicted by Gshiro’s
testinmony. The court, in pertinent part, concluded that: (1) the

Mehau report was material information tending to excul pate the

4 The trial court stated, “The Court is dism ssing this matter — rather
declaring a mistrial. It is without prejudice. . . . | believe that it is
appropriate that | dism ss this case without prejudice.” In context, it is
clear that the court declared a mstrial. This was confirmed by the order

t hat was subsequently entered
5 The trial court’s original order was filed on December 22, 1998. The

amended order was filed because the original order did not address the issue
of whether the retrial would violate double jeopardy.
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defendant; (2) the reward paynment to Kuheana was direct evidence

as to her interests or notives; (3) lopa and Bender violated the

W tness exclusion rule by discussing the letter with Kuheana; and
(4) lopa' s msrepresentations about the disclosure of the letter

and her remarks to Rooney constituted m sconduct.

Finally, “[t]he court conclude[d] that the prosecutor’s
transgressions constitutes (sic) manifest necessity warranting
mstrial.” The trial court considered the follow ng possible
nmet hods of dealing with the defense’'s concerns: “recalling
W t nesses, allowing witnesses to be added to the defense |ist,
giving curative instructions, ordering that the testinony of
M sty Kuheana be stricken, and affording counsels additional tine
for opening statenents.” The trial court concluded that none of
these, alone or in conbination, would effectively cure the
probl ens that had arisen. Noting that some of the factors in
deci ding whether a mstrial was to be with or w thout prejudice
included the: “seriousness of the offense, facts and
ci rcunstances |eading to dismssal, [and] inpact of reprosecution
on the administration of the courts and justice,” the trial court
ordered that mstrial be without prejudice. The court also
concluded that the retrial would not violate Wlner's right
agai nst doubl e jeopardy because |opa had not acted intending to
avoid acquittal or to deny Wlner’'s right to a fair trial and

because, by filing the notion to dismss, WIner had consented to



the mstrial.

Wl nmer tinely appealed the trial court’s order. On
appeal, he argues that the trial court erred in granting a
mstrial without prejudice and that a retrial would violate his
ri ght agai nst double jeopardy. The prosecution concedes that
lopa commtted m sconduct. The answering brief states that
“[t] he m sconduct regardi ng Mehau was curabl e because the trial
court could have granted a continuance to De Lina and coul d have
allowed De Lima to add Sur to the witness list. However the
m sconduct regardi ng Kuheana is a different matter.” |nstead,
the prosecution argues that the trial court correctly found that
there was mani fest necessity for a mstrial, that WI nmer
consented to the mstrial, and that the m sconduct was not
intended to avoid an acquittal and did not deny Wlner a fair
trial.® W agree with Wlner that retrial is barred.

II. DISCUSSION

A. Standard of review

A mstrial is properly declared and retrial is not
barred by the defendant’s right against double jeopardy where the

def endant consented to the mstrial or there was nmanif est

6 The prosecution relied upon State v. Pulawa, 58 Haw. 377, 382, 569
P.2d 900, 905 (1977), in which this court held that retrial is barred where
“the defendant’s m strial notion is the necessary response to judicial or
prosecutorial m sconduct designed to avoid an acquittal, or is necessitated by
del i berate mi sconduct which has for its intended purpose the denial of the
defendant’s constitutional right to a fair trial[.]” However, during the
pendency of this appeal, this court overruled Pulawa in State v. Rogan, 91
Hawai ‘i 405, 423 n.10, 984 P.2d 1231, 1249 n.10 (1999)
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necessity for the mstrial. State v. Quitog, 85 Hawai‘i 128,

142, 938 P.2d 559, 573 (1997); HRS § 701-110(4) (1993).

When prosecutorial m sconduct is the basis for a
motion for mstrial, a newtrial is warranted only where
“the actions of the prosecutor have caused prejudice to the
defendant’s right to a fair trial.” State v. Kupi hea, 80
Hawai i 307, 316, 909 P.2d 1122, 1131 (1996) (quoting State
v. McGriff, 76 Hawai‘i 148, 158, 871 P.2d 782, 792 (1994)).
“I'n order to determ ne whether the all eged prosecutorial
m sconduct reached the |level of reversible error, [the
reviewi ng court] consider[s] the nature of the alleged
m sconduct, the pronptness or |ack of a curative
instruction, and the strength or weakness of the evidence
agai nst [the] defendant.” |d. (quoting State v. Agrabante,
73 Haw. 179, 198, 830 P.2d 492, 502 (1992)).

State v. Loa, 83 Hawai‘i 335, 348-49, 926 P.2d 1258, 1271-72

(1996) (alterations in original). A trial court’s declaration of
a mstrial is reviewed under the abuse of discretion standard.
Quitog, 85 Hawai‘i at 142, 938 P.2d at 573. A determ nation of
mani f est necessity is |ikewise |eft to the sound discretion of
the trial court. “*An abuse of discretion occurs when the
deci si onmaker exceeds the bounds of reason or disregards rules or
principles of law or practice to the substantial detrinent of a

party.’” State v. Vliiet, 95 Hawai‘i 94, 108, 19 P.3d 42, 56

(2001) (quoting In re Water Use Permt Applications, 94 Hawai i

97, 183, 9 P.3d 409, 495 (2000)) (citation and internal quotation
mar ks om tted).

B. Retrial is barred by Wilmer’s right against double jeopardy.
A defendant has a “valued right” to “have his [or her]
trial conpleted by a particular tribunal.” Quitog, 85 Hawai‘ at

142, 938 P.2d at 573 (quoting Arizona v. WAshington, 434 U.S.
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497, 503 (1977)). GCenerally, a defendant may not be put in
jeopardy twice for the sane offense. U S. Const. anend. V & XV,
Hawai i Const. art. |, 8 10. Further bars to reprosecution are
contained in HRS § 701-110 (1993).7 *“Thus, an analysis of a
def endant’ s doubl e jeopardy clai mnust usually consist of
constitutional as well as statutory analysis.” State v.
M yazaki, 64 Haw. 611, 617, 645 P.2d 1340, 1345 (1982).

As noted supra, retrial is not barred where the
def endant consented to a mistrial or there was mani fest necessity
for the mstrial. However, when the mstrial is pronpted by

prosecutorial msconduct, even where the defendant consented to

7" HRS § 701-110 states in pertinent part:
When a prosecution is for an offense under the same
statutory provision and is based on the same facts as a
former prosecution, it is barred by the former prosecution
under any of the following circunmstances:

(4) The former prosecution was improperly term nated
Except as provided in this subsection, there is an inproper
termnation of a prosecution if the termnation is for
reasons not anounting to an acquittal, and it takes place
after the first witness is sworn but before verdict.

Term nation under any of the followi ng circunstances is not
i mproper:

(a) The defendant consents to the term nation or
wai ves, by nmotion to dism ss or otherwise, the defendant’s
right to object to the term nation.

(b) The trial court finds the termnation is
necessary because:

(i) It is physically inpossible to proceed
with the trial in conformty with |aw, or

(ii) There is a legal defect in the
proceedi ngs which would make any judgment entered upon a
verdict reversible as a matter of |aw, or

(iii) Prejudicial conduct, in or outside
the courtroom makes it inpossible to proceed with the trial
wi t hout injustice to either the defendant or the State; or

(iv) The jury is unable to agree on a
verdict; or

(v) False statenments of a juror on voir
dire prevent a fair trial.

12



the mstrial, the consent can be negated by the egregi ousness of

the prosecutor’s m sconduct. In State v. Rogan, this court held

that “reprosecution after a mstrial or reversal on appeal as a
result of prosecutorial msconduct is barred where the

prosecutorial m sconduct is so egregious that, from an objective
standpoint, it clearly denied a defendant his or her right to a

fair trial.” 91 Hawai‘i 405, 423, 984 P.2d 1231, 1249 (1999).

1. Consent

A def endant can consent to a mistrial expressly, such
as through a notion for a mstrial, or inpliedly. Quitog, 85
Hawai ‘i at 142, 938 P.2d at 573. |In the present case, WI mer
noved for a dism ssal with prejudice. The trial court concl uded
that this constituted consent to the mstrial

Wl ner nmade it clear, however, that he did not
contenpl ate further proceedings if dism ssal were granted.
During the hearing on the notion to dismss, De Lima further nade
it clear that the defense was not seeking a mstrial. He
specifically stated, “W're asking for dismssal with prejudice,”
and | ater acknow edged that if the defense noved for a mistrial,
WIlner could be retried. WIner’s notion and defense counsel’s
argunents clearly indicate that Wl mer did not consent to a
mstrial.

The United States Suprenme Court has stated:

Even when judicial or prosecutorial error prejudices a
defendant’s prospects of securing an acquittal, he may

13



nonet hel ess desire “to go to the first jury and, perhaps,

end the dispute then and there with an acquittal.” United
States v. Jorn, [400 U.S. 470 (1971)]. Our prior decisions
recogni ze the defendant’s right to pursue this course in the
absence of circunstances of manifest necessity requiring a sua
sponte judicial declaration of m strial. .

.o In such circumstances, the defendant generally
does face a “Hobson’s choice” between giving up his first
jury and continuing a trial tainted by prejudicial judicial
or prosecutorial error. The i mportant consideration, for
purposes of the Double Jeopardy Clause, is that the
defendant retain primary control over the course to be
followed in the event of such error.

United States v. Dinitz, 424 U S. 600, 608-09 (1976) (enphasis

added).® Thus, by refusing to consent to a mstrial, WIner
effectively chose to accept any prejudice caused by the
prosecutor’s m sconduct and continue with the trial. Because we
hold that Wl nmer did not consent to the mstrial under the
constitutional double jeopardy analysis, we do not reach the
questi on whet her he consented under HRS § 701-110(4)(a) (1993).
Further, because WIlner did not consent to the mstrial, we do
not reach the Rogan anal ysis here. Absent circunstances
constituting manifest necessity, the trial court should have
honored Wl nmer’s decision to proceed with the trial.

2. Manifest necessity

“Mani f est necessity is defined as . . . circunstances

8 The United States Supreme Court subsequently clarified portions of
Jorn and Dinitz, holding that “[o]nly where the governmental conduct in
question is intended to ‘goad’ the defendant into nmoving for a mstrial may a
defendant raise the bar of double jeopardy to a second trial after having
succeeded in aborting the first on his own motion.” Oregon v. Kennedy, 456
U.S. 667, 676 (1982). The Court noted that portions of Jorn and Dinitz
implied a broader rule that double jeopardy would bar retrial if the
defendant’s consent was pronpted by prosecutorial overreaching. However, the
court in Kennedy reaffirmed the general proposition, stated in Dinitz, that,
absent mani fest necessity, a defendant should retain primary control over the
course of his trial after prosecutorial m sconduct has occurred. 1d.

14



in which it becones no | onger possible to conduct the trial or to
reach a fair result based upon the evidence.” Quitog, 85 Hawai i
at 143, 938 P.2d at 574 (quoting Lam 75 Haw. at 204-05, 857 P.2d
at 590) (alterations omtted). W note that in Lam we defined
mani f est necessity as a “‘sudden and overwhel m ng energency
beyond control of court and unforeseeable. . . . [Where, due to
ci rcunst ances beyond control of parties and court, it becones no
| onger possible to conduct trial or to reach a fair result based
upon the evidence.’” 75 Haw. at 204-05, 857 P.2d at 590 (quoting

Black’s Law Dictionary 963 (6th ed. 1990)) (alterations in

original). However, the requirenent that the circunstances be
beyond the control of the parties is inconsistent with our double
j eopardy case law. The requirenent was adopted, but not relied
upon, in Lam and has not appeared in any subsequent doubl e

j eopardy cases. The requirenent also inproperly inplies that
there are categorical rules concerning what can and cannot form

t he basis of manifest necessity. For exanple, prosecutorial

m sconduct is arguably always within the prosecutor’s control and
can, therefore, never constitute mani fest necessity. This court
has recognized that “[i]t is inpossible to define all the
circunstances [that] would render it proper to interfere by
declaring a mstrial.” Quitog, 85 Hawai‘i at 133, 938 P.2d at

574 (citation omtted). Further, “[t]he United States Suprene

Court has noted that there is no ‘standard that can be applied
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mechani cally or without attention to the particul ar problem
confronting the trial judge.’”” Lam 75 Haw. at 205, 857 P.2d at

591 (quoting Arizona v. Washington, 434 U S. 497, 506 (1977)).

Therefore, insofar as Lamrequires that the circunstances
constituting manifest necessity nust be beyond the control of the
parties, and that it be a sudden and overwhel m ng energency, it
is overrul ed.

“Because mani fest necessity is a high standard not to
be declared lightly, a trial judge should record his or her
reasons for declaring a mstrial and include the reasons for
finding mani fest necessity.” 1d. (citations omtted). However,
where the trial court has found manifest necessity based on
prosecutorial msconduct, retrial will be prohibited “where the
prosecutorial m sconduct is so egregious that, froman objective
standpoint, it clearly denied a defendant his or her right to a
fair trial.” Rogan, 91 Hawai‘i at 423, 984 P.2d at 1249.

In the order declaring a mstrial w thout prejudice,
the trial court entered the follow ng conclusions of law 1)
| opa violated Hawai i Rul es of Penal Procedure Rule 16(b)(1)(vii)
(1998) by failing to disclose the Mehau report and the reward
paynent to Kuheana; 2) |opa and Bender violated the w tness
exclusion rule by telling Kuheana about the letter to the
potential juror; and 3) lopa conmitted m sconduct by naking

m srepresentations to the court regarding the letter and by
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casting De Lima in a negative light to Rooney. The prosecution
does not contest these concl usions.

Al t hough lopa’s many instances of m sconduct in this
case were inexcusable, they resulted in little actual prejudice
to Winer. Wiat little prejudice that did result could have been
cured through neans other than a mstrial. Therefore, it was not
i npossi ble for the court to proceed with the trial and reach a
fair result on the nerits.

lopa’s failure to disclose the Mehau report resulted in
mnimal prejudice to Wlnmer’s defense. De Lima’s files included
a letter dated June 5, 1998 to lopa from Gshiro, which notified
the prosecution of Wlnmer’s intent to rely on an alibi defense.
Mehau was |isted as an intended alibi witness. The letter
recounted the information Gshiro had about WIner’s whereabouts
on May 14 and 15, 1997. It stated that WIner went to Mehau’s
apartnment on May 14, left briefly to go to G anger’s residence,
and di scovered the body.

The Sur report was, for the nbst part, consistent with
the information contained in Gshiro's letter, but the report
provi ded sone additional details. According to Sur’s report,
when Wlnmer first arrived at Mehau's apartnent, it was between
11: 00 a.m and 2:00 p.m Mhau said that Wl nmer returned |ess
than ten mnutes |ater and did not have any blood on him Mhau

al so told Sur about the follow ng conversation he had with WI ner
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when WI ner returned:

Def endant : Uncle Brah, if I tell you | saw one dead body,
you would tell?

Mehau: Why, you went kill somebody?

Def endant : No, | nevah.

Mehau: Why don’t you call the cops?
Def endant: (Said nothing)

Mehau said that he did not take W I ner seriously because he
t hought of Wlnmer as a “good liar.” However, when he heard about
Granger’s death, he thought WI ner nust have been telling the
truth. Because the report was, for the nost part, consistent
with information already known to the defense, lopa' s failure to
di scl ose the Mehau report resulted in little actual prejudice to
Wlner. A brief continuance woul d have been sufficient to all ow
Wl nmer to evaluate the additional information provided in the
report and incorporate it into the defense case.

Further, even though De Linma was not aware of the one
t housand dollar reward paynent, he elicited testinony from
Kuheana that O ficer Rodillas paid her the one thousand doll ar
reward and paid for her to stay in the Naniloa Hotel “for [her]
protection.” This was sufficient to allow De Lima to attack her
credibility by arguing that she was biased in favor of the
prosecution. WIlnmer’'s defense was not significantly prejudiced

because his attorney did not |earn about the paynent until trial

was in progress.
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| opa and Bender violated the wi tness exclusion rule by
disclosing Wilner’s letter to the former juror to Kuheana.?®
However, W/ nmer does not allege, nor is there any indication in
the record, that Kuheana changed her testinony as a result of
| earni ng about the letter. Her testinony after she |earned about
the letter was consistent with the testinony she gave prior to
that point. Had the trial proceeded, any prejudice to WI ner
coul d have been cured by allowng De Lima the opportunity to
further cross-exam ne Kuheana in order to question her about the
letter. In addition, |Iopa nade repeated m srepresentations to
the court about the disclosure of the letter. Al though they
clearly constituted m sconduct, the nisrepresentations thensel ves
did not prejudice Wliner’'s right to a fair trial except insofar
as lopa could have been nore forthright about the circunstances
of how Kuheana | earned about the letter to the potential juror.

Finally, WIlnmer was not prejudiced by lopa’ s attenpt to
cast De Lima in a negative light by telling Rooney that De Lima

was responsi ble for maki ng Rooney wait. WIner does not argue

9 HRE Rul e 615, which is identical to Rule 615 of the Federal Rules
Evi dence, addresses only the exclusion of witnesses fromthe courtroom
However, the | CA has noted that “the federal courts have not countenanced the
circumvention of the rule.” State v. Elmaleh, 7 Haw. App. 488, 492, 782 P.2d
886, 889 (1989) (citing United States v. Jimenez, 780 F.2d 975 (11th Cir.
1986) (before testifying a government witness read the testimony of another
witness froma prior mstrial); United States v. Blasco, 702 F.2d 1315 (11lth
Cir. 1983) (during an overni ght recess, the prosecuting attorney met with two
wi t nesses who were subject to the sequestration order)) (some citations

omtted). “Counsels know, and are responsible to the court, not to cause any
indirect violation of the Rule by themsel ves di scussing what occurred in the
courtroomwith the witnesses.” [|d. at 493, 782 P.2d at 889. The prosecution

caused an indirect violation of the witness exclusion rule when a menber of
the prosecutor’s office told Kuheana about the letter to the former juror
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that lopa s coomment affected Rooney’s testinony, nor did he
establish that any of the jurors overheard the renark.

|l opa’s m sconduct resulted in mnimal prejudice to
Wl ner, and the prejudice that did result could have been cured
t hrough neans other than a mstrial. At the point that the trial
court declared the mstrial, it was possible for the trial to
proceed and for the court to reach a fair result based on the
evi dence.

We hold that the trial court abused its discretion in
concluding that there was mani fest necessity for the mstrial
because the circunstances creating an apparent need for a
mstrial did not make it inpossible for the trial to proceed.
Because we hol d that manifest necessity did not exist under the
constitutional analysis, we do not reach the analysis under HRS
§ 710-110, nor do we reach the Rogan analysis. |In the absence of
mani f est necessity, WInmer should have been allowed to choose
bet ween continuing wwth the trial or consenting to a mstrial.?®

Because Wl ner did not consent to a mstrial, retrial is barred

101t is clear that the prosecutor conm tted mi sconduct in this case.
The prosecutor’s m sconduct did have some effect on Wlmer’s rights. However,
the m sconduct did not rise to the |evel of manifest necessity because it
could have been effectively cured. In such circumstances, the ultimte
deci sion whether to proceed or accept a mstrial should be left to the
defendant. The defendant should be able to choose between enduring the
burdens of another trial in order to avoid the effects of the prosecutor’s
m sconduct and proceeding in spite of the m sconduct, with all possible
curative measures, in order to obtain a quicker resolution of the case. In
the alternative, the prosecution may consent to a mstrial with prejudice.
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by Wlner’s double jeopardy rights. Therefore, the trial court
erred in concluding that the mstrial would be w thout prejudice.

III. CONCLUSION

For the forgoing reasons, we reverse the trial court’s

order.
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