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NO. 22274

IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

STATE OF HAWAI I, Plaintiff-Appellee
VS.

Rl CHARD ALLEN JOHNSTON, Def endant - Appel | ant

APPEAL FROM THE DI STRI CT COURT OF THE THHRD CIRCU T
(REPORT NO. F-22784/ KN)

SUMVARY DI SPOSI TI ON ORDER
(By: Moon, C. J., Levinson, Acoba, and Duffy, JJ.;
and Nakayama, J., D ssenting)

Def endant - Appel | ant Ri chard Al l en Johnst on (Def endant)
was charged in an Cctober 13, 1997 conplaint®! with the offense of
| ndecent Exposure, Hawai‘i Revised Statutes (HRS) § 707-734(1)
(1993), to “T.L.R G ,” a mnor. The district court of the third
circuit, North and South Kona Division,? (the court) found

Def endant guilty, and on January 11, 1999, it sentenced

1 The conpl aint alleged that Defendant exposed his genitals “to
[Jane] and/or T.L.R. G, a female mnor[.]” (Enphasis added.) At trial,
Pl aintiff-Appellee State of Hawai‘i (the prosecution) clarified that
“T.L.R.G." is the m nor conplainant’s mother, and is not a mnor. The single
count was never bifurcated into separate counts. At the close of the
prosecution’s case, the court granted a defense notion to dism ss the charge
as it pertained to “T.L.R.G.” The mnor is referred to herein as “Jane.”

2 The Honorable Joseph P. Florendo, Jr. presided over the case.
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Def endant, requiring him inter alia, to register, pursuant to

HRS § 846E-1, as a sex offender.?

On appeal Defendant urges as points of error that:
(1) he should have been afforded a jury trial because of the
“penal ty” of registration he was sentenced to under HRS chapter
846E; (2) he should not be required to regi ster pursuant to HRS
chapter 846E as a sex offender; (3) venue for his case was not
properly established; (4) he did not act intentionally; and
(5) portions of HRS § 846E-1 are unconstitutionally vague and
overbroad. W affirmthe court’s judgnment and sentence in part
and vacate it in part.

As to points (1), (2), and (5), we hold as dispositive
t hat Defendant was not subject to registration as a sex of fender

under HRS chapter 846E. See State v. Chun, 102 Hawai‘ 383, 390,

76 P.3d 935, 942 (2003). In Chun, this court held that “indecent

exposure, in violation of HRS § 707-734, . . . does not

The court’s sentence, contained in the certified cal endar, reads:

PROBATI ON- 6 MONTHS; STANDARD TERMS & CONDI TI ONS; FINE $100;
NO FURTHER LAW VI OLATIONS; UBM T [sic] TO

PSYCHO/ PHYSI OLOGI CAL ASSESSMENT & TO | NCLUDE PLETHYSMOGRAPH
AND POLYGRAPH TESTI NG AT OWN EXPENSE; ENTER/ COMPLETE COURT
APPROVED SEX OFFENDR [sic] TRETMENT [sic] PROGRAM AT OWN
EXPENSE | F RECOMVENDED BY ASSESSMENT; WAI VE ALL

CONFI DI ENTALI TY [sic] BETWEEN PROB OFFI CER & ANY SEX
OFFENDER TREATMENT PROGRAM REGI STER W TH THE SEX OFFENDER
PROGRAM W 1IN 2 DAYS OF SENTENCI NG AT HI COUNTY POLI CE DEPT,;
REFRAI N FROM CONTACTI NG/ HARASSI NG/ ANNOYI NG/ ALARM NG [ JANE
DOE] ; NOT ENTER/ FREQUENT ESTABLI SHMENTS WHERE UNSUPERVI SED
M NORS CONGREGATE; MAI NTAI N EMPLOYMENT AT PLACE WHERE
UNSUPERVI SED M NORS DO NOT CONGREGATE; SHALL NOT MAKE OR
ATTEMPT TO MAKE ANY CONTACT, DI RECTLY OR | NDI RECTLY, W ANY
M NOR CHI LD OR RESIDE I N THE SAME RESI DENCE W M NOR

CHI LDREN W O THE PERM SSI ON OF PROB OFFI CER.

(Emphasi s added.)
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constitute an offense that entails ‘crimnal sexual conduct’ and,
consequently, that persons convicted of indecent exposure are not
‘sex offenders’ for purposes of HRS ch. 846E. Accordingly,
[ Defendant] is not required to register as a ‘sex offender
pursuant to HRS ch. 845E.” 1d. Accordingly, we vacate that
portion of the court’s judgnent and sentence that referred to HRS
chapter 845E or that required Defendant to conply therewith

We do not agree with Defendant’s point (3) inasnuch as
the prosecution established that the crime was commtted in Kona,
in the County and State of Hawai‘i. W take judicial notice of
the facts that Kona is on the island of Hawai‘i, that the island
of Hawai ‘i constitutes the third judicial circuit, and that the
instant case was tried in the district court of the third
circuit, satisfying the requirenent that venue for district court
crimnal trials is in any district of the judicial circuit in

which the crine was commtted. See State v. Kwak, 80 Hawai ‘i

297, 300-01, 909 P.2d 1112, 1115-16 (1995); State v. Puaoi, 78

Hawai ‘i 185, 186, 190, 891 P.2d 272, 273, 277 (1995).

Simlarly, we do not find any error with respect to
point (4). Defendant’s assertion that the court wongly
concl uded that he acted intentionally ambunts to a claimthat the
evi dence was insufficient to sustain his conviction. W consider
a claimof insufficient evidence “in the strongest light for the
prosecution” when we “pass[] on the legal sufficiency of such

evi dence to support a conviction . . . . The test on appeal is
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whet her there was substantial evidence to support the

conclusion of the trier of fact.” State v. Martinez, 101 Hawai ‘i

332, 338, 68 P.3d 606, 612 (2003) (quoting State v. Batson, 73

Haw. 236, 248, 831 P.2d 924, 931 (1992)).

“A person acts intentionally with respect to his [or
her] conduct when it is his [or her] conscious object to engage
in such conduct.” HRS § 702-206 (1993). Defendant attenpted to
prolong his conversation with Mdther and noved his chair into a
position that allowed himto display his genitalia to Jane. The
evi dence adduced woul d enabl e a person of reasonable caution to
concl ude that Defendant’s conduct was intentional.

Def endant al so argued that the court’s sua sponte
guestioning of Jane, i.e., asking Jane, based on her
“observation,” whether she believed Defendant acted intentionally
or accidentally, was error. Hawai‘i Rules of Evidence (HRE) Rule
701 (1993)“ governs the admissibility of lay opinions such as
t hat expressed by Jane.

HRE Rule 701 . . . sets forth a liberal standard for

adm tting |lay opinions into evidence. As long as (1) the
wi t ness has personal know edge of matter that forns the
basis of the testimony; (2) the testinmony is rationally
based on the witness’ perception; and (3) the opinion is
“hel pful” to the jury (the principal test), the opinion
testimony is adm ssible.

State v. Tucker, 10 Haw. App. 73, 91, 861 P.2d 37, 47 (1993)

4 HRE Rul e 701 states:

If the witness is not testifying as an expert, the witness’
testimony in the form of opinions or inferences is |limted
to those opinions or inferences which are (1) rationally
based on the perception of the witness and (2) helpful to a
cl ear understanding of the witness’ testimony or the
determ nation of a fact in issue.

4
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(citation omtted). |In the instant case, Jane’s opinion that

Def endant acted intentionally met the three criteria of HRE

Rul e 701. Moreover, the court was accorded greater discretion in
aski ng Jane questions because it held a jury-waived trial. See

Commonweal th v. Amirault, 535 N E. 2d 193, 207 (Mass. 1989) ("A

judge is afforded wi de discretion in fashioning procedures and
nodi fying standard trial practices to accommpdate the speci al
needs of child witnesses[,]” so long as “[t] he defendant’s right
to a fair trial and assistance of counsel [are] not
conprom sed. ").

Based on the foregoing, we affirmthe court’s
January 11, 1999 judgnent and sentence, except that we vacate any
reference or requirenent therein with respect to HRS
chapt er 846E

DATED: Honol ul u, Hawai ‘i, October 30, 2003.

On the briefs:

Robert D.S. Kimfor
def endant - appel | ant .

Linda L. Walton, Deputy
Prosecuting Attorney,
County of Hawai ‘i, for
plaintiff-appell ee.



