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NO. 22340

IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee
VS.

THOVAS S. SCHI LLACI, Defendant - Appel | ant

APPEAL FROM THE SECOND Cl RCUI T COURT
(CR. NO. 96-0316)

MEMORANDUM OPI NI ON
(By: Moon, C.J., Levinson, and Nakayama, JJ.,
Crcuit Judge Chang, in place of Acoba, J., recused, and
Circuit Judge Sakanoto, assigned by reason of vacancy)

Def endant - appel | ant Thormas S. Schillaci (Schillaci),
al so known as Steven Col lura, appeals fromthe January 22, 1999
judgment of the circuit court of the second circuit, the
Honor abl e Boyd P. Mossman presiding, convicting Schillaci of (1)
mansl| aught er based on extrene nental or enotional disturbance, in
vi ol ation of Hawai‘i Revised Statutes (HRS) 8§ 707-702 (1993)!
[ hereinafter, “Count 1” or “EMED mansl aughter”], (2) carrying or

use of a firearmin the comm ssion of a separate felony, in

! HRS § 707-702 provides:

(1) A person conmts the offense of mansl aughter if:

(a) He reckl essly causes the death of another person; or

(b) He intentionally causes another person to commt

sui ci de.

(2) In a prosecution for nmurder in the first and second
degrees it is a defense, which reduces the offense to
mansl| aughter, that the defendant was, at the tine he caused the
death of the other person, under the influence of extrene nental
or enotional disturbance for which there is a reasonable
expl anation. The reasonabl eness of the explanation shall be
determ ned fromthe viewpoint of a person in the defendant’s
situation under the circunstances as he believed themto be.

(3) Mansl aughter is a class B fel ony.
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violation of HRS 8§ 134-6(a) (Supp. 1996)2 (Count I1), (3) felon

in possession of any firearm in violation of HRS § 134-7(b)

(Supp. 1996)2 (Count 111), and (4) unauthorized control of a

2 HRS § 134-6 provides in relevant part:

(a) It shall be unlawful for a person to know ngly carry
on the person or have within the person’s i medi ate control or
intentionally use or threaten to use a firearmwhile engaged in
the commi ssion of a separate felony, whether the firearmwas
| oaded or not, and whether operable or not; provided that a person
shall not be prosecuted under this subsection where the separate
felony is:
(1) A felony offense otherw se defined by this chapter
(2) The felony offense of reckl ess endangering in the
first degree under section 707-713;

(3) The felony offense of terroristic threatening in the
first degree under section 707-716(1)(a), 707-
716(1) (b), and 707-716(1)(d); or

(4) The felony of fenses of criminal property damage in the
first degree under section 708-820 and crim nal
property damage in the second degree under section
708-821 and the firearmis the instrunent or means by
whi ch the property damage is caused

(e) Any be;son vi ol ati ng subsection (a) or (b) shall be
guilty of a class A felony.

8 HRS § 134-7 provides in relevant part:

(b) No person who is under indictnment for, or has waived
i ndi ctment for, or has been bound over to the circuit court for,
or has been convicted in this State or el sewhere of having
comritted a felony, or any crinme of violence, or an illegal sale
of any drug shall own, possess, or control any firearm or
amruni tion therefor.

(h) Any be}son vi ol ati ng subsection (a) or (b) shall be

guilty of a class C felony; provided that any felon violating
subsection (b) shall be guilty of a class B fel ony.

2
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propel |l ed vehicle, in violation of HRS § 708-836 (1993)“* (Count
v).®

On appeal, Schillaci argues that: (1) the instructions
in the verdict and interrogatory fornms resulted in inconsistent
jury verdicts for EMED mansl aughter and nurder in the second
degree; (2) he was illegally convicted of both Counts | and I
pursuant to State v. Jumla, 87 Hawai‘i 1, 950 P.2d 1201 (1998);

(3) the circuit court erred by sentencing hi munder both HRS §
134-6(a) and HRS § 706-660.1 based on the sane underlying felony
of fense; (4) the circuit court erred by inposing consecutive
mandat ory m ni num sentences for Counts | and II1l; (5) the circuit
court erred by admtting evidence of firearns and drug

par aphernalia due to its irrelevant and prejudicial nature; (6)
the circuit court erred by denying his notion for mstrial based
on prosecutorial msconduct; (7) the circuit court failed to
instruct the jury that the choice of evils defense was applicable
to the charges for felon in possession; (8) the circuit court
erred by striking Schillaci’s nmotion for a new trial based on

def ense counsel’s absence fromthe hearing; and (9) the circuit

court erred by denying his notion for judgnment of acquittal where

4 HRS § 708-836 provides in rel evant part:

(1) A person conmts the offense of unauthorized control
of a propelled vehicle if the person intentionally exerts
unaut hori zed control over another’s propelled vehicle by operating
the vehicle without the owner’s consent or by changi ng the
identity of the vehicle without the owner’s consent.

5 Schillaci was al so convicted of the offense of felon in possession
of firearmamunition, in violation of HRS § 134-7(b) (Gount 1V), but the
circuit court dism ssed this conviction at the sentencing heari ng because,
pursuant to State v. Auwae, 89 Hawai‘i 59, 70, 968 P.2d 1070, 1081 (App.

1998), it was inproper to convict Schillaci of both Counts Ill and IV. For
clarity's sake, this nmenorandum adheres to the | abels of Count IV, felon in
possession of firearm ammunition, and Count V, unauthorized control of a
propel | ed vehicle.
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“there was a |l ack of evidence as to the manner in which Sinpson
was shot.”

We hold that although the jury verdict, which reflected
a guilty verdict as to EMED mansl aughter and a not guilty verdict
as to nmurder in the second degree, was not inconsistent, cf.
Wiiting v. State, 88 Hawai‘i 356, 360, 966 P.2d 1082, 1086 (1998)

(noting that a conviction of EMED mansl aughter ultimately
requires an acquittal of nurder in the second degree), the
special interrogatory formwas plainly erroneous, inasnuch as it
did not require jury unanimty for a conviction as to EMED

mans| aughter, see State v. Yamada, 99 Hawai‘ 542, 550-52, 57
P.3d 467, 475-77 (2002) (noticing the plainly erroneous verdict

formthat permtted the jury to return a guilty verdict for EMED
mansl aughter without jury unanimty). This plain error requires
that Counts | and Il be vacated and remanded for a newtrial. W
further hold that the absence of a specific finding by the jury,
as evidenced by a special verdict interrogatory form that a
semautomatic firearmwas used requires that this court vacate
t he mandat ory m ni mum sent ence i nposed for Count Ill and remand
for resentencing. In all other respects, Schillaci’s argunents
were either without merit, waived, or noot. Nonetheless, we
address certain points of error as guidance to the circuit court
on remand.
I. BACKGROUND

A. Statement of Facts

On March 27, 1996, M chael Waltze (M. Waltze) and
Danette Wltze (Ms. Waltze) [collectively, “the Waltzes”]

entered into an agreenent to rent a residence and cottage at 552-
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C Piiholo Road to Schillaci and Carnmencita Lista for

$2, 000/ month. In May 1996, Schillaci and Lista failed to pay the
rent. Due to the nonpaynent of rent and problens contacting
Schillaci and Lista, the Waltzes hired a rental agent, and
eventual |y sent an enpl oyee, WIliam Sinpson, to inspect the
property. The Waltzes gave Sinpson perm ssion to use their car.

On June 3, 1996, Sinpson went to the 552-C Piihol o Road
property. According to Lista, Sinpson came onto the property
swearing and said, “Wiat’s the matter with you fol ks? Never pay
rent?” Lista gave Sinpson $2,000 and had Sinpson sign a
handwritten note indicating that he received the $2, 000.

Si mpson then told Lista that he woul d have M. Waltze contact
t hem

That same day, M. Waltze received a call from Sinpson
who expressed suspicion of drug activity at the property and
rel ayed that he told Schillaci that his uncle was with the Drug
Enf orcenent Agency (DEA). M. Waltze asked Sinpson to return to
I nspect the property. After this conversation, M. Wiltze
received a call fromSchillaci. M. Waltze told Schillaci that
Si npson woul d be returning to inspect the property.

According to Lista, Sinpson returned to the property
swearing and said, “You're a f-ing liar. |’ mnot |eaving here
until 1 have June’s rent.” Sinpson then allegedly grabbed
Lista’s neck and held a knife to her back. A shot was fired, and
Li sta heard Sinpson say, “Ch shit.” Sinpson then released Lista,
and Lista heard a second shot. Lista and Schillaci then left the
property, Lista driving away in a truck and Schillaci in the car

Si npson borrowed fromthe Waltzes. Schillaci abandoned the car
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down the road and junped into the truck Lista was driving.?®

Based on a 911 call nade by a nei ghbor,” Maui Police
Departnment (MPD) Police Oficer Scott Alo (Oficer Alo) and MPD
Police Detective Derek Lee (Detective Lee) were dispatched to
552-C Piiholo Road. Both officers noticed Sinpson Iying on the
ground in a pool of blood with a severe head wound. Wile
Oficer Alo was attending to Sinpson, Sinpson reached out and
asked for hel p saying, on several occasions, “Her husband shot
me.” Both officers noticed two shell casings on the ground near
Si npson that appeared to belong to a high caliber sem automatic
firearm

After an anbul ance arrived, Detective Lee, along with
several other arriving officers, donning bullet proof vests and
with their guns drawn throughout, proceeded to check the crine
scene to nmake sure there were no other victinms and no one who may
have been armed with a gun. Upon entering the house, the
of ficers noticed, in plain view, several firearns and itens of
drug paraphernalia. The officers |ater recovered these itens
pursuant to a search warrant. The officers did not find the

firearmused to shoot Sinpson. Sinpson was airlifted to Queen’s

6 O ficers recovered the car that Sinmpson was using, belonging to
the Waltzes, that sane day, still running, parked down the road

7 Wi le this incident was taking place, Sherrel Pike, Schillaci’'s
and Lista s neighbor, heard arguing coning fromthe 552-C Piihol o Road
property. Pike, a former police officer, heard a man yell, “Don’t fuck with
me. I'mtired of you fucking with ne. Quick [sic] fucking me around.” She
then heard another man yell, “Get the fuck off mnmy property. Get the fuck
outta here. Leave us alone.” Pike then heard a fenale voice “yelling stop it
and get outta here,” and Pike dialed 911. A scuffle ensued and Pi ke heard one
of the nmen say, “Let go of nme.” According to Pike, that same nan then becane
scared and, in a begging nanner, said, “Okay. |I'Il go. 1’|l leave. Just let
me go. |'ll leave.” The female then yelled, “No,” and Pi ke heard a gunshot.
The femal e screaned, and Pi ke heard a second gunshot. P ke then heard two
aut onobi |l es | eave the property. Throughout nobst of this incident, Pike was
connected to a 911 dispatcher, explaining the situation

6
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Medi cal Center where he was pronounced dead.

Meanwhi |l e, a high speed chase ensued between severa
mar ked police cars and the truck that Lista and Schillaci were
in. Oficers, who had set up a barricade, finally stopped the
truck and apprehended Lista. Schillaci, who had “bail[ed] out”
of the truck, was apprehended three days later at a friend s
resi dence.

B. Procedural History

On June 7, 1996, Schillaci was charged with Counts I-V.
Schillaci filed a notion to suppress “all evidence and fruit of
t he evidence recovered as a result of the searches of 552-C
Piiholo Road[,]” including evidence of firearns and drug
paraphernalia. The circuit court denied Schillaci’s notion to
suppress.

Trial comenced in 1998. During trial, Schillaci
objected to the conduct of the State of Hawai‘ [hereinafter,
“the prosecution”] including that the prosecution (1) did not
prevent some of its witnesses fromreferring to Sinpson as “the
victim” and (2) prejudicially spread out evidence of firearns
and anmunition recovered fromthe 552-C Piihol o Road property in
front of the jury on a 20-foot mantle. The circuit court gave
the jury curative instructions regarding the reference to Sinpson
as “the victint and overruled Schillaci’s objection regarding the
spread of firearmand amunition evidence, directing the
prosecution to “pack up.”

After the presentation of evidence, the court gave the

follow ng instruction, in relevant part, regardi ng Count I:

A person commits the offense of Murder in the Second
Degree if he intentionally or know ngly causes the death of
anot her person.
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If and only if you find, beyond a reasonabl e doubt, that the
defendant intentionally and knowi ngly caused the death of WIIliam
R. Sinpson and that he was not justified in using deadly force,
you nust then determ ne whether, at that tine, the defendant was
under the influence of extreme nental or enotional disturbance for
which there is a reasonabl e expl anation. The reasonabl eness of
the expl anation shall be deternmined fromthe viewpoint of a person
in the defendant’s situation under the circunstances of which the
def endant was aware or as the defendant believed themto be.

As to Count Il, the circuit court instructed the jury that the
underlying felony offense for the HRS § 134-6(a) charge was
nmurder in the second degree. The court al so gave the jury
instructions on self-defense, defense of others, defense of
property, and choice of evils.

The jury returned the following verdict form finding

Schillaci guilty of the offenses charged in Counts |-V:
As to Count One, MJURDER | N THE SECOND DEGREE

Not Cuilty Yes
Quilty as Charged

;or
;or

(I'f you find Defendant knowingly or intentionally
caused the the [sic] death of WIIiam Si npson, please goto
Speci al Interrogatory #1 before proceeding further).

Quilty of the included of fense of

Mansl| aught er based upon

extrenme nmental or enotional

di st ur bance Yes ;

Quilty of the included offense of

Mansl aught er based upon reckl ess

Conduct

As to Count Two, CARRYING OR USE OF FIREARM I N THE COWM SSI ON OF A
SEPARATE FELONY

Not Quilty

Quilty as Charged Yes .
As to Count Three, FELON | N POSSESSI ON OF A Fl REARM

Not Quilty ;or
Quilty as Charged Yes .

As to Count Four, FELON I N POSSESSI ON OF FI REARM AMMUNI Tl ON:
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Not Guilty , or
Quilty as Charged Yes .
As to Count Five, UNAUTHORI ZED CONTROL OF A PROPELLED VEH CLE
Not Guilty , or

Quilty as Charged Yes .

Special Interrogatory #1 provided as foll ows:

1. Did the prosecution prove beyond a reasonabl e doubt

t hat Defendant was not, at the tinme that he conmitted the offense
of Murder in the Second Degree, under the influence of extrene
ment al or enotional disturbance for which there is a reasonable
expl anati on.

A “yes” answer to this question nust be unani nous.
O herwi se, you must answer “no.”

Yes ;oor

If you answer “yes,” go back to Page One and enter verdict
of GQuilty as Charged for Murder in the Second Degree.

No No .
If you answer “no,” go to Page One and enter a verdict of

Guilty of Mansl aughter due to extrenme nmental or enotional
di sturbance for which there is a reasonabl e expl anati on.

Schillaci filed a notion for a newtrial, or in the
alternative a mstrial. The prosecution filed a notion to strike
this notion. A hearing was schedul ed for January 5, 1999, but
defense counsel failed to appear. The circuit court granted the
prosecution’s notion to strike, noting defense counsel’s absence.
Schillaci hinself had been present at this hearing.

At the sentencing hearing, the circuit court dism ssed
Count 1V, felon in possession of firearm anmunition, based on
State v. Auwae, 89 Hawai‘i 59, 968 P.2d 1070 (App. 1998),
overruled in part on other grounds, State v. Jenkins, 93 Hawai ‘i
87, 997 P.2d 13 (2000), and did not dismss Count | on the basis

that it should be considered on appeal. The circuit court

sentenced Schillaci to ten years’ inprisonment with a ten-year

9



¥ NOT FOR PUBLICATION #*%**

mandat ory m ni num each for Counts | and I1l, twenty years’
I mprisonnment for Count 11, and five years’ inprisonnent for Count
V, all ternms to run consecutively. Schillaci tinely appeal ed.

ITI. STANDARD OF REVIEW

A. Inconsistent Verdicts

Wth regard to inconsistent verdicts, this court has
stated that

[a] conflict in the jury’s answers to questions in a
special verdict will warrant a newtrial only if those
answers are irreconcilably inconsistent, and the
verdict will not be disturbed if the answers can be
reconcil ed under any theory. . . . Wen faced with a
claimthat the verdicts are inconsistent, the court
must search for a reasonable way to read the verdicts
as expressing a coherent view of the case, and nust
exhaust this effort before it is free to dism ss the
jury's verdict and remand the case for a new trial.

Shanghai Inv. Co., Inc. v. Alteka Co. Ltd., 92 Hawai ‘i 482, 496-
97, 993 P.2d 516, 530-31 (2000) (citation omtted).

B. Jury Instructions

We review the circuit court’s jury instructions to
determ ne whet her, “when read and considered as a whole, the
instructions given are prejudicially insufficient,
erroneous, inconsistent or msleading.” State v. Val entine,
93 Hawai i 199, 203, 998 P.2d 479, 483 (2000) (citations and
internal quotations signals onmtted).

[E]lrroneous instructions are presunptively harnful and
are a ground for reversal unless it affirmatively
appears fromthe record as a whole that the error was
not prejudici al

[Elrror is not to be viewed in isolation and
considered purely in the abstract. It must be
exanmned in the light of the entire proceedi ngs and
given the effect which the whole record shows it to be

entitled. In that context, the real question becones
whet her there is a reasonable possibility that error
may have contributed to conviction. |If there is such

a reasonable possibility ina crinmnal case, then the
error is not harm ess beyond a reasonabl e doubt, and

t he judgnent of conviction on which it nmay have been

based must be set aside.

Id. (citations and internal quotation marks onmitted).

State v. Hironaka, 99 Hawai‘ 198, 204, 53 P.3d 806, 812

10
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(2002) (brackets in original). Moreover,

I nasmuch as “the ultimte responsibility properly to
instruct the jury lies withthe [trial] court, “if
trial or appellate counsel fail to raise an objection
to an erroneous jury instruction as to which there is
a reasonabl e possibility of contribution to the

def endant’ s conviction and whi ch, consequently, cannot
be harm ess beyond a reasonabl e doubt, then the
instruction, by its very nature, has affected the
defendant’s substantial rights -- to wit, his or her
constitutional rights to a trial by an inpartial jury
and to due process of law -- and, therefore, may be
recogni zed as plain error. 1d. at 205, 998 P.2d at
485 (citations omtted); see State v. Jenkins, 93
Hawai ‘i 87, 101, 997 P.2d 13-27 (2000) (“We may
recogni ze plain error when the error conmtted affects
substantial rights of the defendant.”) (Quoting State
v. Cullen, 86 Hawai‘i 1, 8, 946 P.2d 955, 962 (1997));
Hawai i Rul es of Penal Procedure (HRPP) Rule 52(b)
(1993) (“Plain error or defects affecting substantia
rights nmay be noticed although they were not brought
to the attention of the court.”); see also State v.
Haani 0, 94 Hawai ‘i 405, 414-16, 16 P.3d 246, 255-57
(2001) (distinguishing plain fromharmess error in
the context of jury instructions regarding included
of f enses).

State v. Rapoza, 95 Hawai‘ 321, 326, 22 P.3d 968, 973
(2001) (brackets in original). More specifically,

Wth respect to jury instructions, “[i]t is a grave
error to submit a [crimnal] case to a jury w thout
accurately defining the offense charged and its

el ements. Accordingly, the jury may not be instructed
in a manner that would relieve the prosecution of its
burden of proving every el enent of the offense
charged.” State v. Jenkins, 93 Hawai‘i 87, 108, 997
P.2d 13, 34 (2000) (citations and footnote omtted).
Further, “where . . . the jury has been given
instructions on a defense other than an affirmative
defense,[] but has not been instructed that the
prosecution bears the burden of proof beyond a
reasonabl e doubt with respect to negativing that

def ense, substantial rights of the defendant may be
affected and plain error may be noticed.” Raines v.
State, 79 Hawai‘i 219, 225, 900 P.2d 1286, 1292
(1995); see also HRS § 701-115 (1993).

State v. Jones, 96 Hawai‘ 161, 168, 29 P.3d 351, 258 (2001)
(brackets and ellipis points in original).

State v. Yamada, 99 Hawai‘i 542, 549, 57 P.3d 467, 474 (2002).

C. Illegal Sentences

The trial court may correct an illegal sentence at any

11
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time. See Hawai‘ Rules of Penal Procedure (HRPP) Rul e 35.
D. Sentencing

“Sentencing matters are typically reviewed for an abuse
of discretion.” State v. Young, 93 Hawai‘i 224, 231, 999 P.2d
230, 237 (2000) (citations omtted).

The authority of a trial court to select and determ ne the
severity of a penalty is normally undi sturbed on reviewin
the absence of an apparent abuse of discretion or unless
applicable statutory or constitutional commands have not
been observed. An abuse of discretion occurs if the tria
court has clearly exceeded the bounds of reason or has

di sregarded rules or principles of law or practice to the
substantial detriment of a party litigant.

State v. Vanstory, 91 Hawai‘i 33, 43, 979 P.2d 1059, 1069 (1999),
superceded by statute on other grounds by HRS § 134-6(e) (Supp.

2002), (citations and internal quotations omtted).
E. Evidentiary Rulings

[Different standards of review nust be applied to
trial court decisions regarding the adm ssibility of
evi dence, depending on the requirenments of the particul ar
rul e of evidence at issue. Wen application of a particular
evidentiary rule can yield only one correct result, the
proper standard for appellate reviewis the right/wong

st andar d.
Where the evidentiary ruling at issue concerns admi ssibility
based upon rel evance, under [Hawai i Rul es of Evidence (HRE)]

Rul es 401 and 402, the proper standard of appellate reviewis the
ri ght/wong standard.
Evi denti ary deci si ons based on HRE Rul e 403, which
require a “judgnment call” on the part of the trial court,
are reviewed for an abuse of discretion. The trial court
abuses its discretion when it clearly exceeds the bounds of
reason or disregards rules or principles of |aw or practice
to the substantial detrinment of a party litigant.

State v. Staley, 91 Hawai‘ 275, 281, 982 P.2d 904, 910 (1999)

(citations, internal quotations, and formatting omtted). “HRE

404 represents a particularized application of the principle of
HRE 403 (see Commentary to HRE 404), and we will enploy the sane
abuse of discretion standard of review”™ State v. Cabrera, 90
Hawai i 359, 366, 978 P.2d 797, 804 (1999) (citations omtted).

12
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F. Prosecutorial Misconduct

Al | egati ons of prosecutorial nisconduct are revi ewed
under the harm ess beyond a reasonabl e doubt standard, which
requi res an exam nation of the record and a determ nation of
whet her there is a reasonable possibility that the error
conpl ai ned of m ght have contributed to the conviction
Factors to consider are: (1) the nature of the conduct; (2)
the pronmptness of a curative instruction; and (3) the
strength or weakness of the evidence agai nst the defendant.

State v. Klinge, 92 Hawai‘i 577, 584, 994 P.2d 509, 516 (2000)

(citations and internal quotations omtted).
G. Motion for Mistrial

The denial of a notion for mstrial is within the
sound discretion of the trial court and will not be upset
absent a cl ear abuse of discretion. The trial court abuses
its discretion when it clearly exceeds the bounds of reason
or disregards rules or principles of Iaw or practice to the
substantial detriment of a party litigant.

ld. at 584, 994 P.2d at 516 (citations omtted).
H. Motion for New Trial

As a general natter, the granting or denial of a
notion for newtrial is within the sound discretion of the
trial court and will not be disturbed absent a clear abuse
of discretion. The sane principle is applied in the context
of a motion for new trial prenised on juror misconduct. The
trial court abuses its discretion when it clearly exceeds
the bounds of reason or disregards rules or principles of
law or practice to the substantial detrinent of a party
[itigant.

State v. Furutani, 76 Hawai‘<i 172, 178-79, 873 P.2d 51, 57-58

(1994) (citations and formatting omtted).
IIT. DISCUSSION

A. Although the jury verdicts for EMED manslaughter and murder
in the second degree were not inconsistent, the special
interrogatory form was plainly erroneous, in that it did not
require jury unanimity with respect to EMED manslaughter.

Schillaci argues that the jury verdict was
i nconsi stent, inasmuch as he was found guilty of EMED
mansl aughter and not guilty of nurder in the second degree.

Al though the jury verdicts for EMED mansl aughter and nurder in

13



¥ NOT FOR PUBLICATION #*%**

the second degree were not inconsistent, the speci al
Interrogatory formwas plainly erroneous, in that it did not
require jury unanimty wth respect to EMED mansl aughter. This
plain error requires that Counts | and Il be vacated and the case
remanded for a newtrial on the originally charged of fenses of
murder in the second degree and the mtigating defense of EMED
mansl| aught er, shoul d the evidence adduced at the new trial so
warrant, and carrying or use of a firearmin the comm ssion of a
separate felony.

1. The verdicts of quilty as to EMED nansl aught er and not
quilty as to murder in the second deqgree are not
irreconcilably inconsistent.

“Inconsi stent verdicts are not per se grounds for
reversal.” State v. Liuafi, 1 Haw. App. 625, 643, 623 P.2d 1271
1282 (1981) (citing Dunn v. United States, 284 U S. 390 (1932),
and United States v. Magnus, 365 F.2d 1007 (2d Cr. 1966)).

A conflict in the jury's answers to questions in a special
verdict will warrant a new trial only if those answers are
irreconcilably inconsistent, and the verdict will not be
disturbed if the answers can be reconcil ed under any theory.
. When faced with a clamthat the verdicts are

i nconsi stent, the court mnust search for a reasonable way to
read the verdicts as expressing a coherent view of the case,
and nmust exhaust this effort before it is free to dismss
the jury’'s verdict and remand the case for a new trial.

Shanghai Inv. Co., Inc., 92 Hawai‘i at 496-97, 993 P.2d at 530-31

(citation omtted).

In this case, the jury’'s verdict formreflected a
finding of guilt as to EMED mansl aughter and a findi ng of not
guilty as to nmurder in the second degree. As a mtigating
defense to nmurder in the second degree, a conviction for EVMED
mansl| aught er presupposes that the prosecution has initially

proved the elenents of nmurder in the second degree. See HRS §

14
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707-702(2) (providing that EMED mansl aughter is a defense to
murder in the second degree). EMED nansl aughter, however, adds a
material elenment to the nurder offense, requiring that the
prosecution additionally prove that, at the tine he caused the
deat h of anot her person, the defendant was not under the

i nfl uence of extrene nental or enotional disturbance for which
there was a reasonabl e expl anation. See Yanmada, 99 Hawai‘ at

551, 57 P.3d at 476 (“[I]n order to convict Yanada of the offense

of first degree nurder, the prosecution bore the burden of

provi ng beyond a reasonabl e doubt, inter alia, that Yanmada was

not under the influence of EMED for which there was a reasonable
explanation[.]”) (Citations omtted.); Witing, 88 Hawai‘ at
360, 966 P.2d at 1086 (noting that a conviction for EMED

mans| aught er establishes that the jury concluded that the
defendant intentionally or knowi ngly caused a person’s death,
that the prosecution failed to negative the EMED defense, and
that the prosecution failed to prove all of the material elenents
of the murder offense). |If the prosecution fails to disprove
EMED mans| aughter, a defendant is “absolved frompenal liability
for murder,” id., but may be found guilty of EMED mansl aughter
upon a unaninous jury verdict. As such, a guilty verdict for
EMED mansl aughter and a not guilty verdict for nmurder in the
second degree are not irreconcilably inconsistent verdicts.

2. The special interrogatory formwas plainly erroneous.

Not wi t hst andi ng, the special interrogatory form was
plainly erroneous, in that it did not require jury unanimty with
respect to a conviction for EVMED mansl aughter. Article |
sections 5 and 14 of the Hawai‘i Constitution provide a defendant

with the right to a unaninous verdict in a crimnal prosecution.
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Yamada, 99 Hawai‘i at 551, 57 P.3d at 476. This right, which is

“an essential part and parcel of the jury's fornulation of its
guilty verdict[,]” includes the right to unanimty “as to each
material element of the crimnal offense[.]” [d. (citations
omtted).

In applying the unanimty requirenment to EMED
mansl| aughter, the rules get sticky. EMED manslaughter is not a
chargeabl e of fense, but rather, is a defense to nurder in the
first and second degrees. See HRS § 707-702(2). As previously
di scussed, where EMED mansl aughter is asserted as a defense to
murder in the first and second degrees, an additional materi al
el ement arises that the prosecution nust prove. See Yanada, 99

Hawai 1 at 551, 57 P.3d at 476. As noted above, in addition to

proving the elenments of the nurder offense, the prosecution nust
prove that, at the time he caused the death of another person,

t he def endant was not under the influence of extrene nental or
enoti onal disturbance for which there was a reasonabl e
explanation. |d. The addition of this material el enment neans
that “jury unanimty [i]s a prerequisite to returning any verdi ct
I n connection with [the charged offense of nurder in the first
and/ or second degrees].” 1d. (enphasis in original). Thus, the
jury nmust be instructed that, in order to return a guilty verdict
as to EMED mansl aughter, it nmust reach such a deci sion

unani nousl y. 8

8 Instruction 9.08 of the Hawai i Pattern Jury Instructions,
regarding HRS § 707-702(2) provides, in relevant part:

If and only if you unaninmously find that all the el enents of
(specify nurder charge) have been proven by the prosecution beyond
a reasonabl e doubt [and you unani mously find that the defendant
was not justified in using deadly force], then you must consi der

(continued...)
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In this case, the jury was not instructed that it was
required to reach a unaninous guilty verdict as to EMED
mansl aughter. The jury was instructed that, once it found that
the el ements of murder in the second degree were proved, it was
to consi der EMED mansl aughter. The instructions then advised,

The prosecution nust prove beyond a reasonabl e doubt that

t he defendant was not, at the tine that he caused the death

of WlliamR Sinpson, under the influence of extrene nenta

or enotional disturbance for which there is a reasonable

expl anation. |f the prosecution has done so, then you nust

return a verdict of guilty of Murder in the Second Degree.

If the prosecution has not done so, then you nust return a

verdict of guilty of Mansl aughter based upon extreme nenta
or enotional disturbance.

Thus, the instructions did not expressly require that the jury
reach a unani nous verdict as to EMED mansl aught er.

To further conpound the incorrect jury instructions,
Special Interrogatory #1 literally directed the jury to reach a
guilty verdict as to EMED mansl aughter wi thout jury unanimty.
The interrogatory form provided as foll ows:

1. Did the prosecution prove beyond a reasonabl e doubt

t hat Defendant was not, at the time that he comritted the of fense
of Murder in the Second Degree, under the influence of extrene

8(...continued)
whet her, at the tinme defendant caused the death, he/she was under
the influence of extrene nental or enotional disturbance for which
there is a reasonabl e expl anati on. .
The prosecution nust prove beyond a reasonabl e doubt that
the defendant was not, at the tinme that he/she caused the death of
(decedent), under the influence of extreme nental or enotiona

di sturbance for which there is a reasonable explanation. |If you
unani nously find that the prosecution has done so, then you nust
return a verdict of guilty of (specify nmurder charge). |If you

unani mously find that the prosecution has not done so, then you
must return a verdict of guilty of Manslaughter based upon extrene
nmental or enptional disturbance

If you are unable to reach a unani nbus agreenent as to
whet her the prosecution has proved, or failed to prove, that the
def endant was not under the influence of extrene nental or
enoti onal disturbance, then your decision is not unani nbus and a
verdict nay not be returned on this offense

(Some enphases added and sone in original.)
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nmental or enotional disturbance for which there is a reasonabl e
expl anati on.

A “yes” answer to this question nust be unani nous.
O herwi se, you nust answer “no.”

Yes ;oor

If you answer “yes,” go back to Page One and enter verdict
of GQuilty as Charged for Murder in the Second Degree.

No
If you answer “no,” go to Page One and enter a verdict of

Quilty of Mansl aughter due to extrene nental or enotional
di sturbance for which there is a reasonabl e expl anati on.

(Enmphasi s added.) This formnandated that the jury find
Schillaci guilty of EMED manslaughter if it did not answer “yes.”
It did not mandate that the jury unani nously answer “no” in order
to return a guilty verdict for EVMED mansl aughter

Fol |l owi ng these instructions on the speci al
interrogatory form the jury marked “no” and found Schill aci
gui lty of EMED mansl aughter. The incorrect instructions on the
special interrogatory formnake it inpossible to determ ne
whet her the jury unaninously reached this verdict. As there is a
reasonabl e possibility that the incorrect instructions
contributed to Schillaci’s conviction, his substantial rights
were adversely affected. The special interrogatory formwas thus
pl ainly erroneous. Because of this plain error, the judgnment in
Count | nust be vacated and the matter remanded for a new trial.
Additionally, Count |1, carrying or use of a firearmin the
commi ssion of a separate felony, which arose out of conduct

underlying the charge in Count |, nust also be vacated and

remanded for a new tri al
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B. The jury should be instructed that EMED manslaughter may
serve as the underlying felony for the HRS § 134-6(a)
charge.

In order to give guidance to the trial court on renand,
this court addresses whether the jury should be instructed that
EMED mans| aughter can be the underlying fel ony upon which a
conviction under HRS § 134-6(a) can be based.

Pursuant to HRS § 134-6(a), it is unlawful for a person
“to knowingly carry on the person or have within the person’s
i mmedi ate control or intentionally use or threaten to use a
firearmwhil e engaged in the conm ssion of a separate felony[.]”
HRS § 134-6(a). “‘[B]ecause HRS § 134-6(a) requires the actual
conmm ssion of an underlying felony,” the prosecution ‘is required
to prove all of the conduct, attendant circunstances, and results
of conduct that conprise the underlying crine’ in order to
convict a defendant of violating HRS § 134-6(a).” State v.
Junmila, 87 Hawaii 1, 3, 950 P.2d 1201, 1203 (1998) (citation
omtted), overruled on separate but related grounds, State v.
Brantl ey, 99 Hawai ‘i 463, 56 P.3d 1252 (2002).

I nstruction 15.01 of the Hawai‘ Pattern Jury

Instructions, regarding HRS 8§ 134-6(a), provides, in relevant

part:

There are three material elenents of the offense of
[Carrying] [l mmediate Control of] [Use of] [Threatening to
Use] a Firearm Wil e Engaged in the Conmi ssion of a Separate
Fel ony, each of which the prosecution nust prove beyond a
reasonabl e doubt .

These three el enents are:

1. That, on or about (date) in the [City and]

County of (nanme of county), the Defendant
[carried on his/her person] [had within his/her
i medi ate control] [used] [threatened to use] a
firearm whether the firearmwas | oaded or not,
and whet her operable or not; and

2. That the Defendant did so while engaged in the

conm ssion of (specify applicable felony(s));
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and
3. That the Defendant did so [knowi ngly] [intentionally].
[A person conmits the offense of (specify felony offense) if

he/ she . .

There are (nunber) nmaterial elenents of the (specify felony
of fense), each of which the prosecuti on nust prove beyond a
reasonabl e doubt.

These (nunber) elenments are: (List elenents nunerically).]

Notes to this standard jury instruction state that “[t] he court
must instruct the jury on the elenents of any applicable separate

fel ony, whether charged or not, and included felonies. These

felonies should al so be naned in elenent two of the instruction.”
(Enmphasi s added.) Based on the foregoing, when evidence is
adduced warranting a jury instruction regarding the applicability
of EMED mansl| aughter, the jury should be instructed that EVED
mansl aughter is a felony and may serve as a predicate for an HRS
8§ 134-6(a) charge.

C. Pursuant to State v. Brantley, a defendant may be convicted
of both HRS § 134-6(a) and its underlying felony offense.

In order to give guidance to the trial court on remand,
this court addresses Schillaci’s argunent that, pursuant to State
v. Jumla, 87 Hawai‘i 1, 950 P.2d 1201 (1998), he was illegally
convicted of both Counts | and Il. In State v. Brantley, 99
Hawai i 463, 464, 56 P.3d 1252, 1253 (2002), this court overrul ed

the holding in Jumila to which Schillaci cites. Accordingly, a
def endant may be convicted of both HRS § 134-6(a) and its
under |l ying fel ony of fense.

D. Sentencing under both HRS § 134-6(a) and HRS § 706-660.1 for
the same underlying felony offense is prohibited.

In order to give guidance to the trial court on renand,
we address Schillaci’s argunent that he cannot be sentenced under

both HRS § 134-6(a) and 706-660.1 for the sane underlying felony
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of f ense.

In Jumla, 87 Hawaii at 13, 950 P.2d at 1213 (Ram |,
J., with whom Nakayama, J., joins, dissenting), a two-nmenber
di ssent addressed the issue of “whether double jeopardy prohibits
puni shment under both HRS § 134-6(a) (carrying or use of a
firearm) and HRS § 706-660.1 (mandatory m nimumterns) when the
application of both statutes is based on the sane underlying
felony[].” The dissent noted that nothing in the | anguage or
| egi slative history of HRS 8§ 134-6(a) “provide[d] clear
indication that the | egislature intended cunul ative punishnents.”

ld. (enphasis in original). Based, inter alia, on the absence of

clear legislative intent, the dissent concluded that “double
j eopardy principles prevent[ed] inposition of cumulative
puni shnents under both HRS 8§ 134-6(a) and HRS § 706-660. 1 when
the application of both statutes is based on the sanme underlying
felony.” [d. at 13-14, 950 P.2d at 1213-14.

In 1999, the |egislature anended HRS § 134-6(a), adding

the foll ow ng | anguage:

A conviction and sentence under subsection (a) or (b) shall
be in addition to and not in lieu of any conviction and
sentence for the separate felony; provided that the sentence
i mposed under subsection (a) or (b) may run concurrently or
consecutively with the sentence for the separate felony.

HRS § 134-6(e) (Supp. 2002); see also 1999 Haw. Sess. L. Act 12,
8 1 at 12. The legislature indicated that this anmendnment was
nmeant “to clarify that any conviction or sentence for carrying or
use of a firearmin the comm ssion of a separate felony shall be
in addition to and not in lieu of any conviction and sentence for
the separate felony” and that “the sentence inposed nay run
concurrently or consecutively with the sentence for the separate
felony.” Sen. Stand. Comm Rep. No. 843, in 1999 Senate Journal,
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at 1296 (enphasi s added).

In addition to the anmendnent, the |egislature addressed
a “shortcomng in the law, "’ stating,

At the sane tinme, your Conmittee recognizes and seeks to

addr ess another shortcomng in the law, as pointed out by

the Jumla dissent. The dissent noted that there was

insufficient legislative intent to permt cunulative

sent enci ng under section 134-6(a) and section 706-660.1

(sentence of inprisonnent for use of a firearmin a felony).

Your Conmi ttee believes that when the application of both

statutes i s based upon the same underlying felony,
cunul ative punishment is pernissible.

Sen. Stand. Conm Rep. No. 843, in 1999 Senate Journal, at 1296.
Furthernore, the legislature limted the scope of the 1999
amendnment, stating that it did “not affect rights and duties that
mat ured, penalties that were incurred, and proceedi ngs that were
begun, before its effective date [of April 13, 1999].” 1999 Haw.
Sess. L. Act 12, § 1 at 12.

In light of the foregoing, even if the |egislature may
have initially intended to permt cunul ative sentences, the |ack
of clear legislative intent in the previous version of HRS § 134-
6(a) and the legislature’s indication in 1999 that it was
addressing a “shortcomng in the [previous] |aw requires that
this court hold that Schillaci, whose proceedi ngs had begun prior
to April 13, 1999, cannot be sentenced under both HRS § 134-6(a)
and HRS § 706-660.1 based on the same underlying felony offense.

E. A mandatory minimum sentence may not be imposed pursuant to
HRS § 706-660.1(3) without a specific finding by the jury
that a semiautomatic firearm or automatic firearm was used.

Schillaci argues that the court may not inpose a
mandat ory m ni num sentence pursuant to HRS 8§ 706-660.1(3) in the
absence of an express finding by the jury that a sem automatic

firearmwas used. Schillaci is correct. Thus, the nmandatory
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m ni mrum sentence i nposed in Count IIl nust be vacated and
remanded for resentencing. Wth regards to Count |, on remand
the sentencing court is cautioned that it may not inpose a
mandat ory m ni mum sentence unless there is a specific finding by
the jury, as evidenced in a special verdict interrogatory form
that a sem automatic firearmor automatic firearm was used.

A mandat ory m ni mum sentence may be i nposed under the
circunstances outlined in HRS § 706-660.1(3). As applicable to
enhanced and mandatory m ni num sentencing, this court has held
t hat

when a fact susceptible to jury determination is a predicate
to the inposition of an enhanced sentence, the Hawai i
Constitution requires that such factual deterninations be
made by the trier of fact. The legislature may not dilute
the historical province of the jury by relegating facts
necessary to the inposition of a certain penalty for
crimnal behavior to the sentencing court. The jury is the
body responsible for deternination of intrinsic facts
necessary for the inposition of punishnent for an offense
crimnalized by the |egislature.

State v. Tafoya, 91 Hawai‘i 261, 271, 982 P.2d 890, 900 (1999);
cf. Apprendi v. New Jersey, 530 U S. 466, 489 (2000) (“Other than

the fact of a prior conviction, any fact that increases the

penalty for a crinme beyond the prescribed statutory maxi num nust

be submitted to a jury, and proved beyond a reasonabl e doubt.”).

This court defined an intrinsic fact as one “contenporaneous

wi th, and enmeshed in, the statutory elenments of the proscribed

offense.” Tafoya, 91 Hawai‘i at 271, 982 P.2d at 900.
Specifically regarding HRS 8§ 706-660.1(3), this court

has established that “the use of a semautomatic firearmis an

aggravating circunstance intrinsic to the comm ssion of the

of fense charged and nmust be found by the trier of fact for

pur poses of enhanced sentencing.” Vanstory, 91 Hawai‘i at 50,
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979 P.2d at 1076 (citations omtted). There are two non-
excl usive ways that the court can ensure that the jury has found,
beyond a reasonabl e doubt, that the aggravating circunstance,
i.e., the use of a semautomatic firearm was present: (1) by
using a special verdict interrogatory form or (2) the presence
of “a guilty verdict on the very same aggravating circunstance.”
Id. (citations omtted).

In this case, a guilty verdict on the sane aggravating
ci rcunstance would not constitute a finding by the jury that a
sem automatic firearmwas used. None of the other offenses that
Schillaci was charged with require, as an essential elenent, that
t he prosecution prove, beyond a reasonabl e doubt, the use of a
sem autonmatic firearmor an autonatic firearm See HRS § 707-
701.5 (1993) (prescribing, as an el enent of nmurder in the second
degree, that the defendant cause the death of another person, but
not necessarily with a sem automatic firearmor automatic
firearm; HRS 8§ 707-702(2) (prescribing, as an el enent of EMED
mansl| aught er, that the defendant cause the death of another
person, though not necessarily with the use of a sem automatic
firearmor automatic firearm; HRS 8 134-6(a) (prescribing, as an

el enent of the offense, that the defendant use or possess “a
firearnt but not necessarily a “semautomatic firearnf or an
“automatic firearni); HRS 8§ 708-736 (relating to the unauthorized
control of a propelled vehicle). Thus, in this case, the proper
finding could only be set forth by the jury in a special verdict
interrogatory form

It is undisputed that the jury did not set forth the
required finding regarding the use of a sem automatic firearmin

a special verdict interrogatory form Therefore, this court is
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required to vacate the mandatory m ni mum sentence i nposed in
Count 111 and remand for resentencing. Furthernore, with regards
to Count |, the circuit court is cautioned that the inposition of
a mandat ory m ni num sentence pursuant to HRS § 706-660.1(3) is
prohi bited unless the jury returns a special verdict
interrogatory form reflecting that it found, beyond a reasonabl e

doubt, that a sem automatic firearmor automatic firearm was

used.

F. The circuit court did not abuse its discretion, pursuant to
HRE Rule 403, by admitting evidence of firearms and drug
paraphernalia.

Schillaci argues that the circuit court abused its
di scretion by admtting the firearns and itens of drug
par aphernal i a because this evidence was irrel evant and any
rel evance was outwei ghed by its prejudicial effect. Schillaci’s
argunments are without nerit, inasnmuch as (1) the firearns were
rel evant to the charged of fenses and the probative val ue of such
evi dence was not substantially outweighed by the danger of unfair
prejudice, and (2) the itens of drug paraphernalia were
adm ssi bl e as evidence of notive and the probative val ue of such
evi dence was not substantially outweighed by the danger of unfair
prej udi ce.

The general rule is that “[a]ll relevant evidence is
adm ssible[.]” HRE Rule 402. Relevant evidence is “evidence
havi ng any tendency to nmake the existence of any fact that is of
consequence to the determ nation of the action nore probable or
| ess probable than it would be without the evidence.” HRE Rule
401. Evidence that is directly probative of an el enent of the

charged offenses is relevant. See Staley, 91 Hawai ‘i at 283, 982
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P.2d at 912 (holding that the trial court abused its discretion
by excluding evidence that was directly relevant to the
defendant’s intent); State v. Arceo, 84 Hawaii 1, 24, 928 P.2d
843, 866 (1996) (noting that HRE Rul e 404(b) had “no application

to the use of evidence that is directly probative of an el enent
of the charged offense or offenses”). In addition, although
“evi dence of other crimes, wongs, or acts are not adm ssible to
prove the character of a person in order to show that he acted in
conformty therewith[,]” such evidence may be adm ssible “as
proof of notive, opportunity, intent, preparation, plan,
know edge, identity, nodus operandi, or absence of m stake or
accident.” HRE Rule 404(b).

Not wi t hst andi ng, rel evant evi dence or evidence
admi ssi bl e pursuant to HRE Rul e 404(b) “may be excluded if its
probative value is substantially outwei ghed by the danger of
unfair prejudice[.]” HRE Rule 403. *“Probative value conprises
not only relevancy but also need for the evidence.” Staley, 91
Hawai i at 283, 982 P.2d at 912 (citations omtted). Need
assessment includes relative inportance, the disputability of the
evi dence, and the availability of other evidence to prove the
same fact. 1d. Unfair prejudice neans “an undue tendency to
suggest a decision on an inproper basis, conmmonly, though not
necessarily, an enotional one.” HRE Rule 403 commentary.

1. Evi dence of Firearns

In this case, the evidence admtted of firearns was
directly probative of elenents of the offenses charged.
Schillaci was charged with Count 11, carrying or use of a firearm
in the conm ssion of a separate felony, and Count IIl, felon in

possession of any firearmor amunition therefor. To prove these
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of fenses, the prosecution focused upon, inter alia, Schillaci’s
al | eged use, ownership, possession, or control of a .45 caliber
sem automatic firearm Notw thstanding the focus on the .45
caliber semautomatic firearm the additional firearnms exhibited
were directly relevant to the felon in possession charge, which
prohi bits the possession of “any” firearm See HRS § 134-7(b)
(prohibiting felons from possessing “any firearm or amrunition
therefor”) (enphasis added).

Furthernore, the probative value of the firearns
evi dence was not substantially outwei ghed by the danger of unfair
prejudi ce. Although the sheer nunber of firearns presented could
potentially be prejudicial in nature, the probative value of this
evi dence was extrenely significant because the .45 cali ber
sem automatic firearmused to shoot Sinpson was never recovered
and several of the itenms recovered fromthe 552-C Piihol o Road
property included accessories for a .45 caliber sem automatic
firearm The probative val ue thus outwei ghed any possible
prejudi ce. Accordingly, the circuit court did not err in
admtting the evidence of firearns.

2. Evi dence of Drug Paraphernalia

The evi dence of drug paraphernalia was al so rel evant as
evi dence of notive. The prosecution adduced evi dence that, upon
arriving at the 552-C Piiholo Road property, Sinpson told
Schillaci that his uncle was with the DEA. The prosecution al so
adduced evi dence that Schillaci believed that Sinmpson was in sone
way associated with the DEA. Based on the foregoing, the
evi dence of drug paraphernalia was relevant to disprove
Schillaci’s claimof self-defense and to illustrate a possible

notive for the shooting (i.e., that Schillaci did not want
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Si npson to inspect the property, which contained drug
paraphernalia, if Sinpson was sonmehow connected to the DEA)

In addition, the probative value of the evidence of
drug paraphernalia was not substantially outwei ghed by the danger
of unfair prejudice. Schillaci asserts that the prejudicial
effect of the evidence of drug paraphernalia is “quite apparent”
in that the prosecution used it to “paint the defendant as a
“sniper-rifle-buying, amrunition-hoarding, crystal-
met hanphet am ne- pi pe-snoki ng kind of guy.’” The nature of drug
par aphernalia evidence in general lends itself to the danger of
unfair prejudice. Nonetheless, the need to introduce such
evidence in this case was significant in light of the self-
defense claimand the prosecution’s intent to use it to prove
nmotive. It is further of significant probative val ue because of
t he absence of other evidence to prove the sane facts.
Accordingly, the circuit court did not abuse its discretion in
admtting the evidence of drug paraphernali a.

G. The prosecution’s conduct did not amount to prosecutorial
misconduct.

Schillaci argues that several instances of
prosecutorial m sconduct required that the circuit court declare
a mstrial and that the circuit court erred by failing to do so.?®
Specifically, Schillaci points to the prosecution’s (1) spreading
t he evidence of firearns out on a 20-foot mantle in front of the

jury, (2) permtting many of its witnesses to continue, after

® Schillaci argues that he is entitled to a new trial and does not
argue that double jeopardy precludes his reprosecution because “the
prosecutorial nisconduct is so egregious that, from an objective standpoint,
it clearly denied a defendant his or her right to a fair trial.” State v.
Rogan, 91 Hawai‘i 405, 423, 984 P.2d 1231, 1249 (1999).
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bei ng advised to refrain from referring to Sinpson as “the
victim” and (3) stating twi ce during closing argunents that
Schillaci was a “sniper-rifle buying, amunition-hoarding,
crystal - net hanphet am ne- pi pe- snoki ng ki nd of guy.” The
prosecution’s conduct in this case did not anount to
prosecutorial m sconduct.

It is a well-settled principle in this jurisdiction
that allegations of prosecutorial msconduct are reviewed under
the harm ess beyond a reasonabl e doubt standard. Klinge, 92
Hawai i at 590, 994 P.2d at 522. Under this standard, this court
nmust | ook to the record as a whol e and determ ne whet her
prosecutorial msconduct occurred. 1d. This entails a bal ancing
test, taking into consideration the following factors: (1) the
nature of the conduct; (2) the pronptness of a curative
i nstruction; and (3) the strength or weakness of the evidence
agai nst the defendant. 1d.

1. The Spread of Firearm Evidence

The prosecution’s spreading the firearns and amuni ti on
on a 20-foot mantle in front of the jury involves action by the
prosecution, as opposed to remarks nmade by the prosecution.
Prosecutorial conduct, as addressed in this jurisdiction, has
revol ved nostly around the latter and not the forner. See State
v. Pacheco, 96 Hawai‘i 83, 95-101, 26 P.3d 572, 584-90 (2001)
(regarding references to the defendant as an “asshol e” and
remar ks about his prior convictions); Klinge, 92 Hawai‘i at 590-
96, 994 P.2d at 522-28 (regarding remarks about applicable | aw
and jury instructions); State v. Rogan, 91 Hawai‘i 405, 412, 984
P.2d 1231, 1238 (1999) (regarding remarks about the defendant’s

race). Nonethel ess, general considerations relating to the
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prosecution’s duties are informative.
I n general, conduct by the prosecution nust not be
unduly prejudicial and nmust not divert the jury fromits duty to

deci de the case on the evidence. See Klinge, 92 Hawai‘ at 592,

994 P.2d at 524. This is because the prosecution’s duty is not
nerely to seek convictions but “to seek justice, to exercise the
hi ghest good faith in the interest of the public and to avoid
even t he appearance of an unfair advantage over the accused.”
Rogan, 91 Hawai ‘i at 412, 984 P.2d at 1238 (citations omtted).
Nonet hel ess, it is undisputed that the prosecution nay present
evidence to the jury that is relevant and not unduly prejudicial.
See HRE Rul e 402 and 403.

In this case, the firearns evidence was rel evant and
its probative value was not substantially outwei ghed by the
danger of unfair prejudice, entitling the prosecution to present
such evidence. Nonethel ess, when the prosecution spread the
evidence in front of the jury, the court gave a pronpt
instruction to the prosecution to “pack up.” Furthernore, there
is no indication that the jury was diverted fromits duty to
deci de the case on the evidence. Evidence overwhel m ngly
supported Schillaci’s responsibility for the death of Sinpson and
culpability as to the remai ning counts. Based on the evidence,
there was no reasonabl e possibility that the prosecution’s
i sol ated and single incident of placing the firearnms and
ammunition on a mantle in front of the jury contributed to the
jury verdict. Accordingly, the circuit court did not abuse its
di scretion by denying Schillaci’s notion for mstrial.

2. The Reference to Sinpson as “the Victinf
In State v. Nomura, 79 Hawai‘i 413, 417, 903 P.2d 718,
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722 (App. 1995), the Internediate Court of Appeals (ICA) held
t hat

the reference to a conplaining witness as “the victim in
crimnal jury instructions is inaccurate and mi sl eadi ng
where the jury nmust yet determne fromthe evidence whether
the conpl ai ning witness was the object of the offense and
whet her the conpl ai ning witness was acted upon in the nmanner
required under the statute to prove the offense charged.

(Enphasi s added.) This hol ding was based on HRE Rul e 1102, which
provides in relevant part that “[t]he court . . . shall not
comment upon the evidence. . . .” HRE Rule 1102; see also
Normura, 79 Hawai‘i at 417, 903 P.2d at 722. The I CA noted that
the rationale behind HRE Rul e 1102 was “that judicial conment
upon evi dence risks placing the court in the role of an
advocate[.]” 1d. (citation omtted).

In this case, the reference to Sinpson as “the victint
was not contained in any jury instructions. Nor did the circuit
court or the prosecution ever refer to Sinpson as “the victim?”
The references to Sinpson as “the victini were nmade by
prosecuti on w tnesses, MPD police officers in particular. The
record reveals that after the first reference, w tnesses were
instructed not to refer to Sinpson as “the victim” The circuit
court, however, noted for the record that future references were
I nevi tabl e and bound to happen in a case of this |length and
nature. In addition, the circuit court, pronptly and after every
time a reference was nade and objected to, gave the jury a
curative instruction. Under these circunstances, it cannot be
said that the circuit court abused its discretion by denying
Schillaci’s nmotion for mistrial.

3. The Prosecution’s C osing Arqgunent

Schillaci argues that the prosecution’ s statenents
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during closing argunent required that the circuit court declare a
mstrial. Schillaci, however, did not object to these statenents
during the proceedings. Wile Schillaci orally noved for a
mstrial and filed a witten notion for mstrial or newtrial
based in part on prosecutorial msconduct, Schillaci did not
preserve for appeal the issue of the prosecution’s statenents
during closing argunent. Accordingly, we decline to address this
i ssue.

H. Schillaci waived his argument that the choice of evils
defense applied to the felon in possession charge.

Schillaci argues that the choice of evils defense may
apply to excuse a defendant fromHRS 8§ 134-7(b), felon in
possession of any firearmor amunition therefor. Schillaci,
however, waived this argunment by failing to conply with Hawai ‘i
Rul es of Appellate Procedure (HRAP) Rule 28(b)(7), which requires
that an appellant set forth “[t] he argunent, containing the
contentions of the appellant on the points presented and the
reasons therefor, with citations to the authorities, statutes and
parts of the record relied on.”

The choice of evils defense, pursuant to HRS § 703-302

(1993), provides in relevant part:

(1) Conduct which the actor believes to be necessary
to avoid an inmminent harmor evil to the actor or to another is
justifiable provided that:

(a) The harmor evil sought to be avoi ded by such
conduct is greater than that sought to be
prevented by the | aw defining the of fense
charged; and

(b) Nei t her the Code nor other law defining the
of fense provides exceptions or defenses dealing
with the specific situation involved; and

(c) A legislative purpose to exclude the
justification claimed does not otherw se plainly
appear .

HRS 8 703-302. To be entitled to the choice of evils defense, a
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def endant nust set forth at |east sone evidence, “no matter how
weak, inconclusive, or unsatisfactory the evidence may be[,]”
that the defendant believed his/her conduct to be necessary to
avoid an inmmnent harmor evil, as defined by HRS § 703-302(1).
See State v. Locquiao, 100 Hawai ‘i 195, 205, 58 P.3d 1242, 1252

(2002) (citations omtted) (noting the standard to be applied for
defense instructions); State v. Yananoto, 98 Hawai‘ 208, 220, 46
P.3d 1092, 1104 (App. 2002) (applying the standard in the case of
HRS § 703-302(1)).

In this case, Schillaci’s sole argunent is that HRS §

703-302 “is a general defense. There is nothing to suggest that
it is unavailable for charges of felon in possession of firearns
or anmunition.” Schillaci fails to set forth at |east sone

evi dence, no matter how weak, inconclusive, or unsatisfactory,
that he believed that his conduct was necessary to avoid an
immnent harmor evil. 1In fact, Schillaci does not identify the
i mm nent harmor evil that required his possession of firearns.
An analysis of this issue would thus rest on specul ation, in
which this court will not engage. Accordingly, Schillaci waived
this argunment by failing to conply with HRAP Rul e 28(b) (7).

I. The circuit court did not abuse its discretion by striking
Schillaci’s motion for a new trial.

Schillaci argues that the circuit court erred by
summarily striking his notion for a newtrial based on defense
counsel’s absence fromthe hearing, wthout considering the
nerits of the nmotion. Schillaci’s argunments consist of the
fol | ow ng:

In this case, the court’s only reason for granting the

State’s notion to strike was that defense counsel was not
present. The court was well aware that defense counsel’s
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office was in Honolulu. However, there is nothing in the
record to indicate howlong, if at all, the court waited
before calling the case. The record does not reflect if the
bailiff even made three calls to see if defense counsel was
in the courthouse.

The defendant was present. The court never asked if
t he defendant wi shed to proceed pro se in opposing the
not i on.

The Motion for New Trial raised substantial issues
concerning juror and prosecutorial msconduct. . . .

Thi s worked substantial prejudice to the defendant. Even
though the court stated that defense counsel could re-file the
nmotion, that fact was not even reflected in the court’s order

Schillaci’s argunents are without nerit.

As an initial matter, it should be noted that
Schillaci’s argunent regarding the court’s know edge of his trial
counsel’s whereabouts and failure to wait for his counsel or ask
Schillaci if he wanted to proceed pro se is entirely w thout
merit. It is the duty of counsel to be present at schedul ed
heari ngs that counsel has been give notice of and not the duty of
the court to wait until counsel arrives. See Rules of the
Crcuit Courts of the State of Hawai‘ (RCCH) Rule 15(b) (“An
attorney who, without just cause, fails to appear when his case
is before the court . . . nay be subject to such discipline as
the court deens appropriate.”). Furthernore, it is absurd to
suggest that the court was obligated to ask Schillaci if he
wanted to proceed pro se where there was no indication that
def ense counsel had wi thdrawn or that Schillaci was not otherw se
represent ed.

Schillaci’s other argunment, though |ess absurd, is
additionally without nerit. Unlike Schillaci’s claim the court
did not base its decision solely on defense counsel’s absence
fromthe hearing. Although a review of the transcripts reveals

that the court did take into consideration defense counsel’s
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absence, the court’'s order reflects that it also based its
deci sion on the prosecution’s notion to strike Schillaci’s notion
for a newtrial, defense counsel’s failure to file any opposition
to the prosecution’s notion, and the court’s being “fully advised
in the premses[.]” The court’s granting of the prosecution’s
notion to strike, based on these considerations, was thus not an
abuse of discretion.
IV. CONCLUSION

Based on the foregoing, (1) Counts I and Il are vacated
and remanded for a newtrial on the original counts of nurder in
the second degree, the mtigating defense of EVMED nmansl aughter,
i f evidence is adduced to support the instruction, and carrying
or use of a firearmin the conm ssion of a separate felony, (2)
the conviction as to Count |1l is affirmed but the mandatory
m ni nrum sentence is vacated and the matter remanded for
resentencing, and (3) Count V is affirnmed.

DATED: Honol ul u, Hawai ‘i, August 13, 2003.
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