DI SSENTI NG OPI Nl ON OF ACOBA, J.,
WTH VHOM RAM L, J., JAO NS

W believe that in the public interest, this case

shoul d be published. See Torres v. Torres, No. 23089, 2002 W

31819669, at *36 (Hawai‘ Dec. 17, 2002) (Appendix A) (Acoba, J.,
di ssenting, joined by Raml, J.).

In reaching the disposition in this case, this court
cannot avoid inplicitly deciding two significant issues of first
i npression -- first, whether a court may limt a crimna
defendant’s freedomto consult with his or her attorney during a
recess fromtestinony concerning a juror question, and second,
whet her a prosecutor may adversely conment during closing
argunment about a defendant’s constitutional right to be present
at trial. As to the fornmer, there is no reported decision in the
United States; as to the latter, there is no reported decision in
this state. In arriving at its holding, the magjority nust, of
necessity, (1) identify these issues as presenting error and
(2) assess the inpact of these errors (or assumed errors) in
deciding they are harmess. In that process, the majority nust
determi ne the nature, scope, and effect of the case law as to
these issues in light of the circunstances of the instant case.
It cannot otherwise ultimately dispense with these assessnents.

It is in the nature of stare decisis that, when this
court in effect decides matters of first inpression, we in fact

establ i sh precedent and, therefore, should publish our opinion.



l.
This is the second case in which the question of
whet her a prosecutor may adversely conment on a defendant’s

presence has arisen. See State v. Camacho, No. 23834, (Hawai ‘i

Aug. 12, 2002) (SDO. W decided Camacho by summary di sposition
order while this case was under consideration and the opinion
attached hereto already circulated. This dissenting opinion is
conprehensive in its |length because a mgjority of this court had

at one point previously approved publication. See, e.q., People

v. Para, No. CRA 15889, slip op. at 34 (Cal. C. App. Aug. 1979)
(Jefferson, J., dissenting) (objecting to the magjority’ s reversal
of its earlier decision to publish a case after the dissenting
opi ni on had been circul ated).

Because we do not publish in this case, the questions
will continue to go unaddressed in any authoritative manner, and
error may conpound in other, simlar cases. W have the
opportunity to decide these issues of first inpression, but, as
this case denonstrates, the majority’s decision will |eave
counsel and the courts once nore to guess at the law to apply.
Therefore, with all due respect, | nust disagree with the

majority’ s decision not to publish this case.



(I
The question in this case is not a close one. Counsel

| anented on the record in the instant case that, as to the
“tailoring” issue, there was no precedent in this state to guide
counsel or the court, when the natter arose at trial. See infra
Section VII. In light of this and other circunstances recounted
supra, we responsibly can do no less than publish. Utimtely, a
publ i shed opinion will settle questions that are the subject of

pendi ng appeals, or will be the subject of future appeals.

L1,
As for the majority’s evaluation of the nerits of the

i nstant case, | nust disagree.

A
1.

Wth due respect to the nmority, there are substanti al
and cogent reasons for holding that the errors conpl ai ned of here
were not harm ess. “Under the harmnl ess-beyond- a-reasonabl e- doubt
standard, the question is ‘whether there is a reasonabl e

possibility that error may have contributed to conviction.

State v. Crail, 97 Hawai‘ 170, 182, 35 P.3d 197, 209 (2001)

(citations omtted); see also State v. Hol bron, 80 Hawai‘i 27,

32, 904 P.2d 912, 917 (1995); State v. Chun, 93 Hawai‘ 389, 394,

4 P.3d 523, 528 (App. 2000). As to the first error, the court
prohi bi ted Def endant - Appel | ant Dani el Sipe Sisneros, Jr. from
conferring with his counsel on a juror’s question concerning the

route Sisneros took to the scene of the crinme and fromrespondi ng



with evidence to that question. The question was pivotal to the
theory of Plaintiff-Appellee State of Hawai‘ (the prosecution)
that Sisneros’s assault on the conplaining witness was a result
of “road rage.” However, the majority determ ned that the
court’s error was harm ess. See mgjority opinion at 3.

VWhile the majority may dismss the effect of the

question, the jury clearly did not, or the juror would not have

asked the questi on about how Sisneros arrived at the scene. See

United States v. Johnson, 892 F.2d 707, 712 (8th G r. 1989) (Lay,

J., concurring) (“Ajury frustrated in its pursuit of ‘truth’
m ght well|l specul ate on the defendant’s probabl e answer, perhaps

inferring nore fromthe failure to answer than it woul d have

gl eaned fromthe answer itself.”); DeBenedetto v. Goodyear Tire &
Rubber Co., 754 F.2d 512, 517 (4th G r. 1985) (observing that,
over the course of a trial, a jury devel ops a sense of

cohesi veness and camaraderi e, placing nore inportance on the
reactions and questions of each other than on questions and
answers presented in the normal adversarial process). Further,

the prosecutor also did not think the matter was insiqgnificant,

or he would not have argued such matters in rebuttal arqunent,

af ter Defendant could not respond.

2.
As to the second error, the prosecution argued to the

jury, in contravention of Sisneros’s constitutional right to be

present at his crimnal trial, that, because Sisneros was the



only witness present throughout the proceedings, his testinony
was tailored to that of the other witnesses.? The court
instructed the jury that Sisneros was to be treated |ike any

ot her witness. Consequently, the prosecution s erroneous
argunent, buttressed by the authority of the court, invited the
jury to disbelieve Sisneros’s testinony, thus infecting his
entire defense. Under the foregoing circunstances, and as nore
specifically discussed infra, | respectfully disagree that the

errors were harm ess.

B

| would hold that (1) any order prohibiting a crim nal
def endant fromconferring with his or her attorney concerning a
juror question, at |east where that comrunication woul d not
interfere with the orderly and expeditious progress of trial, is
a per se violation of a defendant’s right to counsel under
article I, section 14 of the Hawai‘ Constitution, but in any
event, prejudicial in this case; and (2) the prosecution’s
argunent to the jury that Sisneros’s presence during the entire
trial enabled himto tailor his testinony to that of previous

wi t nesses infringed on Sisneros’s constitutional rights to

1 | discuss the United States Supreme Court’s decision in Portuondo
v. Agard, 529 U.S. 61 (2000), the |eading case on the “tailoring” argunent,
because the prosecution, pursuant to HRAP Rule 28(j), subnitted a letter on
March 8, 2000, indicating that “the opinion . . . nay be relevant to this
Court’s determ nation of whether the prosecutor’s statenent that [Sisneros]
had the opportunity to hear all the witnesses testify before testifying
constituted m sconduct.”



confront the evidence against himand to testify in his own

def ense.

The foll ow ng rel evant evi dence was adduced at trial.

Cifford Lanphier testified that, on Saturday, July 27,
1998, he and his wife went to a nmarket in “Chinatown” where Ms.
Lanphi er received a stick of sugar cane froma vendor. The
Lanphi ers then proceeded on the H1 freeway in their Honda Cvic
to the Wai kel e Shopping Center. Lanphier noticed a truck
swerving in front of them He passed the truck and got a few car
lengths in front of it. Later, the truck began to pass the
Lanphi ers. Looking over to the truck, Lanphier saw that the
passenger, Janes |lae? (Ilae), “was yelling sonething” and made
an obscene gesture with his finger. Lanphier returned the
gesture. Sisneros, the driver of the truck, however, was not
shouting or gesturing. The truck then cut in front of the
Lanphiers. Lanphier let the truck get a half nmle or so ahead.

Approxi mately five to six mles later, Lanphier
observed the truck pulled over on the right side of the road, at
t he Wi pahu exit off of the H1. After Lanphier and a second car
drove past, Lanphier noticed the truck pull back onto the

hi ghway.

2 Lanphi er described Ilae as “a couple inches taller [than hinmself],
6’1", [weighing] about 275 to 285 pounds.” At the time of the incident,
Lanphi er wei ghed approxi mately 210 pounds.
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When Lanphier entered the Wai kele exit, the truck was
approximately two to three car |engths behind. Lanphier turned
right at the first traffic light. The Lanphiers stopped at the
second traffic light, in the mddle of the Wikele Shopping
Center, K-Mart, and factory outlets. The truck pulled up to the
traffic light in a different lane, two or three cars behind.

Lanphi er saw “the passenger[, Ilae,] get out of the
passenger side of the vehicle and run toward [his] car.” Wen
Lanphier rolled down his w ndow, Ilae said “sonething .
unintelligible[,]” and Ilae started hitting Lanphier through the
open wi ndow, breaking Lanphier’s gl asses.

Lanphi er then noticed that the truck was in front of
him cutting himoff. Lanphier picked up the sugar cane stick
and began hitting Ilae on the forearns. Ms. Lanphier exited the
car and pushed Ilae, distracting him At that tinme, Lanphier
|l eft the car and started wal king towards Ilae with the cane stalk
in his hand. Lanphier attenpted to swing it at Ilae, and the two
began struggli ng.

Lanphier testified that he felt sonmething hit him
“across the back[.]” “It was only one blowthat . . . [went]
across [his] right shoulder and up and hit [hin] in the face[.]”
Lanphi er turned and saw Si sneros, who was putting a pole down.
Lanphier’s |l eft shoul der was di sl ocated, and he had a deep cut on
his right cheek, under his eye.

Robert Corneau, testifying for the prosecution, related

that he drove up to the intersection in tinme to notice the



scuffl e between Ms. Lanphier and Ilae. Corneau saw Lanphi er and
Il ae begin to struggle. “And [Lanphier] got knocked back four or
five feet . . . and touched [his left] shoulder[.]” Corneau
observed Sisneros standing apart fromthe struggle, and then
wal ki ng back towards the truck. Sisneros pulled “a |arge stick”
fromthe back of the truck and struck Lanphier “on the l|eft
side.”® According to Corneau, Sisneros appeared “stunned” and
“his eyes were kinda bul ging.” Subsequently, Ilae “ran
back [to] the . . . truck, . . . [Sisneros] ran over to the
truck, threw the [stick] in the truck[, and t]hen they took off.”

Lynn Corneau also testified for the prosecution. She
observed Sisneros renoving the stick fromthe back of his truck
“holding it high.” She did not, however, renenber whether the
swing “went high, [or] whether it went low.]” It did not appear
to her to be that hard of a swing, and it appeared that it was
sonmewhat awkward for Sisneros to wield the stick or nove it
around. After Lanphier was struck, Ms. Corneau saw Ms.
Lanphier “c[o]me out of the car [and] started . . . yelling at
[ Sisneros].”

Karla Tucker testified that she came upon the
altercation while Ilae was punchi ng Lanphi er through the w ndow.
She saw M's. Lanphier exit the car and begin hitting Ilae. She

related that M. Lanphier “had a brown . . . stick in his hand.

3 On cross-exam nation, defense counsel asked, “[l]s it possible

that [Lanphier] may have got[ten] struck on the right side?” to which Corneau
responded, “No.”
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[It] looked like it would [have] conme off a furniture table.”
Lanphier hit Ilae with the stick, but “the[ hits] |anded very
lightly.” Wen Lanphier got out of the car “they were stil
throwin [sic] punches at one another.” At this point, the truck
passed her and pulled up in front of the Lanphier’s car.
Ms. Tucker observed Sisneros retrieve the pole fromthe truck,
and testified that Sisneros swing the pole “[s]ideways[.]”
Ranpheung Lanphier, Lanphier’s wife, testified to
essentially the same events leading up to the altercation. Ms.
Lanphi er recounted that Ilae and her husband were facing each
other, still struggling, when Sisneros hit Lanphier with the

sti ck.

B.

Sisneros’s defense was that he did not intend to harm
Lanphier, but only to disarmhinm he was not acting as Ilae’s
acconplice and his actions constituted defense of others, because
he only becane invol ved when he saw || ae being struck w th what
he bel i eved was a weapon.

Sisneros testified that he was a | andscape gardener,
and Il ae worked with himonce in a while. They were on the
freeway driving to Eagle Hardware (Eagle), at the Waikele
Shopping Center. A custoner of Sisneros’s had suggested that
they go to Eagle to purchase a chain link gate. Wile driving on
the H 1, Sisneros noticed the Lanphiers’ car behind him pass him

on the left, and pull into the lane in front of him slow ng



down. Ilae told Sisneros that the driver had nade an obscene
gesture at them and Il ae began swearing at the driver.

Si sneros, meanwhil e, was speaking on his cellular phone with a
new custoner, M. Harris. |lae reached down into a tool box to
grab sonething to throw at the Lanphiers’ car. To prevent Il ae
fromdoing this, Sisneros noved the truck in front of the
Lanphi ers’ car.

Later, Sisneros sped up to pull over to the side of the
freeway, just after the North Shore exit, to wite down
information his custonmer was giving himover the phone. Sisneros
did not notice the Lanphiers drive past him After finishing his
call, Sisneros told Ilae to forget about the incident, and got
back onto the freeway to go to Eagle. After pulling into Wikele
Shoppi ng Center, |l ae pointed out the Lanphiers’ car. Because
the traffic light was red, the truck stopped three cars behind
t he Lanphi ers.

Surprising Sisneros, |lae junped out of the truck and
ran towards the other car. Sisneros noved his truck to the front
of the intersection to see what was going on. Watching the
altercation, Sisneros detected that Lanphier had a “weapon” in
his right hand. Sisneros returned to his truck to call the
police. Wen he got there, however, he turned and observed that
the two were struggling away fromthe car. Sisneros also saw
Lanphier hit Ilae “three tines on the head, and [ keep] on

swnging.” “[llae]’s fat, 300 pounds, and he’'s slow and “al
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[that Sisneros] wanted to do was be a peacemaker and stop the
fight.”

Si sneros retrieved a wooden pole. Although other tools
and equi prent were avail able, “picks, shovel, . . . potato rake,

iron rake, machetes, sickles[,]” Sisneros chose the pole because

“Ia]ll [he] wanted to do was di sarm [Lanphier], not hurt him?”
Sisneros “went up to the driver’s right side . . . [and] swung
the pole to disarm|[Lanphier], his right hand.” “Wen [Si sneros]
swung the pole, [he] mi ssed [Lanphier’s] hand, . . . hit his

right arnf{,] and [Lanphier] fell back. As [Lanphier] fell back
to the end of the pole, [Sisneros’ s] right hand on the pole
slid[] domm . . . [,] caus[ing] the end of the pole to nove up
[ Lanphier’s] right armand hit his right cheek.”

Si sneros was “shocked” after hitting Lanphier, because
he “didn’t wanna hurt him . . . [He] just stood there with the
pol e, went back to the truck and then [ Ms. Lanpier] came over,

[ put her hand on the pole,] said to go.” Sisneros knew t hat
Lanphier was “all right[,]” although hurt, because “[he had] seen
the way [ Lanphier] pushed hinself up, so [he] figured [Lanphier]
was okay.” Sisneros took Ilae hone, and “junped into another car
to go back to Eagles to . . . pick up [the] gate.”

On July 24, 1998, Sisneros was charged with Assault in
the First Degree, HRS § 707-710 (1993), and Assault in the Second

Degree, HRS § 707-711(1)(d) (1993).
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V.
Prior to trial, the court told defense counsel and the
prosecution that it would permt jurors to ask questions of
wi t nesses after each witness had testified. Defense counsel
stated that “[the defense] would object to any questioning[.]”
The court posed no restrictions on Sisneros’s comruni cations with

def ense counsel with respect to these questions.

Vi .

Fol Il owi ng re-direct exam nation of Sisneros by defense
counsel, the court requested questions for Sisneros fromthe
jury. The court excused the jury and apparently recessed.

After discussing the first juror question, of which there were
several, the prosecution requested that the court direct defense
counsel “not to discuss his client’s further testinony with him”
explaining that “[j]ust because we’ve taken a break doesn’t neant
that he can now engage in discussing the questions that are going
to be asked by the [c]ourt.” The court agreed, stating to

def ense counsel, “1’Il ask the questions and afterwards, after we
get done with the response and so forth, both of you can take a

| ook at the questions after that and take whatever action.”

However, the prosecution objected to this procedure,
stating, “I don't think it’s proper to allow [defense counsel] to
di scuss the questions that the [c]ourt’s going to be asked [sic]
wi th the defendant before he goes on the stand. He's had tine to

prepare . . . . Inthe interim | don’t think it’s proper for
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[ def ense counsel] to be discussing those questions with the

defendant.” Defense counsel responded that

it’s just as if we took a break during the exam nation. |
think I should be allowed to discuss the questions with the
def endant, especially these questions. . . . | think the
def endant should be involved in all the questions actually,
even those directed to the other witnesses, because he has a
stake init. But | think nore so nowthat . . . these are
the questions directed to him

The court replied that, “that’s a point that is in this
I nnovative process is [sic] still in the works. And in that the

person i s asked the question after direct, or whatever the

exam nation is, and really does not consult with anybody. [

mean, that’s just followup of his testinony.” (Enphasis added.)
Accordingly, the court concluded that Sisneros did not have a

right to consult with defense counsel as to the juror questions:

We can call the jury back in and finish up the
gquestions . . . before taking a break, but | do agree there
really should not be any further discussion as to what
[ Def endant] m ght respond and all of that.

So while that’s something that | can understand from
your point the defendant may want to do, at this point, and
as far as | understand the innovations, | think the w tness
does not get to consult with soneone else with respect to
answers and what the questions are.

(Enmphases added.) Following up on this point, the court further
instructed that the rest of the discussion regarding juror
guestions woul d be at the bench, “out of the hearing of the
def endant . ”

One of the juror questions requested to be posed to
Si sneros was, “[Clouldn’t you have taken the first entrance to
Eagl e?” Defense counsel infornmed the court that “this is a
guestion that | had to discuss with the defendant . . . [be]cause
| needed his advice as well as pros and cons whether there is

an entrance there or not[.]” Defense counsel expressed
13



concern that, if Sisneros did not answer the question, the
prosecuti on would use the omssion to its advantage, a concern
that |ater proved accurate. “[I]f [the prosecution] is probably
going to use the diagram|[* the diagram s going to get into
evidence the fact that it appears fromthe diagramthat there is
an entrance and the juror knows that there’'s an entrance there,
|"d ask that that question be asked at this point.”

The prosecution protested, stating,

[We’ve already decided that it wasn’'t going to be done and
now [ def ense counsel has] had an opportunity to talk to the
def endant about it, and | think that taints his testinony.
It’s clear that -- from [defense counsel’s] own
representations that they discussed it, that what his
answer’s gonna be has been discussed, and | think that’'s

i nappropriate because he’'s basically being coached.

(Enphases added.) Defense counsel pointed that he did not intend
to coach Sisneros, but needed to discuss the rel evance of the
guestion with him “[T]lhe thing is that | needed to know to

confirmwhether there was an entrance, if that’'s true, et cetera,

and to see if there’s any relevance to that. [T]he defendant is

part of ny defense team as well as I am” (Enphasis added.)

Al t hough defense counsel indicated that Defendant
w shed to answer the question, the court ruled that he woul d not
be allowed to answer. Defense counsel subsequently requested
that the prosecutor be “precluded fromarguing [in closing,]
then[,] that there’'s an entrance here . . . , because | would
i mgine that’s what he’s going to do, that [Sisneros] should have

turned right at this [first] entrance.” The court suggested

4 One of the prosecution’s exhibits, State’'s Exhibit 16, depicted a

map of the Wi kel e Shoppi ng Center.
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that, if the prosecution argued this, “it could be countered that
there’s no evidence to show that [Sisneros] knew about it. He
didn’'t say that he knew about it.”

At this point, defense counsel requested to reopen
testinmony in order to ask Defendant about “that one area at that
point[.]” The prosecution objected on the sanme basis, that
Si sneros had di scussed his answer, and the court denied the
request .

Def ense counsel then asked for an adnoni shnent or a
ruling so that “the prosecutor doesn’'t even refer to” the
gquestion of why Sisneros did not take the first entrance,
because, “since there is no evidence, [the prosecution] could be
precluded fromstating that [Sisneros] could have turned over

there. And | just want that made quite clear so | don’t have to

obj ect during his closing argunment.” The court, however,
declined to do so, stating, “If there’s [sic] argunents or
objections, then I'Il rule at that tinme.” After discussing the

remai nder of the proposed juror questions, defense counsel again
i ndi cated his disconfort with the court’s ruling:

| cannot stress again that if a juror has a question . .

as to that entrance, | think the defendant shoul d have an
opportunity to explain why he didn’t use that entrance.
There's a presunption now or the assunption by that one
juror which could poison the other jurors is that he wanted
to follow Lanphier. And if there's a reasonabl e

expl anation, or an explanation of any kind, then so be it.

(Enmphasi s added.)

During closing argunment, the prosecution did
characterize the case as one “about road rage” and nmi ntai ned
during rebuttal argument, in support of this, that Sisneros could
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have taken the first driveway into Wi kel e Shoppi ng Center,
rat her than the second one used by the Lanphiers.

[ PROSECUTI ON]: Defendant’s not believabl e again, he
says he was not following M. Lanphier. But, first of all,
if he was going to Eagle, why would he be in this | ane?

He wouldn’t. Doesn’t make sense.

And what about the first entrance to Eagle’s?

This is in evidence. This is State's Exhibit 16.

[ DEFENSE COUNSEL]: Ckay. Your Honor, I'mgoing to
object. This is not evidence, Your Honor. W don’'t know
whet her that entrance was crowded, whether it was opened or
cl osed.

[ PROSECUTI ON]:  Your Honor, no argument. He's --

COURT: Okay. No argunents

But, ladies and gentlenmen, |I'’mgoing to instruct you
that you only consider the evidence presented. Okay? As to
what was not presented, that should not enter into your
m nd. You should not speculate or surnmise. Just on what
was presented here in the evidence.

[ PROSECUTI ON]: Thank you, Your Honor

This is in evidence, |adies and gentlenen. You can
consider it for whatever you like. There' s an opening right
here that |leads to Eagle Hardware. Wy didn’'t he take that

if he’s not followi ng [the Lanphiers]?

O course he is.

(Enphases added.)

VI,
Also during its closing rebuttal argunent, the
prosecution argued that Sisneros tailored his testinony to that

of the evidence, as foll ows:

And, finally, the witness’s nmeans and opportunity of
acquiring information. Wo's the only witness in this case
that got to see all the other witnesses testify? .

Wio's the only witness who got to hear all the other
wi tnesses testify and tailor his testinony?

That man seated right over there. The other witnesses
are excluded fromthe courtroom They can’'t talk about
their testinmony. They can't sit in here and watch.

But let's see, is his version supported by the

evi dence?
(Enmphases added.) Defense counsel objected, stating, “I think
it’s inproper argunent.” The court ruled, “I’'Il allowit.”

After closing argunments, defense counsel noved for a mstrial as
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to the foregoing prosecution’s comrent, arguing that

there is no case on point [in Hawai‘i]. There is a case
[i]n another jurisdiction. | believe it’s one of the US.
Court of Appeals that indicates that that [argunment] was

i nproper and that constituted a violation of defendant’s
right to a fair trial, because basically he has a right to
testify and not testify. He' s always in a position to go

| ast, Your Honor, and he exercised his right to testify.

But at the . . . disadvantage, so to speak, as to having to
hear everybody el se.

(Enphases added.) The court denied the notion for mistrial.

In its instructions, given prior to closing argunents,
the court inforned the jury that Sisneros’s testinony should be
treated in the sane way as any other w tness:

It is your exclusive right to determine whether and to
what extent a witness shoul d be believed and to give weight
to his or her testinony accordingly.

In evaluating the weight and credibility of a
witness’'s testinony, you nmay consider the witness’'s
appear ance and deneanor; the witness's manner of testifying;
the witness's intelligence; the witness’'s candor or
frankness, or lack thereof; the witness’s interest, if any,
in the result of this case; the witness's relation, if any,
to a party; the witness's tenper, feeling, or bias, if any
has been shown; the witness’s neans and opportunity of
acquiring information; the probability or inprobability of
the witness’'s testinony; the extent to which the witness is
supported or contradicted by other evidence; the extent to
whi ch the witnesses nmade contradictory statements, whether
at trial or at other times; and all other circunstances
surroundi ng the witness and bearing upon his or her
credibility.

The defendant in this case has testified. Wen a
defendant testifies, his credibility is to be tested in the
same _nmanner _as any ot her wi tness.

(Enmphases added.) No instruction was given, either before or
after closing argunents, regarding a defendant’s right to be

present at trial.

VI,
Si sneros was subsequently convicted of both counts of

assault. Follow ng his conviction, Sisneros noved for a new
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trial on the basis of the prosecution’s comment during rebuttal
argunment on Sisneros’s presence at trial. The notion was deni ed.
At sentencing, the court dism ssed the charge of Assault in the
Second Degree, Count Il. Sisneros tinely appeal ed.

Def endant raises a nunber of points on appeal.
believe two of these points, previously nentioned, are

di spositive.

I X.

In my view, the court’s order precluding defense
counsel fromconferring wth Sisneros, refusing to ask the
subj ect juror question on the basis that Sisneros and defense
counsel had discussed it, and declining the defense’'s request to
reopen testinony to ask the question constituted a per se
violation of Sisneros’s right to counsel under article |, section
14 of the Hawai‘i Constitution.

Both the federal and state constitutions provide for

the right to assistance of counsel at critical stages in crimnal

cases. “It is well established that ‘[t]he right of one charged
with [a] crime to counsel [is] . . . deened fundanental and
essential to [a] fair trial[] . . . in [our country].’”” State v.

Silva, 78 Hawai‘ 115, 124, 890 P.2d 702, 711 (App. 1995)
(quoting G deon v. Wainwight, 372 U S. 335, 344 (1963)) (other

citations omtted).® “Counsel is recognized as essential because

5 See also Briones v. State, 74 Haw. 442, 460, 848 P.2d 966, 979
(1993); State v. Aplaca, 74 Haw. 54, 66, 837 P.2d 1298, 1305 (1992); State v.

(continued. . .)
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experience has shown that a defendant requires the guiding hand
of counsel at every step in the proceedi ngs agai nst himJ[or
her].” 1d. (brackets, internal quotation marks, and citations
omtted).

Al t hough the sixth amendnent of the federal
constitution and article I, section 14 are textually simlar, we
may afford the people in our state nore protection than required
by the federal constitution “‘when the United States Suprene
Court’s interpretation of a provision present in both the United

States and Hawai ‘i Constitutions does not adequately preserve the

rights and interests sought to be protected.”” State v. Bowe, 77
Hawai ‘i 51, 57, 881 P.2d 538, 544 (1994) (quoting State v.
Lessary, 75 Haw. 446, 453, 865 P.2d 150, 154 (1994) (citations

omtted)); see also State v. Arceo, 84 Hawai<i 1, 28, 928 P.2d

843, 870 (1996); State v. Lopez, 78 Hawai‘ 433, 445, 896 P.2d

889, 901 (1995); State v. Kam 69 Haw. 483, 481, 748 P.2d 372,

377 (1988).

In that regard, this court has held that, “under
Hawaii’s Constitution, defendants are clearly afforded greater
protection of their right to effective assistance of counsel.”

State v. Aplaca, 74 Haw. 54, 67 n.2, 837 P.2d 1298, 1305 n.?2

(1992). Wth respect to an indigent’s right to appointed
counsel, our state constitution provides that such assistance

attaches if the charged offense is punishable by a term of

5(...continued)
Di cks, 57 Haw. 46, 47, 549 P.2d 727, 729 (1976).
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i nprisonnment, whereas, under the federal constitution, the right
of an indigent defendant to be provided with appointed counsel is
triggered only if the defendant is actually sentenced to a term

of inprisonnent. See State v. Dow er, 80 Hawai‘i 246, 249, 909

P.2d 574, 577 (App. 1995), cert. dism ssed, 80 Hawai‘i 357, 910

P.2d 128 (1996). However, inasnuch as this court has
consistently recognized its “obligation to ‘afford defendants the
m ni mum protection required by federal interpretations of the
[flourteenth [a] mendnent to the Federal Constitution[,]’” id.,

(quoting State v. Texeira, 50 Haw. 138, 142 n.2, 433 P.2d 593,

597 n.2 (1967)), the federal interpretation of the six amendnent

right to counsel is relevant.

X.

In Geders v. United States, 425 U.S. 80 (1976), the

sem nal case pertaining to a sequestration order against a
crimnal defendant, the United States Suprene Court considered
the question of “whether a trial court’s order directing [a
crimnal defendant] not to consult his attorney during a regular
overni ght recess, called while [the defendant] was on the stand
as a witness and shortly before cross-exam nati on was to begin,
deprived himof the assistance of counsel in violation of the
Sixth Anmendnent.” 1d. at 81. |In that case, the defendant, John
Ceders, testified on his own behalf. See id. at 82. Wen

def ense counsel concl uded direct exam nation, the court recessed

for the night. See id. The prosecution requested the judge to
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instruct Geders not to discuss the case overnight with anyone.
See id. The court had given the sanme instruction to every

W t ness whose testinony was interrupted during the trial. See
id.

Ceders’ attorney objected, explaining that he believed
he had a right to confer with his client about matters other than
Ceders’ inpending cross-exam nation. See id. The trial judge
i ndi cated that he did not believe Geders woul d understand the
distinction, stating, “I just think it is better that he not talk
to you about anything.” 1d. at 82. Defense counsel again
obj ected, but said that he would conply with the order. See id.
at 82-83.

The follow ng norning, defense counsel asked to reopen
his direct exam nation of Geders, which the court granted. See
id. at 83. The prosecution followed with cross-exam nation. See
id. Geders was ultimately convicted of the drug offenses
charged. See id. He subsequently appealed to the Fifth Grcuit
Court of Appeals, which affirmed his convictions on the basis
that Geders had failed to claimany prejudice fromhis inability
to communicate with his attorney over the seventeen hour recess.
See id. The United States Suprene Court granted certiorari. See
id.

The Court first affirmed that a trial judge' s power to
control the process and shape of trial “includes broad power to
sequester w tnesses before, during, and after their testinony.”

Id. at 87 (citations omtted). According to the Court, the use
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of such orders serves three purposes: (1) “[i]t exercises a
restraint on witnesses ‘tailoring’ their testinony to that of
earlier witnesses”; (2) “it aids in detecting testinony that is

| ess than candid”; and (3) it “prevent[s] inproper attenpts to

i nfluence the testinony in light of the testinony already given.”
Id.

As applied to a crimnal defendant, however, the Court
cautioned that “[a] sequestration order affects a defendant in
quite a different way fromthe way it affects a nonparty w tness
who presumably has no stake in the outcone of the trial.” [d. at
88. Not only nust a defendant in a crimnal trial “often consult
with his [or her] attorney during the trial[,]” but the policies
behi nd a sequestration order nay not pertain to a crimnal
def endant, because “the defendant as a matter of right can be and
usually is present for all testinmony and has the opportunity to
di scuss his [or her] testinony with his [or her] attorney up to
the tine he [or she] takes the witness stand.” |[|d.

Mor eover, the Court observed that consultation with
counsel often occurs during recesses. See id. “Such recesses
are often tinmes of intensive work, with tactical decisions to be
made and strategies to be reviewed. The |lawer may need to
obtain fromhis [or her] client information nmade rel evant by the
day’s testinony, or he [or she] may need to pursue inquiry along
lines not fully explored earlier.” 1d. Such consultation is
I nherent in a defendant’s right to counsel, inasnuch as “the role

of counsel is inportant precisely because ordinarily a defendant
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is ill-equipped to understand and deal wth the trial process
wi thout a |l awer’s guidance.” |d.

As for the concern that consultation regarding a
defendant’s testinmony may result in inappropriate coaching of the
defendant, the Court related that such concerns may be addressed

by ot her neasures:

There are other ways to deal with the probl em of
possi bl e i nproper influence on testinony or “coaching” of a
wi tness short of putting a barrier between client and
counsel for so long a period as 17 hours. The opposing
counsel in the adversary systemis not w thout weapons to
cope with “coached” witnesses. A prosecutor nay
cross-exani ne a defendant as to the extent of any “coachi ng”
during a recess, subject, of course, to the control of the
court. Skillful cross-exanination could develop a record
whi ch the prosecutor in closing argunent night well exploit
by raising questions as to the defendant’s credibility, if
it devel oped that defense counsel had in fact coached the
witness as to how to respond on the remaining direct

exam nation and on cross-exam nation. In addition the trial
judge, if he doubts that defense counsel w |l observe the
ethical limts on guiding witnesses, nay direct that the

exam nation of the witness continue w thout interruption
until conpleted. [If] the judge considers the risk high he
may arrange the sequence of testinobny so that direct- and
cross-exam nation of a witness will be conpleted w thout
interruption. . . . Inconvenience to the parties,

W t nesses, counsel, and court personnel nmay occasionally
result if a luncheon or other recess is postponed or if a
court continues in session several hours beyond the nornal
adj ournnment hour. |In this day of crowded dockets, courts
must frequently sit through and beyond nornal recess;
conveni ence occasionally nust yield to concern for the
integrity of the trial itself.

Id. at 89-91 (enphases added).

Consequently, the Court held that, “[t]o the extent
that conflict remai ns between the defendant’s right to consult
with his [or her] attorney during a | ong overnight recess in the
trial, and the prosecutor’s desire to cross-exan ne the defendant
wi thout the intervention of counsel, with the risk of inproper

‘coaching,’” the conflict nust, under the Sixth Arendnent, be

resolved in favor of the right to the assistance and gui dance of
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counsel .” 1d. at 91 (citation omtted) (enphasis added).
In a concurring opinion, Justice Marshall, joined by

Justice Brennan, clarified that, under the nmgjority’s holding, “a
def endant who clains that an order prohibiting conmunication with
his [or her] |awer inpinges upon his [or her] Sixth Amendnment
right to counsel need not make a prelimnary show ng of
prejudice.” 1d. at 92 (Marshall, J., concurring, joined by
Brennan, J.). As to the justification that such orders woul d
prevent unethical coaching of defendants by their attorneys,
Justice Marshall opined, “I find it difficult to conceive of any
circunstances that would justify a court’s limting the
attorney’s opportunity to serve his [or her] client because of
fear that he [or she] may disserve the system by viol ating
accepted ethical standards.” [d. at 93.

Furthernore, Justice Marshall observed that the length
of the recess should not delineate what was a constitutional
infirmty fromwhat was not. “In ny view, the general principles
adopted by the Court today are fully applicable to the anal ysis
of any order barring conmunication between a defendant and his
[or her] attorney, at |east where that communi cation woul d not

interfere with the orderly and expeditious progress of the

trial.” 1d. at 92 (enphasis in original).

Xl

El even years later, in Perry v. Leeke, 488 U S. 272

(1989), the Suprene Court again considered the question of
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whether a trial court’s order prohibiting a crimnal defendant,
Donal d Ray Perry, fromconferring with defense counse

constituted an inperm ssible violation of the sixth amendnent.

In that case, the trial court’s sequestration order enconpassed a
fifteen-m nute recess. See id. at 274.

Perry took the witness stand and testified on his own
behal f. See id. At the conclusion of direct exam nation, the
trial court ordered a fifteen-mnute recess, and ordered that
Perry not speak to anyone, including his attorney, during the
break. See id. Wen the trial resuned, defense counsel noved
for a mstrial on the basis of the order. See id. The notion
was denied, the court ruling that Perry “was not entitled to be
cured or assisted or hel ped approaching his cross exam nation.”
Id. (internal quotation marks and citation omtted).

The United States Supreme Court granted certiorari.®
See id. at 277. A mgjority of the Court distinguished between
the overnight recess in Geders and the 15-m nute “break” in
Perry’s testinmony. See id. Wile “[a]J]dmttedly, the |ine

between the facts of Geders and the facts of this case is a thin

6 Perry had appealed to the Suprene Court of South Carolina, which

affirmed his conviction. See Perry, 488 U.S. at 274 (citation onmtted).

Perry petitioned for federal habeas corpus review in the District Court of the
Fourth Circuit. See id. at 275-76. The district court granted his petition
for habeas corpus, determning that, “although a defendant has no right to be
coached on cross-exam nation, he [or she] does have a right to counsel during
a brief recess and he [or she] need not denonstrate prejudice fromthe deni al
of that right in order to have his [or her] conviction set aside.” |d. at 276
(citation omitted). The Fourth Circuit Court of Appeals, however, reversed
the district court, determ ning that, although a constitutional error had
occurred, the error was not prejudicial. See id. Four judges dissented on
the basis of the prejudice analysis, reasoning that “the prejudice inquiry was
particularly inappropriate in this context because it would al nbost inevitably
require a review of private discussions between client and | awer.” 1d.
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one[, i]Jt is, however, a line of constitutional dinension.” |d.
at 280. “[N either [a defendant] nor his [or her] |lawer has a
right to have the testinony interrupted in order to give him]Jor
her] the benefit of counsel’s advice.” 1d. at 281. Unlike the
majority in Geders, the Perry majority declared that a
sequestration order would avoid “grant[ing] the wi tness an
opportunity to regroup and regain a poi se and sense of strategy
that the unaided wtness would not possess.” 1d. at 282.

Al though “[i]t is the defendant’s right to unrestricted
access to his [or her] |lawer for advice on a variety of trial-
related matters that is controlling in the context of a |ong
recess[,]” 1d. at 284 (citing Geders, 425 U S. at 88), the
maj ority concluded that, “in a short recess in which it is
appropriate to presune that nothing but the testinony wll be
di scussed, the testifying defendant does not have a
constitutional right to advice[,]” id. Accordingly, it held that
“t he Federal Constitution does not conpel every trial judge to
all ow the defendant to consult with his [or her] |awer while his
[or her] testinony is in progress if the judge decides that there
is a good reason to interrupt the trial for a few mnutes.” |[d.
at 284-85.

In a dissenting opinion, Justice Marshall, joined by
Justices Brennan and Bl ackmun, objected to the nmpjority’s
di stinction between a “short” recess and the “long” recess in
Geders, “[b]ecause this distinction has no constitutional or

| ogi cal grounding, and rests on a recondite understanding of the
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role of counsel in our adversary systen{.]” 1d. at 285
(Marshall, J., dissenting, joined by Brennan, J., and Bl ackmun,
J.) (citation omtted). Reiterating his position in Geders, that
“any order barring communi cati on between a defendant and his [or
her] attorney, at |east where that communi cati on woul d not
interfere with the orderly and expeditious progress of the trial”
is forbidden by the sixth anmendnent, id. (enphasis in original),
Justice Marshall noted that “[t]his viewis hardly novel; on the
contrary, every Court of Appeals to consider this issue since
Geders, including the en banc Fourth Grcuit in [Perry] has
concluded that a bar on attorney-defendant contact, even during a
brief recess, is inpermssible if objected to by counsel.” Id.

(emphasis in original) (citing Sanders v. Lane, 861 F.2d 1033,

1039 (7th Gr. 1988) (collecting cases), cert. denied, 489 U S

1057 (1989)).

Justice Marshall related that, “[with very few
exceptions, the state appellate courts that have addressed this
i ssue have agreed.” 1d. bserving that a “long |ine of [Suprene
Court] cases . . . stand[ing] for the proposition that a
def endant has the right to the aid of counsel at each critica
stage of the adversary process[] is conspicuously absent fromthe

majority’s opinion[,]” Justice Marshall objected to “[t]he

maj ority’s conclusory approach [as] ill befit[ting] the inportant
rights at stake in this case.” [d. at 286-87 (citations
omtted).
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Contrary to the majority’s assertion that, when
testifying, defendants should be afforded only the same treatnent
as other w tnesses, Justice Marshall observed that “the Six
Amendnent accords defendants constitutional rights above and
beyond t hose accorded w tnesses generally.” 1d. at 289.
Additionally, the “truth-seeking” function of cross-exam nation
as seen by the majority was also flawed, according to Justice
Marshal |, inasmuch as “[c]entral to our Sixth Amendnent doctrine
is the understanding that |egal representation for the defendant
at every critical stage of the adversary process enhances the
di scovery of truth because it better enables the defendant to put
the State to its proof.” 1d. at 291. Thus, “[w]ith this
under st andi ng of the role of counsel in mnd, it cannot
persuasi vely be argued that the discovery of truth wll be
inpeded if a defendant regain[s] . . . a sense of strategy.” 1d
(citation omtted).

If that were so, a bar order issued during a 17-hour
overni ght recess should be sustained. Indeed, if the
argunent were taken to its logical extrenme, a bar on any
att orney- def endant contact, even before trial, would be
justifiable. Surely a prosecutor woul d have greater success
“punch[ing] holes” in a defendant’s testinmony under such
ci rcunst ances.

Id. at 291-92 (internal citations omtted).

X,
| believe that the constitutional distinction made by
the majority in Perry, between a “short” and a “long” break, is
unt enabl e for the reasons suggested by Justice Marshall. At

trial, our adversarial process requires that the accused be
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assisted by counsel in order to ensure that the prosecution has

nmet its burden of proof as to all elements of the crine charged:

The paranmount inportance of vigorous representation follows
fromthe nature of our adversarial systemof justice. This
systemis prem sed on the well-tested principle that truth--
as well as fairness--is “best discovered by powerful

statements on both sides of the question.” Absent
representation, however, it is unlikely that a crinina
defendant will be able adequately to test the government’s
case, for, . . . even the intelligent and educated

| ay[ person] has small and sonetimes no skill in the science
of | aw.

Perry, 488 U. S. at 291 (Marshall, J., dissenting, joined by
Brennan, J., and Bl acknun, J.) (sone internal citations omtted)

(quoting Penson v. Chio, 488 U S. 75, 84 (1988)). Moreover,

separation fromcounsel by the court during a recess effectively
curtails an accused’ s right to be heard, as many tines only
counsel may be able to speak conpetently to matters arising at
trial:

The right to be heard would be, in many cases, of little
avail if it did not conprehend the right to be heard by
counsel. . . . J[A defendant] is unfamliar with the rules
of evidence. . . . He [or she] lacks both the skill and
know edge adequately to prepare his [or her] defense, even
though he [or she nay] have a perfect one. [A defendant]
requires the guiding hand of counsel at every step in the
proceedi ngs against himJ[or her].

Ceders, 425 U.S. at 88-89 (sonme brackets in original and sone

added) (enphasis added) (quoting Powell v. Al abama, 287 U. S. 45,

68-69 (1932)).

In ny view, the majority rule in Perry, that a trial
court may prohibit a crimnal defendant fromconferring with his
or her counsel during the course of trial, even while the trial
is in recess, does not adequately protect an accused s right to

counsel as guaranteed in our state constitution.
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Accordingly, | agree with the proposition that “any
order barring communi cati on between a defendant and his [or her]
attorney, at |east where that comrunication would not interfere
with the orderly and expeditious progress of the trial[,]”
violates a crimnal defendant’s right to counsel, and would
construe article |, section 14 as enbodyi ng such a proposition.
Perry, 488 U. S. at 285 (Marshall, J., dissenting, joined by
Brennan, J., and Bl ackrmun, J.) (enphasis in original) (quoting
Ceders, 425 U.S. at 92 (Marshall, J., concurring, joined by
Brennan, J.)).

Thus, as with other occasions pertaining to the right

to counsel, see Aplaca, 74 Haw at 66, 837 P.2d at 1305; Dow er,

80 Hawai i at 249, 909 P.2d at 577, this court should not foll ow

t he questionabl e precedent set in federal constitutional |aw

X,
| conclude, then, that the type of sequestration order
i nposed by the court in the instant case is a violation of a
defendant’s right to counsel under article I, section 14. Such a
violation is per se prejudicial, rather than being subject to a

harm ess error analysis, cf. Chapman v. California, 386 U S. 18,

23 (1967) (stating that the right to counsel is anong those
“constitutional rights so basic to a fair trial that their
infraction can never be treated as harm ess error”), or

necessitating that a defendant show prejudice, see d asser V.

United States, 315 U S. 60, 76 (1942) (“The right to have the
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assi stance of counsel is too fundanental and absolute to all ow
courts to indulge in nice calculations as to the anmount of
prejudice arising fromits denial.”).’

Here, however, even under a prejudice inquiry advocated

by sonme courts,® see Sanders, 861 F.2d at 1039, Sisneros was

substantially prejudiced by the court’s order that he and his
def ense counsel were not to discuss the proposed juror question.
The court ruled that Sisneros would not be allowed to answer the
guestion, and testinmony in “that one area” would not be reopened
only because counsel had di scussed the juror question with

Si sner os.

The prosecution, in rebuttal argunment (to which there
is no surrebuttal), raised the question of why Sisneros had not
taken the earlier route. This bolstered the prosecution’s theory
that the case was one of road rage and that Sisneros and Il ae
were acting in concert. The prosecution’s argunent rested on the

ack of an explanation for this course of action. This permtted

7 Qobvi ously, placing the burden on a defendant to make such a

showi ng may i nvade the attorney-client relationship. See Miudd v. United
States, 798 F.2d 1509, 1513 (D.C. Cir. 1986) (“The only way that a defendant
coul d show prejudice would be to present evidence of what he and counse

di scussed, what they were prevented from di scussing, and how the order altered
the preparation of his defense. Presunably the governnent would then be free
to question defendant and counsel about the discussion that did take place, to
see if defendant neverthel ess received adequate assistance.” (Enphasis in
original.)). Consequently, | believe that under article |, section 14 of the
Hawai i Constitution, the court’s order prohibiting communicati on regarding
the subject jurors' questions during a recess was a per se violation of
Sisneros’s right to counsel. See id. at 1513 (“We find that a per se rule
best vindicates the right to the effective assistance of counsel.”).

8 In State v. Soto, 84 Hawai‘ 229, 933 P.2d 66 (1997), this court
adopted a “realistic possibility of injury to defendants or benefit to the
State” anal ysis when the prosecuti on obtains otherw se confidenti al
information as a result of the governnent’s intrusion into the attorney-client
relationship. 1d. at 242, 933 P.2d at 79 (internal quotation nmarks and
citation omtted).
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the jury to draw the conclusion that, because the first driveway
was avail able to Sisneros, and he had taken the second entrance,
Si sneros nust have been follow ng the Lanphiers.

Contrary to the prosecution’s contention that Sisneros
and Il ae were acting in concert, Sisneros maintained that it was
|l ae who was the aggressor, and that Sisneros was not involved in
the altercation until he became concerned that his friend m ght
be in danger. The juror’s question directly focused on whet her
Si sneros, as the driver of the truck, had followed the Lanphiers,
and, thus, was not the by-stander he clainmed to be. Because
Si sneros was unable to answer the juror’s question, he was unable
to rely upon any evidence introduced at trial to present an
alternative expl anati on.

Si sneros also clained that he was defending Il ae at the
poi nt Lanphi er had, what Sisneros believed to be a weapon in his
hand, and was striking Ilae. The juror question bore directly on
whet her Sisneros acted in concert with Ilae and thus intended to
cause injury to Lanphier, or whether Sisneros acted in what he
believed to be appropriate action in defense of Ilae, who carried
no inplenents in his altercation with Lanphier.

Thus, the decision to preclude Sisneros from answering
the juror’s question or reopening testinony on the basis of the
attorney-client comrunication substantially prejudiced Sisneros.

See Morrison v. State, 845 S.W2d 882, 895-96 (Tex. Crim App.

1992) (en banc) (determining that, where a juror question was

rul ed i nadm ssible by the trial judge and therefore not asked,
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and the prosecution “was able to capitalize on the unanswered
guestion by recalling [a witness] to provide what the prosecution
intended to be [a] satisfactory answer for the juror[,]” the fact
that “any correlative advantage actually gai ned by the
prosecution was the direct result of the question raised by the
juror cannot reasonably be disputed--especially since the State
had no known evi dence that would directly answer the question”)

(enmphasis in original).

Xl V.

Additionally, the rationale for applying the sane
sequestration rule for witnesses to defendants put forth by both
the Geders and Perry courts are inapplicable in the context of
juror questioning. The Perry court justified the authority of a
trial judge to prohibit a crimnal defendant fromconferring with
his or her counsel between direct and cross exam nations on the
basis that “[c]ross-exam nation often depends for its
ef fectiveness on the ability of counsel to punch holes in a
W tness’ testinony at just the right time, in just the right
way.” Perry, 488 U. S. at 282. Juries, however, do not serve the
sane role as that of a prosecutor or a defense counsel, inasnuch
as a jury should not advocate. The purpose of juror questioning

is said to be to clarify testinony,® see State v. Qulkin, 97

° The procedure inplemented in the circuit court pilot program

all owing for juror questions was described by the mpjority in State v. Cul kin,
97 Hawai ‘i 206, 35 P.3d 233 (2001):

(b) I'n the discretion of the Participating Judge,
(conti nued. . .)
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Hawai i 206, 225 n.23, 35 P.3d 233, 252 n.23 (2001) (“If a juror
is unclear as to a point in the proof, it nakes good conmon sense
to allow a question to be asked about it.” (Citation omtted.)),
not to “punch holes in a witness’ testinony[,]” Perry, 488 U.S.
at 282.

In the present case, however, both the trial court and
the prosecution justified the sequestration order entirely upon
t he purposes set forth in Geders, that conferring regarding
testi mony woul d be unethical w tness “coaching.” The prosecution

argued that, “now [defense counsel has] had an opportunity to

talk to the defendant about it[.] [ think that taints his
testinony. It’s clear . . . from[defense counsel’s] own

representations that they discussed it, that what his answer’s

gonna be has been discussed[;] | think that’s inappropriate

because he's basically being coached.” (Enphases added.) As

noted by the Geders court, however, concerns about unethical
coaching may be addressed in other ways than an over-inclusive
ban on discussing testinony. See Geders, 425 U S. at 89-90. The
fear of unethical coaching, however, cannot be a sufficient

justification to abrogate the rights due a crim nal defendant.

°C...continued)
jurors in crimnal cases nmay be allowed to ask
guestions of witnesses during trial, provided that the
guestions shall be screened by the Participating Judge
and subject to objection by attorneys. The
Participating Judge may ask the questions over
objection after allow ng the objections to be placed
on the record by the attorneys.

Id. at 224, 35 P.3d at 252 (enphases added) (quoting Amended Order Authorizing
I mpl enentation of the Pilot Project in Jury Innovations, filed Septenber 4,
1998).

34



w

ee id. at 92-93 (Marshall, J., concurring, joined by Brennan,

).

(@]

| nasnmuch as the decision of whether to object to juror
guestions constitutes a crucial stage of trial, counsel should be
able to assist a defendant in these decisions. Here, the court
predi cated its decision upon its authority to prohibit a wtness
fromconferring during testinony. Wtnesses, however, unlike
crim nal defendants, do not possess a right to counsel, and,
thus, a crimnal defendant is not simlarly situated with other
wi tnesses. Therefore, the court in the present case shoul d have
al l oned Sisneros and defense counsel to discuss the proposed
juror question. Not doing so is per se reversible error and,

alternatively, substantially prejudicial for the reasons set

forth supra.

XV.

Sisneros further objects to remarks by the prosecutor
during closing argunent that Sisneros’ s presence at trial enabled
himto tailor his testinony. Wiile the prosecution could argue
that Sisneros tailored his testinony to the other witnesses if
there was evidence to sustain such an allegation, | believe it
could not perm ssibly make a general allegation -- that is, a
generic accusation of that nature based only on the fact that
Si sneros was present throughout the trial -- wthout infringing
on Sisneros’s right of confrontation and right to testify. By,

in effect, arguing to the jury that Sisneros’s presence gave him
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an unfair advantage, the prosecution invited the jury to condemm
Sisneros for what, in nmy view, is guaranteed to him at |east
under our State constitution.

Article I, section 14 of the Hawai‘ Constitution
provides in part that “[i]n all crimnal prosecutions, the
accused shall enjoy the right . . . to be confronted with the

W t nesses agai nst the accused . The confrontation cl ause
confers “a right to nmeet face to face all those who appear and

gi ve evidence at trial.” State v. Apilando, 79 Hawai‘i 128, 131

900 P.2d 135, 138 (1995) (internal quotation marks omtted)

(quoting Coy v. lowa, 487 U.S. 1012, 1016 (1988) (quoting

California v. Green, 399 U S. 149, 175 (1970))). Further, our

State constitution guarantees a defendant the right to testify in

his or her own defense. See Tachibana v. State, 79 Hawai ‘i 226,

231-32, 900 P.2d 1293, 1298-99 (1995) (citations omtted); Silva,
78 Hawai ‘i at 122-23, 890 P.2d at 709-10. Accordingly, a

def endant charged with a crinme has the right to be present at
trial for the purpose of confronting witnesses and to testify in

his or her defense.

XVI .
Al t hough this court has allowed the prosecution w de
latitude in closing remarks, this | eeway pertains only to
coment s upon the evidence and not to direct attacks on a

defendant’s constitutional rights. In State v. dark, 83 Hawai ‘i
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289, 926 P.2d 194, reconsideration denied, 83 Hawai ‘i 545, 928

P.2d 39 (1996), this court stated,

a prosecutor, during closing argunent, is permtted to draw
reasonabl e i nferences fromthe evidence and wide latitude is
allowed in discussing the evidence. It is also within the
bounds of legitimate argunment for prosecutors to state,

di scuss, and conment on the evidence as well as to draw all
reasonabl e i nferences fromthe evi dence.

Id. at 304-05, 926 P.2d at 209-10. Under Hawai‘i |aw, the
prosecution, then, is permtted to discuss the evidence and

i nferences fromthe evidence. GCccasionally, prosecutors have
strayed from di scussi on of evidence into prohibited areas. See
Pacheco, 96 Hawai‘i at 97, 26 P.3d at 586 (prosecution’s repeated
reference to the defendant as an “asshol e” during both cross-
exam nation and cl osing argument was inproper); Rogan, 91 Hawai ‘i
at 412-15, 984 P.2d at 1238-41 (prosecution’s appeal to racial
prejudice inproperly injected i ssue of defendant’s race,
constituted enotional appeal that could have inflanmed the jury’'s
passi ons and prejudi ces, and, thus, constituted egregious

m sconduct that denied defendant a fair trial); State v. Marsh

68 Haw. 659, 661, 728 P.2d 1301, 1302 (1986) (prosecutor
expressi ng personal opinions regarding guilt of the defendant and

credibility of the witnesses inproper). This court has not yet

addr essed whet her the prosecuti on may conment, not upon the

evidence at trial, but upon the defendant’'s right to be present

at trial.

37



XVI .

The United States Suprene Court has addressed the issue
of so-called “generic” conments in Portuondo, and determ ned
that, under the federal constitution, the prosecution’ s comment
upon the defendant’s presence during w tness testinony does not
unconstitutionally inpinge upon a defendant’s right to
confrontation under the sixth amendment. |In Portuondo, the
def endant was charged with sodony and weapons viol ations. See
529 U.S. at 63. Under New York |aw, the defendant was required
to be present at his trial. See id. at 74. After the alleged
victimand her friend testified, the defendant testified that he
and the alleged victi mhad engaged i n consensual intercourse,
that during an argunent he had struck her in the face once, but
deni ed raping her or threatening either woman with a gun. See
id. at 63.

During closing argunments, defense counsel asserted that
bot h wonen were |ying, and the prosecution also challenged the
credibility of the defendant. See id. The prosecution stated,
over the objection of the defense, that defendant had the “big
advant age” of sitting through the testinony of the w tnesses:

You know, | adies and gentlenan, unlike all the other
witnesses in this case[,] the defendant has a benefit and
the benefit that he has, unlike all the other witnesses, is
he gets to sit here and listen to the testinony of all the
ot her witnesses before he testifies.

That gives you a big advantage, doesn’t it. You get to sit

here and think what am| going to say and how am| going to
say it? Howam|l going to fit it into the evidence.

Id. at 64 (internal quotation marks and citation onmitted). The
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def endant asserted that these comments unfairly burdened his
right to be present at trial.

On certiorari to the United States Suprene Court, ! the
majority held that testifying w tnesses should be treated the
sanme, and, thus, such comments did not violate the defendant’s

constitutional rights. See id. at 65, 73. It observed that,

it is natural and irresistible for a jury, in evaluating the
relative credibility of a defendant who testifies last, to
have in m nd and weigh in the balance the fact that he [or
she] heard the testinony of all those who preceded him [or
her]. . . . [I]t is sonething else (and quite inpossible)
for the jury to evaluate the credibility of the defendant’s
testinmony while blotting out fromits nmnd the fact that
before giving the testinony the defendant had been sitting
there listening to the other w tnesses.

1d. at 67-68. According to the mpjority, then, forbidding the
prosecution fromarguing that a defendant’s uni que position
allows himor her to fabricate his or her testinony “either
prohibits inviting the jury to do what the jury is perfectly
entitled to do; or it requires the jury to do what is practically
i npossible.” 1d. at 68.

The Portuondo dissent, however, characterized the
majority’s holding as “transforniing] a defendant’s presence at
trial froma Sixth Armendnent right into an automatic burden on
his credibility.” [Id. at 76 (G nsburg, J., dissenting). Citing

the Court’s earlier decisions in Giffinv. California, 380 U.S.

609 (1965) (a defendant’s refusal to testify at trial may not be

10 The defendant had appeal ed, and the New York Suprene Court
reversed one of the convictions, but affirmed the renaining convictions. See
Portuondo, 529 U. S. at 64. The New York Court of Appeals denied | eave to
appeal , and the defendant subsequently filed a petition in federal court,
claimng that the prosecutor’s conments in closing argunents violated his
fifth and sixth amendnment rights. See id. at 64-65. The Second Circuit
reversed. See id. at 65
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used as evidence of his guilt), and Doyle v. Ohio, 426 U S. 610

(1976) (a defendant’s silence after receiving Mranda warni ngs
did not warrant a prosecutor’s attack on his credibility),
Justice G nsburg contended that, “where the exercise of
constitutional rights is ‘insolubly anbi guous’ as between

i nnocence and guilt, a prosecutor may not unfairly encunber those
rights by urging the jury to construe the anbiguity against the

def endant . Portuondo, 529 U S. at 77 (G nsburg, J.
di ssenting).

Unlike the majority, the dissent distinguished between
accusations of tailoring of testinony nmade during cross-
exam nation and those nmade during closing argunents, because “the
interests of truth are not advanced by allow ng a prosecutor, at
a tinme when the defendant cannot respond, [i.e., in the
prosecution’s rebuttal argunent], to invite the jury to convict
on the basis of conduct as consistent with innocence as with
guilt.” 1d. at 79.

In my view, the majority’s stance in Portuondo paints
with too broad a brush. | believe, as does Justice G nsburg,
that, sinply because a jury has a “natural or irresistible”
inclination to draw the inference that a defendant who testifies
has tailored his or her own testinmony, “it would not followthat
prosecutors could urge juries to drawit[,]” id. at 86, or that
the jury should go uninstructed as to such matters. As Justice
G nsburg points out, although arguably a jury nay be inclined to

i nfer something about a defendant, such as a defendant’s choice
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to remain silent after receiving Mranda warnings, and a
defendant’s failure to testify, a jury instruction will direct
themnot to drawit. See id. at 85-87.

O course, Portuondo pertains only to the federal
constitution. See id. at 76. As enphasized in the concurrence
by Justice Stevens, joined by Justice Breyer, “[t]he Court’s

final conclusion . . . does not, of course, deprive States or

trial judges of the power either to prevent such argunent

entirely or to provide juries with instructions that explain the

necessity, and the justifications, for the defendant’s attendance

at trial.” 1d. (enphasis added).

XVII.

As mentioned previously, this court is not forbidden
from adopting a nore protective stance with regards to
constitutional rights under the Hawai‘ Constitution. See cases
cited supra Section I X. OQher state courts have addressed this
I ssue and concl uded that comrents regardi ng defendants’ trial
presence do infringe upon the right to confrontation. See, e.d.,

State v. Jones, 580 A 2d 161, 163 (Me. 1990) (basing its decision

upon both federal and state constitutions); Hart v. United

States, 538 A 2d 1146, 1149 (D.C. 1988); State v. Hem ngway, 528

A 2d 746, 747-748 (Vt. 1987); Commonwealth v. Person, 508 N. E. 2d

88, 90-92 (Mass. 1987); State v. Johnson, 908 P.2d 900, 903

(Wash. App. 1996); Commonwealth v. Elberry, 645 N E. 2d 41, 42-43

(Mass. App. Ct.), cert. or review denied, 646 N E. 2d 1071 (Mass.
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1995). These courts have prohi bited argunents by the prosecution
which invite the jury to draw i nferences based only upon the
def endant’ s presence.

In ny view, the reasoning of the Portuondo najority
does not adequately preserve the right to confrontation
guaranteed under article I, section 14 of the Hawai i
Constitution, or the right to testify under various state
constitutional guarantees. See Bowe, 77 Hawai‘ at 57, 881 P.2d
at 544. Further, | find Justice G nsburg’ s reasoni ng persuasive.
A generic accusation that a defendant tailored testinony because
of his or her presence during trial, made during closing argunent
so as not to give the defendant an opportunity to refute the
charge, does not serve the truth seeking function of a trial,

i nasmuch as “[a]n irrebuttabl e observation that can be nade about
any testifying defendant cannot sort those who tailor their
testinmony fromthose who do not, nuch less the guilty fromthe

I nnocent.” Portuondo, 529 U.S. at 78 (G nsburg, J., dissenting).

Thus, | would reject an interpretation of a defendant’s
right to confrontation and to testify under the Hawai ‘i
Constitution that permts such an accusation and pl aces the
defendant in the position of naking a Hobson’s choice between
exercising his or her right to be present at trial and to
testify, and sequestering hinself or herself in order to prevent
the taint of that accusation. Allowi ng the prosecution to
comment upon the defendant’s presence as a “uni que opportunity”

to tailor his or her testinony for the purpose of deceiving the
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jury carries significant weight in cases where credibility of the

defendant is an inportant issue.

Xl X
A
In the instant case, the comments by the prosecutor

were generic in nature and not based on the evidence. In
Johnson, the Washi ngton Court of Appeals considered the issue of
a prosecutor’s comrents during closing argunents that a
testifying defendant had a uni que opportunity to tailor his
testinmony. See 908 P.2d at 902. The prosecutor included the

foll owi ng comments in his rebuttal

Menbers of the jury, | would like to submt to you that the
one and only witness who had a bird' s eye view of everything
t hat happened, the only witness that could watch the entire
proceedi ng take place, to fit his testinobny to suit the

evi dence that was entered earlier, and that’'s the defendant.

ld. (enphases added). |In determ ning that these statenents
anounted to constitutional error, the appellate court explained
t hat

[t]he prosecutor’s comments about the defendant’s uni que
opportunity to be present at trial and hear all the

testi mony against himinpermssibly infringed his exercise
of his Sixth Arendnent rights to be present at trial and
confront witnesses. He did not nerely argue inferences from
the defendant’s testinony, but inproperly focused on the
exerci se of the constitutional right itself.

Id. at 903 (enmphasis added). It distinguished between
perm ssible comments “on a witness's credibility . . . based on

the evi dence” and inperm ssible comments, such as “arguing

unfavorabl e i nferences fromthe exercise of a constitutional

right [or] argu[ing] a case in a manner which would chill a
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defendant’ s exercise of such a right.” 1d. at 902 (enphasis
added) .
Fol | owi ng Johnson, the Washi ngton Court of Appeals

decided State v. Smith, 917 P.2d 1108 (Wash. App. 1996), review

denied by 930 P.2d 1231 (1997). In Smth, the defendant was
charged with second degree rape. See id. at 1109. During the
defendant’s direct exam nation, both the defendant and defense
counsel referred to state’s exhibits of the victinm s apartnent,
which was the crine scene. See id. at 1111. On cross-

exam nation, the prosecutor asked the defendant questions about

t he phot ographs and his ability to conformhis testinony to the
evi dence presented and the testinony of the other w tnesses. See
id. at 1111-12.* Distinguishing Johnson, the appellate court
further observed that, “[t]he State’s questions in this case

rai sed an inference from|[the defendant]’ s testinony; they were

1 The fol |l owi ng exchange took pl ace:

[ PROSECUTI ON]:  You | ooked at State’'s Exhibit Nunber
6, that showed a wine bottle on a counter didn't you?
[ DEFENDANT] :  Yes, | did.

[ PROSECUTI ON]: So before you decided to testify that

Ms. Brown had two or three gl asses of wine out of that

bottle, you had a chance to see that that bottle

wasn't all the way full, didn't you?

The court overruled [the defendant]’s objection to
this question. The prosecutor conti nued:

[PROSECUTION]: Isn't it fair to say that after you

| ooked at all the photographs in the case and you had

a chance to read the discovery and see what peopl e

were going to say and hear what they had to testify

to, it was only then that you crafted your story about

what happened, how it would fit with the pictures and

t he evidence that you heard?

VWen [the defendant]’s second objection was overrul ed,
he responded:

[ DEFENDANT] : [ Defense counsel] and I went over the

evidence. He told me to tell the truth and that’s

what | did. | didn't craft anything.

Smith, 917 P.2d at 1111-12 (enphasis added).
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not ‘focused on the exercise of the constitutional right itself.’
The State could have asked the same questions of any w tness
aware of the State’'s evidence.” 1d. at 1112 (quoting Johnson,

908 P.2d at 900).

B

In the instant case, however, the comments nade during
the prosecution’s rebuttal argunment that “[t]he other w tnesses
are excluded fromthe courtroom They can't talk about their
testinmony. They can’'t sit in here and watch”, were “focused on
the exercise of the constitutional right itself.” Johnson, 908
P.2d at 903. By distinguishing Sisneros from other w tnesses,
for the foregoing reasons, the prosecutor specifically attacked
Si sneros’ s exercise of his constitutional right to be present at
trial and to testify on his own behal f.

During cross-exam nation, the prosecution highlighted
points at which Sisneros’s testinmony was different fromthat of
ot her wi tnesses and where Sisneros could not renenber a fact
testified to by other witnesses. However, the extent of these
comments do not raise the “specter of fabrication[,]” Agard v.
Portuondo, 117 F.3d 696, 711 (2d Cr. 1997), as the questions did
in Smth. They were nere nentions of other w tnesses’ testinony,
not questions “about [the defendant’s] opportunity and notivation
to fabricate testinony.” Agard, 117 F.3d at 708 n.6. Questions

of that nature would “go[] to the witness’ credibility,” and,
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hence, “the witness is afforded an opportunity to respond and

repair the attack.”'? 1d. Accord Smth, 917 P.2d at 1111-12.

Here, there was no attack by the prosecution that
Si sneros could respond to. Cross-exam nation raised
i nconsi stenci es anong the w tnesses’ statenents, but not that
Sisneros had listened to the other witnesses and fabricated his
testinmony to be consistent with their testinony. Thus, the
prosecution’s cross-exam nation of Sisneros did not, as in Smth,
provi de “evidence” of tailoring and an opportunity for Sisneros
to refute such charges, conditions necessary to establish the
basis for a tailoring argunent during the prosecution’s argunent.
In sum in its rebuttal argunent, the prosecution did
not indicate that Sisneros’s opportunity to tailor his statenents

was in any way evidenced by Sisneros’s testinony or connected to

12 Ceneric assertions of tailoring, as occurred here, are not a

perm ssi bl e conment on the evidence within the neaning of dark. See 83
Hawai i at 304-05, 926 P.2d at 209-10. |In Agard, the Second Circuit Court of
Appeal s di scusses what woul d be consi dered evi dence of tail oring:

If a prosecutor’s concern about the defendant’s credibility
is legitinmate, she [or he] has readily avail able alternate
nmeans of questioning [the defendant]. For exanple, [the
prosecutor] is free to cross-exam ne [the defendant] about
di screpanci es between his [or her] pre-trial account of
events and his [or her] testinmonial account. Having

i ntroduced this evidence, [the prosecutor] may then remark
upon those discrepancies during [his or] her sunmmation.

[ The prosecutor] is also free, of course, to point out that
[the defendant] has nmotive to lie . . . . Only those
conmments which specifically target and cast suspicion upon
the defendant’s unique Sixth Anendnent right to be present
at his [ or her] trial and hear all testinony are forbidden
by the Constitution; those remarks are not sinple conmentary
upon credibility, nor are they necessary to a prosecutor’s
argunent that the defendant lacks credibility, if that
argunent has a basis in fact and not only in innuendo.

Agard, 117 F.3d at 711-12 (enphasis added). Thus, evidence of a defendant’s
tailoring of testinmony would include discrepanci es between prior statenents
and testinmony at trial, such as where the defendant had gi ven one version and
then later altered his or her story after learning of the prosecution’s case.
See id. at 715 (Wnter, J., concurring).
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its cross-exam nation of Sisneros. The prosecution did not
connect any accusation to specific evidence of tailoring at trial
but, instead, nmade a general accusation resting not on
evidentiary support, but only innuendo. This kind of argunent
invited the jury to infer that any consistency in Sisneros’s
testimony with the testinmony of other w tnesses derived from
Sisneros’s presence at trial, rather than allowing the jury to
wei gh the evidence and credibility of the testinony on the
merits.

As a result, the prosecution’s argunent did not
perm ssibly “state, discuss, and comment on the evidence as well
as to draw all reasonable inferences fromthe evidence[,]” dark,
83 Hawai ‘i at 304, 926 P.2d at 209, but “focused on the exercise
of the constitutional right itself[,]” Johnson, 908 P.2d at 903.
As such, these comments inpermssibly burdened Sisneros’s

constitutional rights. This inproper argunent infected all of

Sisneros’'s testinobny, as Sisneros was the only witness for the

def ense. Under the circunstances, the error here was not

harm ess beyond a reasonabl e doubt. See State v. Balisbhisana, 83

Hawai ‘i 109, 114, 924 P.2d 1215, 1220 (1996) (“In applying the
harm ess beyond a reasonabl e doubt standard the court is required
to exam ne the record and determ ne whether there is a reasonabl e

possibility that the error conpl ai ned of m ght have contributed

to the conviction.” (Enphasis added.) (Quoting State v.

Hol bron, 80 Hawai‘i 27, 32, 904 P.2d 912, 917 (1995) (citations

and internal quotation nmarks omtted).)).
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XX.

The court here did not instruct the jury as to
Sisneros’s right to be present at trial in the face of the
prosecution’s closing argunents. | would observe that other
states have held that, although such argunents are inproper, an
appropriate jury instruction may be sufficient to direct the jury
not to draw the inference invited by the prosecution in error.

See, e.qg., Person, 508 N E.2d at 92.

Al t hough the judge in the present case gave the general
jury instruction directing that the jury was the final judge of a

witness’s credibility, such an instruction is inadequate to cure

t hese types of inproper coments. See Henmi ngway, 528 A 2d at 748
(hol ding that a general instruction pertaining to the credibility
of the witnesses was insufficient to overcone inproper argunment
by the prosecution that the defendant utilized his position as
the last witness at trial in order to tailor his testinmony).®® |

believe that, in conjunction with the general instruction as to

13 Anot her exanpl e of an instruction given occurred in Elberry,

supra, where the court gave the following instruction to the jury after
sim |l ar inproper remarks by the prosecution

I will also tell you at this point that during those
proceedi ngs we had a sequestrati on order, which neant that
wi tnesses were not to discuss the case with other w tnesses
or anything they observed in the courtroom O course, the
def endant, who was a witness in this case, was here during
the testinony of other w tnesses, but he's got every right
to be here, too. But you should take everything into
consideration in determining credibility, but there is
not hi ng unt oward about the defendant being present when
other witnesses are testifying.

645 N.E.2d at 43 n.3. Although the defendant |ater characterized the phrase,
“[b]Jut you should take everything into consideration in deternining
credibility,” as nerely affirmng the statenments nade by the prosecutor, the
appel l ate court noted that the phrase “sinply reiterat[ed] that evaluation of
credibility involved an all-things-considered judgnent.” 1d. at 43.
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Wi t nesses, a defendant is entitled to an instruction indicating
that a defendant has a constitutional right to be present

t hroughout trial and while other wi tnesses are testifying and
that the jury must not draw any unfavorabl e inference regarding
the credibility of the defendant sinply on the basis of the

defendant’ s presence at trial.

XXI .
A
Regardi ng the prosecution’ s inperm ssible comment upon
Si sneros’ s presence during trial and inplication that such
presence permitted Sisneros to tailor his testinony, the mgjority
evades this serious constitutional issue by concluding that,
“assum ng argquendo that the prosecutor’s coments viol ated
Sisneros’s state constitutional rights, the trial court’s error
in denying his notion for mstrial was harnl ess beyond a
reasonabl e doubt[, because] (1) there was overwhel m ng evi dence
of Sisneros’s guilt[, and] (2) any adverse effect on Sisneros’s
credibility resulting fromthe prosecutor’s argument was m ni m
as conpared to the nunerous instances where Sisneros’s
credibility was legitimately called into question.” Majority
opi nion at 3.
| woul d observe that Rogan sets out the test for

prosecutorial misconduct.'* The “harm ess beyond a reasonabl e

14 In his appeal, Sisneros, citing to Rogan, nmmintains that such

comrents by the prosecution, along with other alleged instances, constituted
(conti nued. . .)
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doubt” standard which the majority purports to apply to the
present case includes three factors, only one of which is
addressed by the majority. “Factors to consider are: (1) the
nature of the conduct; (2) the pronptness of a curative

i nstruction; and (3) the strength or weakness of the evidence

agai nst the defendant.” 91 Hawai‘i at 412, 984 P.2d at 1238. The
majority, however, (1) skips over addressing the error, and (2)
entirely ignores the lack of a curative instruction as well as
the effect of the jury instruction utilized by the prosecution.

This court has previously stated:

Al | egations of prosecutorial m sconduct are reviewed
under the harm ess beyond a reasonabl e doubt standard,
whi ch requires an exam nation of the record and a
determ nation of whether there is a reasonable
possibility that the error conplained of night have
contributed to the conviction. Factors to consider
are: (1) the nature of the conduct; (2) the pronptness
of a curative instruction; and (3) the strength or
weakness of the evidence agai nst the defendant.

State v. Sawer, 88 Haw. 325, 329 n.6, 966 P.2d 637, 641 n.6

(1998). . . . W nowturn to each factor to be considered

separately.

Rogan, 91 Hawai ‘i at 412, 984 P.2d at 1238 (internal quotation

mar ks and citations omtted) (enphases added). The Rogan court
turned first to the question of the nature of the prosecutor’s
coments in that case, and then to whether a pronpt curative

I nstruction was provided. See id. at 412-15, 984 P.2d at 1238-

41. The majority, by neglecting to conduct a full Rogan

4. ..continued)
prosecutorial m sconduct. The prosecution, however, citing State v. Robi nson,
384 A 2d 569, 570 (N.J. App. Div.), cert. denied, 391 A 2d 498 (N.J. 1978),
argues that these comrents were proper argunments regarding Sisneros’s
credibility, dealing with “whether his testinony was tailored to that of other
wi t nesses, a perfectly proper inquiry.” Alternatively, the prosecution
mai ntains that, “assunming the renmark constituted m sconduct, it was
harm ess[.]”
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anal ysi s, and considering only one factor of three, ignores the
procedure by which we are to consider allegations of
prosecutorial m sconduct. The proper course should be to
determ ne whether or not the prosecutor’s comments in fact

vi ol ated Defendant’s state constitutional rights, not to just

assunme so for the sake of argunent.

B
Here, not only did the court not give a curative

instruction, but the instructions, as used by the prosecution,
actually cl oaked the argunent with judicial authority. The
prosecution argued, regarding “the witness’s nmeans and
opportunity of acquiring information[,] [who' s the only w tness
in this case that got to see all the other w tnesses testify?

Who's the only witness who got to hear all the other

wi tnesses testify and tailor his testinobny?” The prosecutor’s

argunent tracked the wording of the jury instruction as to
judging witness credibility, to the effect that, “[i]n evaluating
the weight and credibility of a witness’s testinony, you may

consider . . . the witness’'s neans and opportunity of acquiring

information[.]”

The court, too, denied the defense's notion for a

mstrial on the basis of the jury instruction:

[ PROSECUTI ON]: There's nothing that says that | can’'t
poi nt out the obvious, that the defendant was in fact the
only person who got to watch all the w tnesses. | nean,
that's -- it says that the defendant should not be treated
any differently and the instruction, it's --

[ COURT]: Yeah, that's the basis, treated |ike any
ot her wi t ness.
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[ PROSECUTI ON]: Yeah. And the instruction says the
ability to acquire information, isn't that an ability to
acquire information?

(Enmphases added.) “[A]ssum ng arguendo that the prosecutor’s
comments violated Sisneros’s state constitutional rights,”

majority opinion at 3, the jury instruction, and the court’s

refusal to grant a mstrial on the basis of that jury

instruction, are presunptively harnful . The defense argued that

Ilae, and only Ilae, had been exhibiting aggression, and Sisneros

had remai ned uni nvol ved until he believed his passenger was in

danger. The prosecutor’s comments, cloaked in the authority of

the court, invited the jury to disbelieve Sisneros entirely,

because of his presence at trial.

C.

The di scussion previously set forth herein, see supra,
plainly establishes that the prosecutor’s m sconduct was harnfu
beyond a reasonabl e doubt because “there is a reasonable
possibility that the error conpl ai ned of m ght have contri buted

to the conviction.” Bal i shi sana, 83 Hawai ‘i at 114, 924 P.2d at

1220 (“In applying the harm ess beyond a reasonabl e doubt

standard the court is required to exam ne the record and

15 ““TE]rroneous instructions are presunptively harnful and are a

ground for reversal unless it affirmatively appears fromthe record as a whol e
that the error was not prejudicial.’” State v. Pinero, 70 Haw. 509, 527, 778
P.2d 704, 716 (1989) (quoting Turner v. WIlis, 59 Haw. 319, 326, 582 P.2d
710, 715 (1978)). “[T]he real question becones whether there is a reasonable
possibility that error m ght have contributed to conviction.” State v. Heard
64 Haw. 193, 194, 638 P.2d 307, 308 (1981) (citations omtted). “If there is
such a reasonabl e possibility in a crimnal case, then the error is not
harnm ess beyond a reasonabl e doubt, and the judgnent of conviction on which it
may have been based nmust be set aside.” State v. Jenkins, 93 Hawai‘i 87,
99- 100, 997 P.2d 13, 25-26 (2000) (citing Yates v. Evatt, 500 U S. 391, 402-03
(1991), overruled by Estelle v. MGiire, 502 U.S. 62 (1991)).
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determ ne whether there is a reasonable possibility that the

error conpl ai ned of m ght have contributed to the conviction.”

(Enmphasi s added.) (Quoting Hol bron, 80 Hawai‘i at 32, 904 P.2d at

917 (citations and internal quotation nmarks omtted).)).

XX,
The effect of the constitutional violations in the
present case nandate that we vacate Sisneros’s convictions and

remand the case for a new tri al
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