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N THE SUPREME COURT OF THE STATE OF HAWAI |

---000- - -

ANNA HAC, Pl aintiff-Appellant
VS.

UNI VERSI TY OF HAWAI ‘1 ; PAUL YUEN, SHU LI N, BHARAT
KI NARI WALA; N. THOVAS GAARDER; JANMES HCOLM KENNEDY;
FRANK KO DE; ANTHONY KUH, DAVI D YUN and
KAZUTOSHI NAJI TA, Def endant - Appel | ees

NO. 22357

APPEAL FROM THE FI RST Cl RCUI T COURT
(CIV. NO. 97-2706)

JULY 17, 2003

ACCBA, J. AND CIRCUI T JUDGE HI FO, ASSI GNED BY
REASON OF VACANCY, JONING IN PARTS |-V, VI1-VIIl AND
CONCURRI NG SEPARATELY AS TO PART VI; WTH LEVINSCN, J.,
CONCURRI NG SEPARATELY AS TO PARTS |V AND V AND JO NI NG I N PARTS
[-111 AND VI-VII1; AND MOON, C.J., CONCURRING IN
PART AND DI SSENTI NG I N PART, JO NED BY NAKAYAMA, J.

OPINION OF THE COURT BY ACOBA, J. AS TOPARTS I, I, I11,
VI, AND VI11 AND ANNOUNCI NG THE JUDGVENT COF THE
COURT AS TO PARTS IV, V, AND VI

We hold that the circuit court of the first circuit
(the court)?! did not abuse its discretion in (1) denying a notion

to conpel discovery by Plaintiff-Appellant Anna Hac (Plaintiff)

1 The Honorabl e Steven M Nakashi na presided over the trial herein.



*%**FOR PUBLICATION***

W t hout prejudice and providing her an opportunity to tailor her
di scovery request or re-file her notion, and (2) granting the
notion in |imne of Defendants-Appellees University of Hawai i,
Paul Yuen, Shu Lin, Bharat Kinariwala, N Thomas Gaarder, Janes
Hol m Kennedy, Frank Koi de, Anthony Kuh, David Yun, and Kazutosh
Najita (collectively Defendants) to exclude evidence regarding
t he performance of the persons who reviewed Plaintiff’s pronotion
appl i cation.

But we hold that the court erred in directing a verdict
as to Plaintiff’s claimof intentional infliction of enotional
di stress. However, the court’s error was harmnless, inasmuch as
the jury expressly found for the Defendants regarding Plaintiff’s
other clains, all of which turned on fornulations entailing
threshol ds | ess stringent than the “outrageous conduct” standard
requisite to an intentional infliction of enotional distress
claim In addition, we clarify that the el enments of an action
for intentional infliction of enotional distress are 1) that the
conduct allegedly causing the harmwas intentional or reckless,
2) that the conduct was outrageous, and 3) that the conduct
caused 4) extrene enotional distress to another. Accordingly, we
affirmthe March 2, 1999 final judgnment in favor of Defendants

and against Plaintiff.

l.
On August 1, 1991, Plaintiff was hired as an associate

professor in a tenure-track position in the Departnent of
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El ectrical Engineering (Departnent) in the Coll ege of Engineering
(Coll ege) at the University of Hawai‘i (University). |In Cctober
1993, Plaintiff applied for and was granted tenure effective
July 1, 1994.

In Cctober 1994, Plaintiff filed an application “for
pronotion fromthe rank of associate professor to full
professor.” In review ng an application for pronotion, a
Depart nent personnel commttee eval uates a candidate’s
application according to the Departnent’s “Procedures and
Criteria for Promotion”? and wites a reconmendation of its

findings to the Departnent Chairperson. The Departnent

2 According to the Departnent’s “Procedures and Criteria for
Pronotion,” the personnel comittee applies the follow ng standard in
reviewi ng a candidate's application for pronotion.

Each candidate will be evaluated in teaching, research, and
service with a rating scale of poor, fair, adequate, good,

or excellent. . . . A positive recommendation for pronption
to professor requires an “excellent” rating in teaching or
research, and “good” in the two renmining areas.

Eaéh.céndidate wi Il be eval uated based upon hi s/ her
acconplishnents in the foll ow ng areas:

1. Teachi ng. Each candi date's teaching and
acconpl i shments are eval uated based on his [or her]
teachi ng ef fectiveness, course and | aboratory
devel opments. The evaluation of teaching
ef fectiveness is based on student eval uation of the
candi date's | ecture organi zati on, his/her teaching
atti tude and student contact, and on the student's
overall rating of the instructor.

2. Research. The candidate's research acconpli shnents
are eval uated based on his [or her] research activity,
significance of his or her research, publication or
research work (quality and quantity are both
consi dered) and research grants

3. Service. The candidate's service is evaluated in the
following levels: [Departnent, College, University,
State, National, and International.]

(Sone enphases in original and some enphases added.)
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Chai rperson then reviews the personnel comrttee’ s recommendation
and i ssues a decision on the application. Although not clarified
in the record, it appears that the Dean of the Coll ege may review
the Departnent’s recommendations and if the candi date di sagrees
with the Departnent’s and Col |l ege’s determ nati on, he or she nmay
appeal to the University's Tenure and Pronotion Review Comm ttee
(review committee) for review of the application and the
Departnent’s and Col |l ege’s decisions. Fromwhat transpired in
the present case, it appears that the review commttee my nake a
final determnation, as it may overturn the Departnent’s and
Col l ege’ s decisions to reject pronotion.

Sometime in Novenber 1994, Plaintiff’s application for
a full professor position was denied by a personnel conmittee.?
At that time, the personnel conmttee nenbers were Kinariwala,
t he chairperson, Gaarder, Hol m Kennedy, Koide, Kuh, and Yun.*
Lin was the Chair of the Departnent from before August 1991 to
Decenber 1995.

The personnel commttee applied the Departnent’s
“Procedures and Criteria for Pronotion” in evaluating Plaintiff’s
application and voted agai nst her pronotion on the ground that

she, inter alia, “ha[d] not net the departnental requirenents for

pronotion at that level.” Lin, the Departnent chair at the tine

of Plaintiff’s application for pronotion, and Yuen, the Dean at

8 The specific date of this rejection is not denoted in the record.

4 Najita was the Chair of the Departnent from January 1, 1996. Yuen
was the Dean of the College from 1989 to 1995.
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the tinme, agreed with the personnel commttee s assessnent. The
review conmttee al so unani nously agreed with the personnel
comrttee’ s action because, although Plaintiff had published
journal articles, she had unfavorabl e student eval uations, a |ow
score in effective teaching, and a poor record in obtaining
external funding. Thus, according to the personnel conmttee,
Plaintiff did not neet the requirenents to obtain full professor
stat us.

In Cctober 1995, Plaintiff submtted a second
application for pronotion to full professor status. Again, her
request for pronotion was denied by the personnel commttee.

Lin, Yuen, and the review committee agreed with this decision.

On Novenber 9, 1995, Plaintiff filed a charge of
discrimnation with the Equal Enpl oynent Cpportunity Conmi ssion
(EEQCC), stating that her Cctober 1994 application for pronotion
was denied in June 1995 and that “[she] believe[d] that [she]
ha[ d] been di scrim nated agai nst because of [her] sex, Fenale[,]
and national origin, Polish[,] in violation of Title VIl of the
Cvil Rghts Act of 1964[.]” On August 5, 1996, Plaintiff filed
a substantially simlar charge of discrimnation, claimng that
her QOct ober 1995 pronotion application was denied in May 1996 for
t he af orementi oned reasons.

In Cctober 1996, Plaintiff, for the third tine, applied
for pronotion to a full professor. The personnel conmittee, Lin,
and Yuen again objected to the pronotion. The review conmttee,

however, reconmended pronotion
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Plaintiff filed a third charge of discrimnation wth

t he EEOC on Novenber 19, 1996. The charge stated, inter alia,

that: (1) “[o]n Cctober 4, 1996, [she] nmet with Chairman Najita
and requested that [she] be placed on the Departnment Professional
Commttees”; (2) “[she wa]s not placed on any commttee, even
t hough [she was] professionally qualified to be on every
committee”; and (3) “[she] ha[s] been denied the sanme terms and
conditions of enploynment as [her] colleagues, in retaliation for
[ her] having filed with the EECC.”
Plaintiff was pronoted to full professor in July 1997
On July 2, 1997, Plaintiff filed a conplaint in the
court against Defendants. Plaintiff asserted: (1) sexual
harassnment under Title VII of the GCvil R ghts Act of 1964, 42
U S.C 8 2000(e) et. seq. (1994) (Title VII);® (2) gender,
ethnic, and national origin discrimnation under Title VII;
(3) retaliation under Title VII; (4) unlawful discrimnation

under Hawai ‘i Revi sed Statutes (HRS) chapter 378;° (5) deprivation

5 42 U.S.C § 2000e-2, relating to unlawful enployment practices,
states in pertinent part as follows:

It shall be an unl awful enploynent practice for an enpl oyer--

(1) to fail or refuse to hire or to discharge
any individual, or otherwi se to discrimnate against
any individual with respect to his conpensation,
terns, conditions, or privileges of enploynent,
because of such individual's race, color, religion
sex, or national origin[.]

(Enmphases added.)

6 HRS § 378-2 (1993 & Supp. 1994), relating to unlawf ul
di scrim natory enpl oynent practices, provides in relevant part the follow ng:

It shall be an unlawful discrimnatory practice
(conti nued...)
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of rights under 42 U . S.C. § 1983 (1996);’ (6) negligence; (7)

defamation; and (8) intentional infliction of enotional distress.

A
On Novenber 10, 1998, Plaintiff filed a Mdtion to
Conpel Discovery (notion to conpel). 1In her notion to conpel,
Plaintiff requested all docunents relating to: (1) “any

performance plan and/ or appraisal for [Defendants]”; (2) “any

eval uation of any nenber of the College of Engineering by their

students”; (3) “any student conpl aints about [Defendants]”;

(4) "any student conplaints about any other person who served as

a faculty nmenber of the College of Engineering at any tine that

[Plaintiff] also so served”; (5) “any application for pronotion

5(...continued)
(1) Because of race, sex, sexual orientation, age,
religion, color, ancestry, disability, marital
status, or arrest and court record:

(A For any enployer to refuse to hire or
enpl oy or to bar or discharge from
enpl oynent, or otherwi se to discrimnate
agai nst _any individual in conpensation or
inthe terns, conditions, or privileges of

enpl oynent [ . ]
(Enphases added.)
7 42 USC § 1983, on a civil action for deprivation of rights, states

t hat

[elvery person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any State or Territory or
the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any
rights, privileges, or inmmnities secured by the
Constitution and | aws, shall be liable to the party injured
in an action at law suit in equity, or other proper
proceedi ng for redress][.]

(Enphases added.)
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or tenure nmade by [Defendants]”; (6) “any application for

pronotion or tenure nade from 1987 to the present by any other

person who served as a faculty nenber of the Coll ege of

Engi neering”; and (7) “each and every post-tenure revi ew

conducted on a nenber of [the] College of Engineering[.]”?
(Enphases added.)

The court heard the notion on Decenber 22, 1998 and on
January 12, 1999, issued an order denying the notion on the
grounds that the request was not narrowWy tailored and that it
did not “establish sufficient simlarities between herself and

t he scope and subject nmatter of the discovery[.]"?®

B.
On February 2, 1999, during pre-trial proceedings,
Def endants filed a notion in limne to exclude evidence conparing
the performance of the persons who had reviewed Plaintiff’s

pronotion dossiers with the pronotion criteria that were applied

8 Def endants note that they did produce docunents pertaining to
Prof essor Kuh, who was considered for pronotion from associate professor to
full professor in the Departrment during the 1996-97 academ c year.

9 The court’'s order stated the follow ng:

I T | S HEREBY ORDERED, ADJUD&ED AND DECREED t hat
Plaintiff’s notion be and is hereby DENI ED W THOUT PREJLDI CE
to allow Plaintiff to tailor the discovery request or re-
file her notion with a nore conplete evidentiary record
sufficient to establish sufficient simlarities between
herself and the scope and subject matter of the discovery
which is in dispute in the notion.

(Enphasi s added.)



*%**FOR PUBLICATION***

to Plaintiff (nmotion to exclude). |In the notion to exclude,
Def endants asserted that Plaintiff should be prevented from
seeki ng and presenting evidence and testinony “concerning the
t eachi ng eval uati ons, research and public records, and/or
extramural funding records of the nenbers of the [Departnent
personnel commttee] and Departnent Chair (who are all tenured
and full professors) who evaluated Plaintiff’s pronotion
dossier/files and made negative pronotion recomendations[.]”

At a hearing on the notion held on February 5, 1999,
Plaintiff argued that the requested information would denonstrate
that the professors on the personnel comm ttee thensel ves did not
neet the pronotion criteria that was applied to Plaintiff.
Def endants, on the other hand, nmaintained that such evidence as
applied to the Departnent personnel conmttee nenbers and
Departnment Chairs “[wa]s irrelevant and [woul d] confuse the
issues, . . . [and] waste the court’s and jury’'s tinme” because
the full professors on the personnel commttee were admtted
under criteria different than those applied to Plaintiff.
Def endants mai ntai ned the “real issue [was] whether [Defendants]
applied the pronotion criteria properly to the [P]laintiff[,]”
not whether the professors on the commttee net the criteria
t hensel ves.

The court orally granted Defendants’ notion, reasoning
that the issue was “whether or not [P]laintiff nmet [the] criteria
to go from associ ate professor to professor and . . . not whether

or not any of the full professors are doing the job of a ful

9
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prof essor” and, thus, adm ssion of such evidence would “tend to
confuse the issues.” The court also expressed the viewthat
Plaintiff had “a | ot of other avenues to show t he
discrimnation.” A witten order to that effect was issued on

March 2, 1999.

C.

At the close of Plaintiff’s case-in-chief on
February 16, 1999, Defendants orally noved for directed verdict?
on several of Plaintiff’s clains, including Count VIII relating
to intentional infliction of enptional distress.' On this
claim Plaintiff’s counsel argued that certain incidents created
a hostile work environnment resulting in enotional distress.

At trial, Plaintiff testified to Lin’s alleged sexual
advances. See discussion infra. In addition, Plaintiff alleged
t hat Hol m Kennedy and Gaarder nade racial slurs against her. See
di scussion infra. On this evidence, Plaintiff asserted that the
guestion of intentional infliction of enotional distress should
be decided by the jury because the alleged conduct of

“harassnment” and “di scrim nation” were “outrageous and

10 Pursuant to Hawai‘i Rules of Civil Procedure (HRCP) Rule 50, a
directed verdict is nowtitled “Judgment as a Matter of Law' effective
January 1, 2000. As the court and parties utilized the term“directed
verdict,” we simlarly use it herein, although the termis no |onger
technically correct.

1 Plaintiff does not appeal the court’s ruling on the other directed
verdicts, and these clains are not addressed on appeal. See Hawai‘ Rul es of
Appel | ate Procedure (HRAP) Rule 28(b)(7) (“Points not argued may be deened
wai ved. ") .

10
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. beyond the bounds of decency.” Defendants contended that *none
of the actions . . . attributed to [Defendants] rose to that
| evel .”

After hearing the parties’ argunents, the court ruled
that a separate cause of action was not “necessary” because the
statenents and actions involved were “part and parcel of a [HRS
8] 378[-2] claim” and, thus, there was no “basis for a separate
enotional distress clain{.]”* The court suggested that
“[P]laintiff [could] certainly claimthe enptional distress as a
result of the clains that remain against all of the
defendants[.]”* In addition, the court explained that dismssa

of the claimwas warranted because having a separate distress

12 The court stated in relevant part, on the absence of a need for a
separate intentional distress claim as follows:
well, my viewof it on. . . enptional distress is that, you
know, . . . that type of relief is -- is really basically
part and parcel of a 378 claam . . . | don't think that
there should be a basis for a separate enotional distress
because there is no -- there's nothing there to -- | nean,

to have enptional distress from

13 The rel evant portions of the court’s statements on the alternative
nmeans available to Plaintiff on her enptional distress claimare as foll ows:

The enotional distress, you know, | know that the
statute provides that there can be such a claim But |
really think that to make it clear so that we don’'t have any
confusion on the claim [P]laintiff can certainly claimthe
enpotional distress as a result of the claims that remain
agai nst all of the defendants[.]

But as far as having a separate cause of action, |
don’t think that that is necessary. And that is really nore
a confusing -- potentially confusing the issues than
anything else. So |I'mgoing to go ahead and di smiss t hat
because it's really unnecessary. Any enotional distress
could result fromany of [the] clains remaining against []

[ D] ef endant s.

11
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claimmght lead to jury confusion and doubl e recovery.*

Finally, the court opined that “there is no — there’'s nothing
there to — | mean, to have the enotional distress fronf and that
there is no “basis for enotional distress because there s nothing
in the | abor | aws that says people have to be nice to people.”
The court then dism ssed the intentional infliction of enotional
di stress claim

The jury was instructed, inter alia, that “if [the

jury] find[s] in favor of Plaintiff on any of her clains,” back
pay and conpensatory damages nay be awarded and “[t] he award of
conpensat ory damages i ncl udes conpensation for pain, suffering,
i nconveni ence, nental anguish, and | oss of enjoynent of life.”
The jury returned a verdict in favor of Defendants and agai nst
Plaintiff on all of her clainms, and a judgnent was entered on
March 2, 1999. Plaintiff filed a notice of appeal on March 16,
1999.

.
On appeal, Plaintiff raises three points of error. She
contends that the court erred in: (1) denying her Novenber 10,

1998 nmotion to conpel; (2) granting Defendants’ February 2, 1999

14 On this issue, the court stated in pertinent part that

there’s no basis for enotional distress and there could be a
basis for confusion, you know, that somehow gave an
enotional distress claimaward for a separate claimand then
gave, you know, general danmges for a 378 claim That's a
concern that | have with having a separate enotiona

di stress.

12
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notion to exclude; and (3) granting Defendants’ oral notion on
February 16, 1999 to direct a verdict on Plaintiff’s claimfor

enoti onal distress.

L.
Initially, we briefly observe that Plaintiff’s clains
are not noot, despite the fact that she was pronoted to ful
prof essor. GCenerally,

“[t]he duty of this court, as of every other judicial
tribunal, is to decide actual controversies by a judgnent
which can be carried into effect, and not to give opinions
upon noot questions or abstract propositions, or to declare
principles or rules of |aw which cannot affect the matter in
issue in the case before it.”

In re Application of Thomms, 73 Haw. 223, 226, 832 P.2d 253, 255

(1992) (quoting Wong v. Board of Regents, Univ. of Hawaii, 62

Haw. 391, 395, 616 P.2d 201, 204 (1980)). A case is nobot when
“events . . . have so affected the relations between the parties
that the two conditions for justiciability relevant on appeal --

adverse interest and effective renmedy— have been conprom sed.”

Okada Trucking Co. v. Board of Water Supply, 99 Hawai i 191, 195-

96, 53 P.3d 799, 803-04 (2002) (citations omtted) (enphasis

added); see al so Hodges v. Schlinkert Sports Assocs., Inc., 89

F.3d 310, 312 (6th Gr. 1996) (cases are nobot “‘when the issues

presented are no longer “live” or the parties lack a legally

cogni zabl e interest in the outcone (quoting United States

Parole Commin v. Geraghty, 445 U. S. 388, 396 (1980))).

13
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In her conplaint, Plaintiff requested an “award of
general , special, conpensatory, statutory, and punitive danmages
in amounts to be proven at trial” and “[i]njunctive and/or
declaratory relief ordering that her pronotion to full Professor
be deened retroactive to June of 1995[.]” Inasnuch as
Plaintiff’s requested renedi es can be effectuated and all parties
have a legally cognizable interest in the outcone, this case is

still “live,” and this court has jurisdiction. See Garcia v.

Kai ser Found. Hosp., 90 Hawai i 425, 437, 978 P.2d 863, 875

(1999) (noting that where there was an avail abl e renedy, the

claimwas not nmoot (citing Kuestner v. Health & Welfare Fund, 972

F. Supp. 905, 911 (E.D. Pa. 1997))); see also Wst v. Departnent

of Transp., 206 F.3d 920, 926 n.4 (9th Gr. 2000) (“The central
guestion of all npotness problens is whether changes in the

ci rcunstances that prevailed at the beginning of litigation have
forestall ed any occasion for nmeaningful relief. . . . [Courts
nmust be careful to appraise the full range of renedi al

opportunities.” (Quoting 13A Wight & MIler, Federal Practice &

Procedure: Jurisdiction and Related Matters 8 3533.3, at 286 (2d

ed. 1984))); Neshaminy Sch. District v. Karla B., 1997 W. 137197,

*6 (E.D. Pa. 1997) (“In civil litigation, a case is not noot,
even if the plaintiff’s primary injury is resolved, so |long as
the plaintiff continues to suffer sonme harmthat a favorable
court decision would resolve.” (Quoting E. Chenerinsky, Federal

Jurisdiction 130 (2d ed. 1994).)).

14
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I V.
A
Wth respect to her first point of error, Plaintiff
contends that the court “erred in denying [her] notion to conpel
[ because] such information was crucial to establishing that
t he excuses proffered by Defendants were nere pretexts[®] to
conceal wongful discrimnation.” According to Plaintiff, these
materials were relevant to refute Defendants’ assertion that
Plaintiff failed to neet the criteria for pronotion and to
denonstrate that Defendants discrimnated agai nst her. Because
Plaintiff maintains that she noved to conpel discovery in order
to establish illegal discrimnation, the only pertinent clains
are the gender, ethnic, and national origin discrimnation clains

brought under Title VIl and HRS chapter 378.16

B
The matters set forth in Plaintiff’s di scovery requests

wer e discoverable if, as HRCP Rule 26(b) indicates, the matters

15 An enpl oyer’s reason for adverse enployment action is pretextual
when “it is unworthy of belief.” English v. Colorado Dept. of Corrections
248 F. 3d 1002, 1008 (10th Cir. 2001) (citing MDonnell Douglas v. Geen, 411
U S 792, 804 (1973)). See also Kulumani v. Blue Cross Blue Shield Ass’'n.,
224 F.3d 681, 684, 685 (7th Cir. 2000) (stating that pretext nmeans “a
di shonest expl anation” and “deceit used to cover one's tracks”). |In Hawai‘i,
“[a] plaintiff may establish pretext ‘either directly by persuading the court
that a discrimnatory reason nore |likely notivated the enployer or indirectly
by showi ng that the enployer’s proffered explanation is unworthy of
credence.’” Shoppe v. Gucci Am Inc., 94 Hawai‘i 368, 379, 14 P.3d 1049, 1060
(2000) (citations omtted).

16 VWile the issue could be pertinent to Plaintiff’s retaliation
claimunder Title VII, Plaintiff does not nmention the retaliation claimin her
opening brief. Thus, we do not consider that claimin determ ning whether the
court erred in denying her motion to conpel. See HRAP Rule 28(b)(7) (“Points
not argued may be deened waived.”).

15
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sought were “relevant to the subject matter involved in the
pendi ng action.” The rule states, in relevant part as foll ows:

(b) Discovery Scope and Limts. Unless otherw se
limted by order of the court in accordance with these
rul es, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery
regarding any nmatter, not privileged, which is relevant to
the subject matter involved in the pending action, whether
it relates to the claimor defense of the party seeking
di scovery or to the claimor defense of any other party][.]
. . . It is not ground for objection that the information
sought will be inadm ssible at the trial if the infornmation
sought appears reasonably calculated to lead to the
di scovery of admi ssible evidence.

(Enmphases added). In that regard, the HRCP “refl ect a basic
phil osophy that a party to a civil action should be entitled to
the disclosure of all relevant information in the possession of
anot her person prior to trial, unless the information is

privileged[.]” Wakabayashi v. Hertz Corp., 66 Haw. 265, 275, 660

P.2d 1309, 1315 (1983) (citations omtted). However, “[t]he
extent to which discovery is permtted under Rule 26 . . . iIs
subject to considerable latitude and [the] discretion [of the
trial court].” 1d. (internal quotation marks and citation
omtted). “Thus[,] the exercise of such discretion wll not be
di sturbed in the absence of a clear abuse of discretion that
results in substantial prejudice to a party.” 1d. Accordingly,
t he applicable standard of review on a trial court’s ruling on a
notion to conpel discovery, brought pursuant to HRCP Rule 26, is

abuse of discretion. See Acoba v. General Tire, Inc., 92 Hawai ‘i

1, 11, 986 P.2d 288, 298 (1999) (holding “that the circuit court
did not abuse its discretion in denying [the plaintiff]’s notion

to conpel [interrogatories] pursuant to HRCP Rule 26”). “An

16
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abuse of discretion occurs when the trial court has clearly
exceeded the bounds of reason or disregarded rules or principles
of law or practice to the substantial detrinent of a party

litigant.” Davis v. \Wolesale Mtors, Inc., 86 Hawai‘i 405, 418,

949 P.2d 1026, 1039 (App. 1998) (quoting Ri chardson v. Sport

Shinko (Wai kiki Corp.), 76 Hawai‘ 494, 504, 880 P.2d 169, 179

(1994)); see also State v. Sacoco, 45 Haw. 288, 293, 367 P.2d 11

13 (1961).

| nasnmuch as the | anguage of Federal Rules of G vil
Procedure (FRCP) Rule 26(b) and HRCP Rule 26(b) are substantially
simlar, interpretations of FRCP Rule 26(b) are persuasive. See

Gold v. Harrison, 88 Hawai‘ 94, 105, 962 P.2d 353, 364 (1998),

cert. denied, 576 U.S. 1018 (1999) (“Where we have patterned a
rul e of procedure after an equivalent rule within the FRCP
interpretations of the rule by the federal courts are deened to
be highly persuasive in the reasoning of this court.” (Internal
guotation marks and citations omtted.)). Under FRCP Rule 26(b),
“the question of relevancy is to be nore | oosely construed at the
di scovery stage than at the trial, where the rel evance question
for purposes of admissibility is governed by the Federal Rules of
Evidence.” C Wight, A Mller, and R Marcus, 8 Federal

Practice and Procedure: Cvil 8§ 2008, at 99-100 (1994) (footnotes

17
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omtted) [hereinafter, Federal Practice].! “To limt an

exam nation to matters relevant to only the precise issues
presented by the pleadings would not only be contrary to the
express purposes of rule 26, but also mght result in a conplete
failure to afford plaintiff an adequate opportunity to obtain

informati on that would be useful at trial.” 8 Federal Practice,

supra, 8§ 2008, at 102 (footnote omitted).

C.
Plaintiff’s argunments are based on the burden-shifting
analysis for a Title VII discrimnation claimset forth by the

United States Suprenme Court in MDonnell Douglas Corp. v. G een,

411 U. S. 792, 802-03 (1973). Wiereas Plaintiff argues that

Def endants intentionally discrimnated agai nst her on the basis
of gender, ethnicity, or national origin, her clainms my be
characterized as “individual ‘disparate treatnent’
discrimnpation[,]” that is, “intentional discrimnation against
an individual who belongs to a protected class.”!® Shoppe v.

@cci Am, Inc., 94 Hawai ‘i 368, 377-78, 14 P.3d 1049, 1058-59

e At trial, Hawai‘i Rules of Evidence (HRE) Rule 401 (1993) would
apply, and states that “‘relevant evi dence’ neans evi dence having any tendency
to nake the existence of any fact that is of consequence to the determ nation
of the action nore probable or |ess probable than it woul d be wi thout the
evi dence.”

18 Two other theories of discrimnation include
“‘pattern-or-practice’ discrimnation,” which is “intentional discrinination
against a protected class to which the plaintiff belongs[,]” and “*‘disparate
i mpact’ discrinmination,” which is “unintentional discrimnation based on a
neutral enploynent policy that has a disparate inmpact on a protected class to
which the plaintiff belongs.” Shoppe, 94 Hawai‘i at 377, 14 P.3d at 1058.
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(2000). Hence, she nust adduce circunstantial evidence of
discrimnation to establish her discrimnation clains by applying

the so-called McDonnell Dougl as burden-shifting anal ysis.

This court has adopted the MDonnell-Dougl as anal ysi s

in HRS § 378-2 discrimnation cases. See Schefke v. Reliable

Coll ection Agency, Ltd., 96 Hawai i 408, 441, 32 P.3d 52, 85

(2001) (adopting a three-prong test for claimand noting that it
“is consistent with the McDonnell Douglas framework this court

has followed in Shoppe, Sam Teague, and Furukawa”); see al so

Shoppe, 94 Hawai ‘i at 378-81, 14 P.3d at 1059-62; Sam Teague,

Ltd. v. Hawai‘i CGvil R ghts Commin, 89 Hawai‘i 269, 279, 971 P.2d

1104, 1114 (1999); Furukawa v. Honolulu Zool ogical Soc’'y, 85

Hawai ‘i 7, 12-14, 936 P.2d 643, 648-50 (1997). To prevail under

the McDonnell Douglas test, a plaintiff nmust first establish a

prinma facie case of discrimnation. See Shoppe, 94 Hawai ‘i at

378-81, 14 P.3d at 1059-62. If the plaintiff establishes the

prima facie case, an internediate burden shifts to the def endant

to articulate a “legitimate, nondiscrimnatory reason for the
adverse enpl oynent action.” [d. at 378-79, 14 P.3d at 1059-60.

If the defendant rebuts the prima facie case, the burden reverts

to the plaintiff to present evidence denonstrating that the
defendant’s articul ated reasons were pretextual. See id. at 379,
14 P.3d at 1060 (citations omtted).

But, in order to show pretext by conparison, there nust

be sufficient simlarity between the plaintiff and the natters of
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di scovery sought. Addressing the issue of “simlarly situated”
evi dence, this court in Furukawa held that, to establish a prim
facie case, the claimant “must prove that all of the relevant
aspects of his [or her] enploynent situation were simlar to
t hose enpl oyees with whom he [or she] seeks to conpare his [or
her] treatnment.” 85 Hawai‘ at 14, 936 P.2d at 650 (citations
omtted) (enphasis in original). Wile it was cautioned that
“circunstantial evidence bearing on the ultimte issue should not
be automatically excluded by the application of arbitrary
rules[,]” id. at 15, 936 P.2d at 651, it was concluded that there
must be a showing that the “simlarly situated enpl oyees are
t hose who are subject to the sanme policies and subordinate to the
sanme deci sion-maker as the plaintiff[,]” id. at 14, 936 P.2d at
650.

Simlarly, it is well-settled in other jurisdictions
that a plaintiff nust denonstrate sufficient simlarities in

order to prove pretext by comparison. See Lynn v. Deaconess Med.

Cent er - West Canpus, 160 F.3d 484, 488 (8th G r. 1998) (“To show

that enployees are simlarly situated, a plaintiff need only
establish that he or she was treated differently than other
enpl oyees whose viol ations were of ‘conparabl e seriousness.’”

(Citations omtted.)); Furr v. Seagate Tech., Inc., 82 F.3d 980,

985 (10th Cir. 1996) (“The fact finder may only infer
discrimnation if the [p]laintiffs produce evidence that the

[d] efendant’ s proffered explanation is pretextual and unworthy of
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credence.” (Citing Ingels v. Thiokol Corp., 42 F.3d 616, 621-22

(10th Gr. 1994).)); Mtthews v. Ocean Spray Cranberries, Inc.,

686 N. E. 2d 1303, 1310 (Mass. 1997) (noting that the “plaintiff
nmust identify other enployees to whomhe [or she] is sinmlarly
situated in terms of perfornmance, qualifications and conduct,

wi t hout such differentiating or mtigating circunstances that
woul d di stinguish their situations” (internal quotation marks and

citations onmtted)); Swers v. Ronines, 858 S.W2d 862, 864 (M.

Ct. App. 1993) (noting that discovery of discrimnation
“occurring prior to the effective date of the claimis rel evant
in a disparate treatnment case . . . in establishing a prima facie
case and to show that the enployer’s asserted reasons are
pretextual” (enphasis in original) (citations omtted)).

Whil e we acknow edge that a nore |iberal standard of
rel evancy than that set forth in the rules of evidence nust be
applied at the discovery stage, sone of the requested materials
were not relevant under the “simlarly situated” test. The
materi al s regardi ng applications for tenure and post-tenure
revi ew of Defendants and faculty nenbers were irrel evant because
they are not concerned with applications for pronotion.
Simlarly, student evaluations of and conpl ai nts agai nst
Def endants and faculty nmenbers after they becane full professors
were not relevant to Plaintiff’s claimthat she was subjected to
di scrimnation in the processing of her application for pronotion

to that position.
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On the other hand, it is evident that sone of the
requested materials appear relevant to the “subject matter”
i nvol ved. For exanple, the materials that concerned the
per f or mance, appraisal, student eval uations, student conpl aints,
and applications for pronotion of Defendants and the faculty
menbers during the period prior to attaining full professorship
may have been relevant if simlar to the materials considered by
t he personnel commttee in evaluating Plaintiff’s applications.

Nevert hel ess, under the circunstances, it was not an
abuse of discretion for the court to deny the request w thout
prejudice, with the instruction to file a nore narrow y-tail ored
request. Plaintiff should have limted her notion to conpel to
i ndi vi dual s who had applied for pronotion in the sane depart nent
during a reasonable tinme franme proxinmate to her tine of

application. See Swers, 858 S.W2d at 865 (noting that

di scovery regarding prior enploynent practices was perm ssible,
but it should be limted to a “reasonable tine frame prior to the
all eged discrimnatory act”). Additionally, she could have
directed her request to the applications of professors and

faculty who had been subjected to the sanme evaluation criteria.

See Matthews, 686 N E. 2d. at 1310-12 (distinguishing between
different exanples of m sconduct and noting that where enpl oyees
were disciplined under a “different policy[,]” the evidence did

not assist in establishing pretext); Swers, 858 S.W2d. at 865.
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Instead, Plaintiff requested information regarding all faculty
menbers of the Coll ege of Engineering.?®

In light of the fact that the Departnent had its own
selection criteria and that sone of the nmenbers of the Departnent
were not full professors, we cannot conclude that all requested
i nformati on was rel evant to the subject matter of her case. W
observe that Plaintiff had anple opportunity to file a second
request for discovery of these materials before the case went to
trial. Therefore, we hold that the court did not abuse its
di scretion in denying the notion to conpel w thout prejudice and
providing Plaintiff the opportunity to tailor her discovery

requests or re-file her notion.

V.
A
Plaintiff’s second contention on appeal is that the

trial court erred in granting Defendants’ notion in limne to
excl ude evi dence and testinony “concerning the teaching
eval uations, research and public records, and/or extranural
fundi ng records of the nenbers of the [Departnent personnel
commttee] and Departnent Chair (who are all tenured and ful

prof essors) who evaluated Plaintiff’s pronotion dossier/files and

19 See supra page 8. It is unlikely that information such as student
eval uati ons of every faculty professor in the College was relevant to the
application criteria used in the Departnent. In addition, the request for
post-tenure review status appears to be extraneous.
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made negative pronotion recommendations[.]” “‘The granting or

denying of a notion in limne[,] Meyer v. Gty and County of

Honol ulu, 6 Haw. App. 505, 510 n.8, 729 P.2d 388, 395 n.8 (1986)

(quoting Lussier v. Mau-Van Dev., Inc., 4 Haw. App. 359, 392, 667

P.2d 804, 826 (1983)), is reviewed for abuse of discretion. See
id.
B

In granting Defendants’ notion to exclude, the court
reasoned that “whether . . . a full professor is still neeting
the criteria of being a full professor would] tend to throw the
focus off” the issue of whether Plaintiff nmet the criteria for
pronotion. W conclude that the court did not abuse its
di scretion in granting the notion.

The performance of the full professors on the personnel
commttee was correctly deened irrelevant. First, the
performance | evels of the conmttee nenbers did not establish the
applicable standard or criteria used in evaluating Plaintiff’s
application for a full professorship. Rather, the docunents
delineating the criteria used by the personnel conmittee in
reviewing Plaintiff’s application were applicable and were
delivered to her during discovery and provided as exhibits to the
jury. Second, as discussed above, Plaintiff did not tailor her
requests to those conmttee nmenbers who were pronoted to ful
prof essor status during a reasonably prescribed period and under

the sane criteria applicable to her pronotion application. In
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fact, as indicated, sone of the nmaterials regarding the conmmttee
nmenbers appeared irrelevant to her discrimnation and retaliation
claims. As nentioned by Defendants’ attorney at the hearing on
the notion to exclude, the conmmttee nenbers were already ful

prof essors when they reviewed Plaintiff’'s application. 1In the
wor ds of Defendants’ attorney, Plaintiff was “going up for
pronotion” and the commttee nenbers were “people [who were]

basically pronoted.”

C.

Even were the evidence deened relevant, it was properly
excl uded because “[a]lthough rel evant, evidence may be excl uded
if its probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or msleading the
jury, or by considerations of undue delay, waste of tinme, or
needl ess presentation of cunul ative evidence.” HRE 403 (1993)

We believe that the evaluation of a full professor’s
performance for the purposes of tenure reviewis distinct from
that relating to an associ ate professor who seeks advancenent to
full professorship. The question of whether the performance of
the professors on the personnel commttee fulfilled the pronotion
requi renents that were applied to Plaintiff had no direct
relationship to whether Plaintiff actually net the applicable
criteria for pronotion herself. Allowng Plaintiff to introduce

evi dence of the evaluations for tenure review wuld have, as the
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court opined, confused the issues and msled the jury. The
jury’s focus, as noted by the court, would have shifted away from
whether Plaintiff met the criteria for pronotion.

In addition, Plaintiff had other neans to prove that
she nmet the criteria for pronotion; nanmely, the docunents
delineating the applicable criteria and her own dossier. Wth
these materials at her disposal, Plaintiff could establish that
she satisfied the criteria for pronotion by identifying portions
of her dossier denonstrating her qualifications for ful
prof essor status. Thus, we alternatively conclude that the court
did not abuse its discretion in granting Defendants’ notion to
excl ude because the requested evidence would | ead to confusion
and had a tendency to cause undue delay and to waste the court’s

and jury’s tinme.

Vi .
A
Plaintiff’s |ast argunent on appeal is that the court
erred in granting Defendants’ notion for directed verdict on
Plaintiff’s claimfor intentional infliction of enotional
distress. As previously nentioned, this claimrelated to
Plaintiff’s contention that a hostile work environment had
resulted in an enotional distress. See supra page 10-11
But, in instructing the jury, the court advised it that

it mght award damages for “pain, suffering, inconvenience,
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ment al angui sh, and | oss of enjoynent of life[,]” as part of

conpensat ory damages on any claim Cf. Dan B. Dobbs, The Law of

Torts 8§ 305, at 829 (2000) (noting that under nost state and
federal antidiscrimnation statutes, including Title VII, “sone
conpensation for enotional distress is now recoverable, and in
addi tion sonme job discrimnation-notably sexual harassnent—-may

al so warrant a comon | aw outrage clain); see, e.qg., Smth v.

Norwest Fin. Acceptance, Inc., 129 F. 3d 1408, 1417 (10th Cr.

1997) (hol ding that enotional distress damages may be awarded as

a part of conpensatory claimarising out of a Title VII clain).
But, the fact that the jury nay consider enotiona

di stress damages as part of the conpensatory danages acconpanyi ng

“any of [Plaintiff’s] clainms,” does not necessarily resolve the

guestion of whether separate liability my be established for

intentional infliction of enotional distress as an i ndependent

tort. See Calleon v. Myvaqgi, 76 Hawai ‘i 310, 320, 876 P.2d 1278,

1288 (1994) (stating that a claimof intentional infliction of

enotional distress is an “independent tort[]”); Restatenent

(Second) of Torts § 46 cnt. b, at 72 (1965) [hereinafter,

Restatenent] (noting that intentional infliction of enotional

di stress has been “fully recogni zed as a separate and di stinct
basis of tort liability, without the presence of the elenents
necessary to any other tort, such as assault, battery, false
i mprisonment, trespass to land, or the like”).

Ordinarily, evidence of intentional conduct pleaded as

a separate cause of action should be considered by the fact
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finder as a separate and independent claim See Takaki v. Allied

Machi nery Corp., 87 Hawai‘ 57, 67, 951 P.2d 507, 517 (App. 1998)

(hol di ng that “an enployee may bring an action against his or her
enpl oyer for intentional infliction of enotional distress caused
by discrimnation in violation of HRS 88 378-2" (citing Hough v.
Pacific Ins. Co., 83 Hawai‘ 457, 465, 927 P.2d 858, 866 (1996));

cf. Nelson v. University of Hawaii, 97 Hawai‘ 376, 394, 38 P.3d

95, 113 (2001) (analyzing both an alleged violation of HRS § 378-
2 and an intentional infliction of enptional distress claim

separately); Ross v. Stouffer Hotel Co. (Hawai‘i), 76 Hawai‘i 454,

465, 879 P.2d 1037, 1048 (1994) (addressing both a HRS § 378-2
claimand an intentional infliction of enotional distress claim
individually). In such a case, the jury should be instructed as
to this cause of action but cautioned that an award nade for
intentional infliction of enotional distress nust not be

duplicated in conpensatory danmages given on any other claim

B
Neverthel ess, the court afforded the jury the
opportunity to award damages for enotional distress in
Plaintiff’s favor in the context of her other clainms for relief.
See supra pages 11-12, 26-27. The jury was al so instructed that
Plaintiff nust “prove by a preponderance of the evidence” that
“she was subjected to verbal or physical conduct which was

sufficiently pervasive or severe as to alter the conditions of
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her enpl oynment or create an abusive working environnent[.]” In

defining “pervasive or severe,” the jury was told that conduct

whi ch “unreasonably interfer[ed] with [Plaintiff’s] work
performance” or created an “intimdating, hostile, or offensive
wor ki ng environnent” would be sufficient. The jury answered the
guestion, “Do you find by a preponderance of the evidence that
Plaintiff was subjected to a hostile work environnment because of
her femal e gender or Polish national origin” in the negative.

| nasnmuch as the jury did not find that Plaintiff was subjected to
a hostile work environnment because of gender or racial bias, a
fortiori, the jury could not have found in Plaintiff’s favor on
her claimof intentional infliction of enptional distress had it
been submitted. Accordingly, the error, if any, in the court’s
granting of a directed verdict for the reasons it gave was

harm ess. “No judgment, order or decree shall be reversed,
amended or nodified for any error or defect unless [this] court
is of the opinion that it has injuriously affected the
substantial rights of the appellant.” HRS 8§ 641-2 (1993). As
the jury found that no harassnment occurred, the failure to give a
separate instruction regarding intentional infliction of

enotional distress did not affect Plaintiff’s constitutional

rights.

VI,
We observe that the parties cited to our jurisdiction’s

present formnulation of the elenents of the tort of intentional
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infliction of enotional distress as follows: *“‘(1) that the act
al l egedly causing the harmwas intentional; (2) that the act was
unreasonabl e; and (3) that the actor should have recogni zed t hat

the act was likely to result inillness.”” Dunlea v. Dappen, 83

Hawai ‘i 28, 38, 924 P.2d 196, 206 (1996) (quoting Marshall v.

University of Hawaii, 9 Haw. App. 21, 38, 821 P.2d 937, 947

(1991) (citation omtted)); see also Takaki, 87 Hawai‘i at 66

n.13, 951 P.2d at 516 n.13; Lee v. Aiu, 85 Hawai ‘i 19, 34, 936

P.2d 655, 670 (1997). These elenments were established by this

court fifty years ago in Fraser v. Mrrison, 39 Haw. 370 (1952),

based upon the Restatenment (First) of Torts, section 312
(1934).2° Recovery could only occur if there was an “illness or

other bodily harni.]”

However, as the | aw has evol ved, the Anerican Law
Institute, in the Restatenent (Second) of Torts, reformul ated the
elenents of the tort as foll ows:

One who by extrenme and outrageous conduct intentionally or
reckl essly causes severe enotional distress to another is
subject to liability for such enotional distress, and if
bodily harmto the other results fromit, for such bodily
har m

Rest at enent, supra, 8 46, at 71-72 (enphasis added). Under the

second Restatenent, the likelihood of illness is no |onger a

20 This court stated that “three el ements nust be present: (1) that
the act is intentional; (2) that it is unreasonable; and (3) that the actor
shoul d recognize it as likely to result in illness.” Fraser, 39 Haw. at 374-

75. The test expressed in Dunlea is linearly based on the hol ding in Fraser.
See Marshall, 9 Haw. App. at 38, 821 P.2d at 947 (quoting Wong v. Panis, 7
Haw. App. 414, 421, 772 P.2d 695, 696-97 (1989) (quoting Ailetcher v.
Beneficial Fin. Co. of Hawai‘i, 2 Haw. App. 301, 304, 632 P.2d 1071, 1075
(1981) (quoting Fraser))).
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necessary element of the tort. Rather, severe enotional distress
is the prohibited result. Severe enotional distress is defined
as “mental suffering, nmental anguish, nental or nervous shock
[and] . . . includ[ing] all highly unpleasant nental reactions,
such as fright, horror, grief, shane, humliation, enbarrassnent,
anger, chagrin, disappointnent, worry and nausea.”?

Rest at enent, supra, 8 46 at 77-78. “The intensity and the

duration of the distress are factors to considered in determ ning

its severity.” Restatenent, supra, 8 46 at 77-78. Hence, in

accordance with the present Restatenent, bodily injury, while
conpensabl e, is not necessary to establish severe enotional

di stress.

The rule stated is not, however, linited, to cases where

t here has been bodily harm and if the conduct is
sufficiently extreme and outrageous there may be liability
for the enotional distress al one, without such harm |In
such cases the courts may perhaps tend to | ook for nore in
the way of outrage as a guarantee that the claimis genuine;
but if the enormity of the outrage carries conviction that
there has in fact been severe enotional distress, bodily
harmis not required

Restatenent, supra, 8§ 46 cnt. k, at 78; see al so Dobbs, The Law

of Torts, supra, 8 306, at 832 (“Although severe distress nust be

denonstrated, and nust be caused in fact by the defendant’s
tortious conduct, mnedical testinony is not ordinarily required to

denonstrate either the severity of the distress or its cause.”).

21 The Restatenent definition of “severe enotional distress” nust be
di stingui shed fromthat of “serious nmental distress” as used in Rodrigues v.
State, 52 Haw. 156, 472 P.2d 509 (1970), for the negligent infliction of
enotional distress. Therein, serious nmental distress was defined as “where a
reasonabl e [person], normally constituted, would be unable to adequately cope
with the nental stress engendered by the circunmstances of the case.” 1d. at
173, 472 P.2d at 520.
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Also, inline wwth the Restatenent’s fornulation, the
actor’s intentional conduct nust have actually caused the
plaintiff to suffer severe enbtional distress.?? See

Rest at enment, supra, 8 46 cnt. j, at 77 (“The rule stated in this

Section applies only where the enotional distress has in fact

resulted, and where it is severe.”); Tibke v. MDougall, 479

N. W2d 898, 907 (S.D. 1992) (stating that the tort of intentional
infliction of enotional distress “requires conduct exceedi ng al
bounds usually tolerated by decent society and which is of a
nature especially calculated to cause, and does cause, nental
di stress of a very serious kind”).

Intentional infliction of enotional distress is an
injury recogni zed by the Restatenent as independently giving rise
toliability.

Because of the fear of fictitious or trivial clainms,
distrust of the proof offered, and the difficulty of setting
up any satisfactory boundaries to liability, the | aw has
been slow to afford i ndependent protection to the interest
in freedomfrom enotional distress standing alone. It is
only within recent years that the rule stated in this
Section has been fully recognized as a separate and di stinct
basis of tort liability[.]

22 One conmment at or observes that npost jurisdictions require sone
evidence that severe enotional distress has occurred:

Nei t her the Restatenent nor nost of the cases require proof
of physical synptons for all cases, much | ess proof of
physical harm or inpact. Sone courts, however, have carried
over the requirenment of physical manifestation or synptons
fromthe law of negligent infliction of distress. And al
courts require sonme kind of evidence of severe distress.
When the defendant’s conduct is extreme enough, the fact
tends to prove sever distress. Wen the defendant’s conduct
is not so extrene, the plaintiff nay need proportionately
stronger evidence that her distress is severe. By itself,
testimony that the plaintiff cried and was upset is sinmply

i nsufficient.

Dobbs, The Law of Torts, supra, 8§ 306, at 832-33 (enphasis added).
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Rest atenent, supra, 8 46 cnt. b, at 72. In light of the

foregoi ng, we adopt the approach set forth in the Restatenent
(Second) of Torts. In light of the substantial change in the
law, we hold that the elenents of the tort of intentional
infliction of enotional distress are 1) that the act allegedly
causing the harmwas intentional or reckless, 2) that the act was
outrageous, and 3) that the act caused 4) extrene enotional

distress to another. See also May v. City of Durham 525 S.E.2d

223, 230 (N.C. App. 2000) ("A claimfor intentional infliction of
enotional distress requires the existence of three el enents:

(1) extrene and outrageous conduct; (2) which is intended to
cause and does cause (3) severe enotional distress to another.”

(Citations omitted.)); Cross v. Bonded Adjustment Bureau, 48 Cal.

App. 4th 266, 283 (Ca. App. 1996) (“The elenments of a cause of
action for intentional infliction of enotional distress are

(1) outrageous conduct by the defendant, (2) intention to cause
or reckless disregard of the probability of causing enotional

di stress, (3) severe enotional suffering, and (4) actual and
proxi mate causation of the enotional distress[.]” (G tations

omitted.)); Mdlko v. Holy Spirit Ass’'n for the Unification of

Wrld Christianity, 762 P.2d 46, 61 (Cal. 1989) (the el ements of

intentional infliction of enotion distress are “1) outrageous
conduct by the defendant, (2) intention to cause or reckless
di sregard of the probability of causing enotional distress,

(3) severe enptional suffering, and (4) actual and proxi mate

causation of the enotional distress”).
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VIIIT.
On the foregoing grounds, we affirmthe March 2, 1999
final judgnent in favor of Defendants and against Plaintiff. CQur
di sposition nakes it unnecessary to consider the remaining

contentions raised by the parties.
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