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Cri sostonb was convicted of three counts of sexua

third degree,

8§ 707-732(1)(e) (1993),! and two counts of sexual

fourth degree,

in violation of Hawai‘ Revised Statutes (HRS)

in violation of HRS § 707-733(1)(a) (1993).2

! HRS § 707-732(1)(e) provides in relevant part that

commts the offense of sexual assault in the third degree if .
by strong conpul sion, has sexual contact with another person
person to have sexual contact with the actor[.]”

person knowi ngly,
or causes anot her

2 HRS § 707-733(1)(a) provides in relevant part that

commits the offense of sexual assault in the fourth degree if .

person knowi ngly subjects another person to sexua
causes another person to have sexua
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contact with the actor by conpulsion[.]”



appeal, Crisostonp argues that his conviction should be reversed
because the trial court erred by: (1) dismssing, sua sponte, a
juror who failed to tinely appear on the second day of trial

wi t hout sufficient cause or consultation wth counsel; and

(2) allow ng prejudicial hearsay testinony of a prosecutori al

wi tness. For the reasons set forth below, we affirm Crisostono’s
convi ction and sentence.

. BACKGROUND

Crisostono was arrested and charged with three counts
of sexual assault in the third degree and two counts of sexual
assault in the fourth degree for allegedly fondling his friend s
el dest daughter (Conpl ainant), who was then sixteen-years-old,
while the friend was at work.

A. Di sm ssal of Juror

At the comrencenent of jury selection, the trial court
infornmed the prospective jurors in pertinent part that “we
generally begin on those days that you are in session at 9:00 in
the norning. And we adjourn around the noon hour for . . . the
| unch recess. And you cone back at 1:30. W wll generally
adjourn you at 4:00 in the afternoon.”

Trial began on Novenber 18, 1998. At the end of the
first day’ s proceedings, the trial court again instructed

counsel, as well as the jurors, that

[wWe' re going to adjourn for the day. And we'll conme back
tonorrow norning, continuing with the State's evidence in this
case, at 9:00. Please |eave your notebooks in the chair. They'll

be returned to you in the nmorning. And of course, ny instructions
regardi ng your communi cations with each other or with anyone el se
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trial,

-- the evidence in this case is in effect. W'I|l see everyo
tomorrow morning, 9:00.

Prior to reconvening the jury on the second day of

the follow ng coll oquy occurred between the court and

def ense counsel

Tri al

j uror

THE COURT: . . . | aminformed that juror in chair
nunber 4, M. Luis, is still in Ewa Beach and was not really
clear as to whether he's supposed to be here for the tinme
that he's supposed to be here. So in light of the distance
that it takes to get from Ewa Beach to here, which is about
-- in this weather and traffic and so forth is about an
hour, | don't see any reason to delay the proceedings
waiting for the one juror when everyone else is here and we
do have an al ternate.

So | will be seating the alternate number 1, M ss
Madl ener, in place of M. Luis. And we will inform M. Luis
that he need not come at this tinme. He seens to have been
real confused about that. If there's an objection to that,

you may put that on the record.

[ DEFENSE COUNSEL]: Yes, Your Honor. W would be
obj ecting for the record, because M. Luis had indicated --
wel |, he was present. And we believe that all of the jurors
wer e adequately advised yesterday that they should be back
at 9:00.

THE COURT: It is now 9:20, and M. Luis is in Ewa
Beach.

[ DEFENSE COUNSEL]: Yeah. Well, we don't think that
that's the Court's fault. But that's what we're saying.

But we also feel that M. -- that it would be appropriate to
have M. Luis. W believe that the conmposition of this jury
woul d be changed dramatically in the fact that M. Luis is |
bel i eve only one of four males on the jury. And it would --
we believe that that would significantly shift the bal ance.

We believe that M. Luis was a good juror. And we had
questi oned M ss Madl ener, and we believe that she could al so
be a fair juror in this case. W didn't have any problens
with her. But we are concerned about the shift in the
conmposition of this jury in terns of the male/female ratio.

And the other thing is that M. Luis had indicated
that he has nine children. And we believe that he's nore
able to determine credibility of children than sonme of the
ot her persons. And we believe that his experience with
children on the jury would have been beneficial.

THE COURT: AlIl right. Your objection is noted for the
record. All the jurors have -- to be fair and inpartial at
this point, including the alternate. So let's bring in the
jury. We're ready to proceed.

was then recomrenced with alternate Madl ener in place

Lui s.

ne

of



B. Wtness Testinony

Prior to trial, Crisostonp filed a notion inlimne to

exclude, inter alia, any evidence that was not provided in

di scovery, including surprise witnesses or evidence. At a
hearing on Crisostono’s notion, the foll ow ng di scussion took

pl ace:

[ DEFENSE COUNSEL]: The other thing is surprise
witnesses. We were just inforned that this Charl ene Fale
person on the State’s witness list, that person wasn’'t
menti oned anywhere in any of the discovery which was
provi ded.

THE COURT: What is the person’s nane?

[ DEFENSE COUNSEL]: Charl ene Fal e

THE COURT: [M. Prosecutor], this is a witness. He
says he’'s not been previously apprised.

[ PROSECUTOR] :  Your Honor, in the conpl aining
witness’'s statement she writes that after she was allegedly
sexual |y assaulted by [Crisostomn] she junped over the fence
and went to her neighbor’s house. Charlene Fale is that
nei ghbor that she went to.

And basically Charlene Fale is also the person that
the conpl ai ni ng witness spoke to about this right after it
happened. And Charlene told her to tell her father. And
Charlene was with her earlier in the day when [Crisostono]
was over the house.

THE COURT: So is there — reference in any of the
di scovery to the name Charl ene Fal e?

[ DEFENSE COUNSEL]: That’'s correct, Your Honor.

THE COURT: All right. But there is reference to the
nei ghbor .

[ PROSECUTOR] :  Yes.

The trial court then proceeded to inquire as to the contents of
Fal e’ s testinony. The prosecution explained that Fale would
testify that she was with Conpl ai nant earlier in the day, that
Crisostono was present, and that Conplainant cane to her crying
about what happened afterwards. Additionally, Fale would testify
that she had seen Crisostonp at Conpl ai nant’s honme on nunerous
occasi ons and had observed himl ooki ng at Conpl ai nant in the way
one would “look[] . . . across the roomat sonebody else in a

club that you' re trying to pick up.” The trial court ultimtely
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ruled that the proffered testinony was i nadm ssible. The court
al so deni ed the prosecution’s request to allow Fale to testify as
to Conpl ai nant’ s deneanor the norning follow ng the all eged
i nci dent because several hours had el apsed between when the
al I eged incident occurred and when Conpl ai nant told Fal e about
the incident; Fale’ s observations were too renote in tinme and
therefore irrel evant.

However, prior to jury selection on the first day of

trial, the prosecution nmade the follow ng correction for the

record:
[ PROSECUTOR]: . . . In regard to the defense notion
in limne regarding the surprise witness that — Charl ene
Fale, | didn't have ny notes with me when we did the notion
inlimne. . . . So when | went back to ny office |I did
review my notes. And in regard to the first, there’'s a tape
that the defense got. |It’'s a Children’s Advocacy Center

interview tape.

In that tape the conplaining witness in this case
di scl osed the name Charlene Fale. That's the first person
she told. That's her neighbor. That's the house that she
went to. So just on the fact that this was a surprise
wi tness, which |I know was one of the reasons why we were
di scussing Charlene Fale, this was in no way a surprise
witness. The defense got that information.

Neverthel ess, | understand the Court’s ruling in
regarding some of the testinony by Charlene Fale may not be
rel evant. However, | would still just ask the Court that it
be open to maybe having her in rebuttal, dependi ng upon
what’ s brought up by the defense’'s case. | didn't want her
to be just barred exclusively.

THE COURT: All right. Yes. Thank you . . . . The

defense did refer to her as a surprise. So the recor
reflects that she may not necessarily be a surprise if he’'s
revi ewed di scovery. But nonetheless, the Court’s ruling is
based on rel evance. And certainly you may be entitled to
call her as a rebuttal w tness, should that whatever

evi dence suggest that that is necessary to bring her in. |
have no problem with that.

(Enmphases added.)
At trial, Conplainant testified on direct as foll ows.
Cri sostono and Conplainant’s father were good friends. On August

8, 1997, Crisostono and his brother-in-law were at Conpl ai nant’s
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house drinking with her father. Conplainant’s father then |eft
for work, and Crisostonop and his brother-in-law |l eft soon
thereafter. Later, at approximately 3:30 a.m, while Conpl ai nant
was on the couch watching television, Crisostono and his brother-
in-law returned with a wonan naned “Martha,” and “they were
drunk.” Crisostonp’s brother-in-law and Martha went to anot her
room while Crisostonp stayed with Conplainant. Crisostonb began
to fondl e Conpl ai nant by placing his hand on her breast, vagina,
and buttocks. After several unsuccessful attenpts to stop him
Conmpl ai nant ran out of the house and hid in her friend s,

Charl ene Fale’'s, garage across the street for nearly two hours.
Conpl ai nant testified that she did not inmediately enter Fale's
house because she believed Fal e’ s nother would be angry at her
for junping over the Fales’ already broken fence to get to the
gar age.

The next day, Conplainant told Fale and Fal e’ s not her
about the incident but was afraid to informher father. Fale’'s
not her told Conpl ai nant that, if Conplainant did not inform her
father, Fale’s nother would. Conplainant, therefore,
subsequently informed her father, and he and Conpl ai nant reported
the incident to the police.

On cross-exam nation, defense counsel questioned
Conpl ai nant about the fact that she did not go into the Fal es’

house:

. [ By Defense Counsel] Okay. And your friend,
Charl ene, and her nom do you know them pretty well?
A:  [By Conpl ai nant] Yeah.
Q Have you ever been over to Mss Fale's house?
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Yeah.
And you know her non®?

Yeah.

And are you on friendly terms with her?

Yeah.

And on that night you didn't go into her house?
Who?

M ss Fal e’ s house?

No.

You didn’t. Do you know whether or not she has a

I ?
I don’t know.
Okay. So you didn't try to use a door bell?

door b

No.

You didn't try to knock on any wi ndows?

Nope.

You didn't yell or scream or anything at Mss — to
M ss Fale, try to draw attention?

No.

And you waited in her yard for an hour and a hal f?

The garage. The hour and a half, | don’t know how

| ong.
Oh, okay. Until about 5:007?
Uh- huh.

2O ZOZE2O0ZO2QZ20Z02Q02Q02Q>

After Conplainant testified, the prosecution, outside
the presence of the jury, noved to have Fale testify about the
rul e agai nst clinbing over the Fales’ fence [the fence rule].

The prosecution maintained that Fale’'s testinony was relevant to

show, inter alia, that Conplainant was afraid to enter the Fal es’
home i medi ately after the incident because she had violated the
fence rule. Defense counsel objected on the grounds that Fale’s
testinmony regarding the fence would be cunul ative. Over defense
counsel’s objection, the trial court ruled that the testinony was
relevant. In so ruling, the court distinguished the proposed
testinmony regarding the fence rule fromthe proposed testinony
that it had previously ruled inadm ssible.

When asked about the fence rule, Fale testified that
Conpl ai nant had junped over the fence a couple tines when she had

cone over to Fale’ s house and that the top of the fence had begun



to get “dented down.” Fale then stated, “[My nom told

[ Conpl ainant] not to clinb the fence anynore.” In response to
the prosecutor’s question regardi ng whether the rul e had changed,
Fal e stated, “Yeah. After the incident, nomtold her if anything
el se happened at their house, if anything was going on, if she
needed hel p, to just hop over the fence.” Defense counsel did
not object at any point during Fale's testinony regarding the
fence rule. On cross-exam nation of Fale, defense counsel asked,
“And your nmomwould . . . get upset if she junped over the
fence?” to which Fal e responded, “Yeah. That’'s the only tine
she’d get nad.”

In addition to his brother-in-law, Crisostono testified
on his own behalf. Crisostono corroborated Conplainant’s
testinmony that he and his brother-in-law had been drinking at
Conmpl ai nant’s hone with her father, but |eft soon after her
father left for work. Crisostonp testified that, after |eaving,
he and his brother-in-law went to a park and continued dri nking
until approximately 3:00 a.m Thereafter, Crisostono and his
brother-in-law returned to Conplainant’s hone to get nore beer.
Fromthis point, Crisostono’s version of what followed differed
from Conpl ai nant’ s version

According to Crisostono, neither he nor his brother-in-
| aw wer e acconpani ed by a woman naned “Martha.” Upon returning
to Conplainant’s honme, Crisostono testified that Conpl ai nant had
been drinking with male friends at the house and that she was

“buzzed.” Crisostonp testified that he “scol ded” Conpl ai nant



about breaking her father’s rul es against boys being in the hone
and drinking alcohol. Crisostonp testified that he had “[n] ever
| ooked at [Conplainant] in any sexual way.” Crisostonp al so
testified that he was not aware of Conplai nant’s accusati ons of
sexual assault until the next day. Following Crisostono’s
testimony, the defense rested. The jury found Crisostono guilty
as charged.

Crisostono tinmely appeal s.

1. STANDARDS OF REVI EW

A Excusi ng Jurors

Atrial court’s determnation to excuse a juror is

revi ewed on appeal for an abuse of discretion. See State v.

Jones, 45 Hawai ‘i 247, 262, 365 P.2d 460, 468 (1961). This court
has al so stated, however, that “[u]lnless it patently appears that
such discretion has been abused and that the defendant has not
been given a fair trial resulting fromthe abuse, an appellate
court will not interfere with the exercise of judicial

di scretion.” |d. (holding that the court’s sua sponte di sm ssal
of a potential juror for cause w thout explanation was proper
where the “cause” was obvious fromthe juror’s responses to
questioning during voir dire). “Cenerally, to constitute an
abuse[,] it nust appear that the court clearly exceeded the
bounds of reason or disregarded rules or principles of |aw or
practice to the substantial detrinment of a party litigant.”

State v. Gaylord, 78 Hawai ‘i 127, 144, 890 P.2d 1167, 1184 (1995)




(quoting State v. Kunmukau, 71 Haw. 218, 227-28, 287 P.2d 682, 688
(1990)).
B. Admissibility of Evidence

[D]ifferent standards of review nust be applied to
trial court decisions regarding the adm ssibility of
evi dence, depending on the requirenents of the
particular rule of evidence at issue. \When
application of a particular evidentiary rule can yield
only one correct result, the proper standard for
appellate review is the right/wong standard
The requirements of the rules dealing with hearsay are such
that application of the particular rules can yield only one
corect result. HRE Rule 802 (1993) provides in pertinent
part that “[h]earsay is not adm ssible except as provided by
these rules[.]” . . . Thus, where the adm ssibility of
evidence is determ ned by application of the hearsay rule,
there can be only one correct result, and “the appropriate
standard for appellate reviewis the right/wong standard.”

State v. Mdore, 82 Hawai‘i 202, 217, 921 P.2d 122, 137 (1996)

(internal citations omtted) (quoting and citing Keal oha v.

County of Hawaii, 74 Haw 308, 319, 844 P.2d 670, 676 (1993)).

I11. D SCUSSI ON

A. Dismssal of juror

Crisostono argues that the trial court erred when it
sua sponte dism ssed juror Luis without sufficient cause or
consultation with counsel. Additionally, Crisostonp appears to
argue that he was prejudi ced because a female juror (juror
Madl ener) replaced a nale juror (juror Luis) in this sex assault
case, which already had a predomnantly female jury.

Hawai i Rul es of Penal Procedure (HRPP) Rul e 24(c)

(1996)° provides the trial court with the discretion to repl ace

3 HRPP Rule 24(c) provides in pertinent part that “[t]he court may
direct that not nmore than four jurors in addition to the regular jury be
called and inpaneled to sit as alternate jurors who shall, in the order in
which they are called, replace jurors who, prior to the time the jury retires
to consider its verdict, becone or are found to be unable or disqualified to
performtheir duties[.]”
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jurors who are unable to performtheir duties or who are
disqualified. Substitution of a juror with an alternate, based
on the failure of a juror to appear in court, has never been
clearly examned in Hawai ‘i case |aw. Because HRPP Rule 24(c) is
nearly identical to its federal counterpart, i.e., Federal Rules
of Crimnal Procedure (FRCrP) Rule 24(c) (1999),% this court may

| ook to parallel federal |aw for guidance. See Shaw v. North

Anerican Title, 76 Hawai‘i 323, 326, 876 P.2d 1291, 1294 (1994).

Under federal case law interpreting FRCrP Rule 24(c),
the trial court, in its sound discretion, may renove an absent
juror and substitute an alternate juror “whenever facts are
presented which convince the trial judge that the juror’'s ability
to performhis [or her] duty as a juror is inpaired.” United

States v. Rodriguez, 573 F.2d 330, 332 (5th Cr. 1978) (holding

that replacing an absent juror with an alternate was not a

prejudi ci al abuse of discretion); see also, e.qg., United States

v. Al exander, 48 F.3d 1477, 1485 (9th G r. 1995) (hol ding that

the trial court did not err in replacing a juror who was absent

due to child s illness); United States v. Peters, 617 F.2d 503,

505 (7th Cr. 1980) (holding that the trial judge did not act

inproperly in replacing a juror who was not present five m nutes

after the designated arrival time); cf. State v. Nupeiset, 90

Hawai i 175, 178-79, 977 P.2d 183, 186-87 (App. 1999) (stating

4 FRCrP Rule 24(c) provides in pertinent part that “[t]he court may

enpanel no nore than six jurors, in addition to the regular jury, to sit as
alternate jurors. An alternate juror, in the order called, shall replace a
juror who becones or is found to be unable or disqualified to performjuror
duties[.]"
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that the “paramount question in determ ning whether to excuse for

cause a . . . juror is whether the defendant woul d be afforded a
fair and inpartial trial . . . [if the juror is not renoved]”).
In addition, under federal |aw, an appellate court will not

disturb a trial court's decision to replace a juror under FRCrP
Rul e 24(c) without a showing of bias or prejudice to a defendant.

See Snmith, 550 F.2d at 285; see also Rodriqguez, 573 F.2d at 332;

United States v. Al exander, 48 F.3d 1477, 1485 (9th GCr.), cert.

denied, 516 U. S. 878 (1995); United States v. Agranonte, 980 F.2d

847, 850 (2d Cir. 1992); United States v. Peters, 617 F.2d 503,

505 (7th Gir. 1980).

In Peters, the United States Court of Appeals for the
Seventh Circuit specifically addressed whether the trial court
abused its discretion when it replaced a juror, who was ten
mnutes late, with an alternate on the |ast day of trial
Peters, 617 F.2d at 504-05. The court in Peters noted that the
trial court had clearly informed the jury the previous day that
“the [trial] would comence the follow ng day at 10:00 a.m and
that the jurors should be “in the jury roomshortly before 10:00
o’ clock tonmorrow norning.”” 1d. at 505. Thus, the Seventh
Circuit court held that the trial court did not abuse its
di scretion when it replaced the juror w thout conducting an
inquiry into the juror’s whereabouts because it was reasonabl e
for the trial court to believe that such an inquiry would have
been “unavailing or too disruptive to undertake on the |ast day

of trial.” 1d. Moreover, the Seventh Crcuit court noted that a
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juror's failure to appear is a “conplete disqualification” under
FRCrP Rul e 24(c) that obviates the need for such an inquiry. See
id. Finally, the court observed that the defendant had not
denonstrated prejudice resulting fromthe juror substitution
because (1) the defendant failed to even allege prejudice on
appeal and (2) the defendant's failure to object at trial
i npliedly suggested that there would not be any prejudi ce caused
by the substitution. [d. at 505.

Anal ogously, the United States Court of Appeals for the
Fifth Grcuit, in Rodriguez, dealt with the trial court’s
repl acenent of a juror who had informed the court that he would
be attending work, rather than returning to court, that day.
Rodri quez, 573 F.2d at 332. Regarding the juror’s absence, the

court in Rodriguez stated:

A juror's absence is an observable fact. His absence

mani festly interferes with the pronpt trial of a case. Hence
when a juror is absent fromcourt for a period sufficiently
long to interfere with the reasonabl e di spatch of business
there may be a “sound” basis for his dismssal.

Id. The defendant in Rodriguez argued that he was prejudiced
because a bl ack juror had been replaced with a white juror.
Rodri quez, 573 F.2d at 332-33. The Fifth Crcuit court held that
the replacement of a black juror with a white juror, in and of
itself, did not anmount to the kind of prejudice that would
warrant a reversal of the trial judge's discretion. See id.

In the present case, juror Luis was instructed by the
trial court during jury selection and at the end of the first

court day to appear for trial the follow ng norning at nine
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o’ clock. Nevertheless, juror Luis failed to appear at the
appointed tine, and the record reflects that at 9:20 a. m, when
the court replaced juror Luis with the alternate, (1) Luis was
still in Ewa Beach, (2) the proceedi ngs would be further del ayed
if the court waited for him and (3) all of the other jurors,
including the alternate, were present. Thus, it appears that the
trial court had a “sound basis” for dismssing juror Luis. See
Rodri gquez, 573 F.2d at 332.

The anal ysis, however, does not end there. Adopting
t he reasoning of the foregoing federal courts, we nust next
exam ne whether Crisostono was prejudiced by the trial court’s
decision to replace juror Luis with juror Madl ener. Although
inartfully argued, Crisostonp appears to contend that, because
the male-fenale ratio on the jury was changed as a result of
replacing a male juror with a female juror, he was sonehow deni ed
his right to a fair trial. Crisostonp’s unsupported contention,
however, is clearly contradicted by his counsel’s own words. As
previously indicated, at the tine juror Luis was repl aced,
def ense counsel indicated on the record that he “believe[d] that
[the alternate] could also be a fair juror in this case” and that

he “did not have any problens with her.” See Agranonte, 980 F.2d

at 850 (rejecting dfendant’s argunment that the trial court erred
in dismssing a juror because “[the defendant] ma[de] no
assertion[] that he suffered bias or prejudice and d[id] not

claimthe alternate juror . . . was not inpartial”).
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Wthout citation to any authority, Crisostono al so
contends that it is “presunptively prejudicial” for a trial court
to replace a male juror with a female alternate in a sexua
assault case involving a minor female. The nmere replacenent of a
male juror with a female juror may be likened to the repl acenent
of the black juror with the white juror in Rodriguez. Wthout
nore, the gender or race of a juror, in and of itself, cannot
reasonably be said to anount to the type of prejudice that would

warrant reversal of the trial judge' s discretion. See Rodriqguez,

573 F.2d at 332-33. (Cf. State v. Levinson, 71 Haw. 492, 795 P.2d

845 (1990) (holding that the use of perenptory challenges in a
crimnal case to exclude fermale jurors solely on the basis of
gender violates the equal protection clause of the Hawai ‘i
Constitution). Thus, we reject Crisostonp’s “presunptively
prej udi cial” argunent.

Accordi ngly, because there are sufficient facts
denonstrating that juror Luis was unable to fulfill his duties,
and Crisostono failed to denonstrate prejudice, we hold that the
trial court did not abuse its discretion by replacing nale juror
Luis with fermale alternate juror Madl ener

B. Witness' Testinbpny

Crisostonp next contends that the trial court erred
when it allowed Fale to testify because (1) allowing Fale to
testify over a prior court ruling violated the “law of the case”
doctrine and (2) her testinony regarding statenments made by

Fal e’ s nother constituted inadm ssible hearsay. W disagree.
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Crisostono’s first argunment is based upon the court’s

ruling on Crisostonp’s notion in limne to exclude, inter alia,

“surprise witnesses.” Crisostonp contends that, because the
court had previously prohibited Fale's testinony, the court
departed fromthe “law of the case” when it subsequently admtted
Fal e’ s all egedly hearsay testinony over his objection.

“The phrase ‘law of the case’ has been used, inter
alia, torefer to ‘the usual practice of courts to refuse to
disturb all prior rulings in a particular case, including rulings

made by [that sane judge].’” Chun v. Board of Trustees of

Enpl oyees’ Retirenent System of the State of Hawai i, 92 Hawai ‘i

432, 441, 992 P.2d 127, 136 (2000) (quoting Wng v. Cty and

County of Honolulu, 66 Haw. 389, 396, 665 P.2d 157, 162 (1983)).

The | aw of the case doctrine is inapposite to this case because
the trial court never ruled that Fale' s testinony regarding the
fence rul e was inadm ssible.

At the hearing on Crisostonp’s notion in limne, the
only testinony proffered by the prosecution was that Fale was
wi th Conpl ainant earlier in the day, while Crisostono was
present, and that Conpl ai nant canme to her crying about what
happened afterwards. The trial court ruled that the proffered
testi mony was i nadm ssi bl e.

Additionally, prior to the beginning of trial, on
Novenber 18, 1998, after the prosecution explained to the court
that Fale’s nanme had, in fact, been provided to Defense counsel

in discovery, the trial court stated that Fale “may not
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necessarily be a surprise [witness]” and that “the court’s

[ previous] ruling [was] based on rel evance.” The trial court

al so stated that the prosecution would be entitled to call Fale
as a rebuttal witness should the evidence suggest that Fale's
testi nony woul d be necessary. Furthernore, at no tine was
potential testinony regarding the Fales’ gate or the fence rule
proffered to the trial court and nothing in the previous rulings
of the court precluded Fale's testinony on other issues.

Cri sostono next contends that the testinony elicited
from Fal e was i nadm ssi bl e hearsay. However, Crisostonp did not
object during trial to the allegedly hearsay statenments. A
hearsay objection not raised or properly preserved in the trial

court will not be considered on appeal. MPM Hawaiian, Inc. v.

Am gos, Inc., 63 Haw 485, 487, 630 P.2d 1075, 1077 (1981)

(citing Low v. Honolulu Rapid Transit Co., 50 Haw. 582, 585, 445

P.2d 372, 376 (1968)). This is true even where the testinony is

objected to on other grounds. See, e.qg., Low, 63 Haw. at 487,

630 P.2d at 1077 (hol ding that hearsay objection was wai ved where
counsel only objected based on parol e evidence rule).

Accordingly, we hold that Crisostono wai ved the hearsay argunent
with respect to Fale s testinony.

Even if the hearsay argunent had not been waived, it is
not necessary to determ ne whether Fale' s statenments regarding
what her nother said to Conpl ai nant constituted hearsay because
any error in their adm ssion was harnless. Fale s statenents of

what her nother said were nerely cunul ative of Conplainant’s

-17-



statenents and Fal e’ s ot her non-hearsay testinony regarding the

fence rule. See, e.qg., State v. Cark, 83 Hawai ‘i 289, 298, 926

P.2d 194, 203 (holding that any error in admtting wtness
testimony was harm ess where simlar statenents had been properly
presented to the jury and were nerely cunul ative of adm ssible

testinmony), reconsideration denied, 83 Hawai‘i 545 (1996).

V. CONCLUSI ON
Based upon the foregoing, we affirm Crisostono’s

convi ction and sent ence.
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