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I N THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

STATE OF HAWAI ‘I, UNI VERSI TY OF HAWAI ‘I ; and ROB WALLACE,

Appel | ant s- Appel | ant s/ Cr oss- Appel | ees

VS.

W LLI AM D. HOSHI JO, Executive Director, on behal f of

the conplaint filed by ERIC WH TE, and the
ClVIL RIGHTS COW SSI ON, STATE OF HAWAI ‘I,
Appel | ees- Appel | ees/ Cross- Appel | ants

NO 22379

APPEAL FROM THE FI RST CI RCUI T COURT
(V. NO. 98-2810)

SEPTEMBER 12, 2003

LEVI NSON, ACOBA, JJ., AND CIRCU T JUDGE AUGUST,

ASS|I GNED BY REASON OF VACANCY; AND NAKAYAMA, J.,

DI SSENTI NG W TH WHOM MOON, C.J., JANS

OPI NI ON OF THE COURT BY ACOBA, J.

We hold that when review ng a decision of the Hawai i

Cvil R ghts Comm ssion (HRCR) the standard of review, pursuant

to Hawai ‘i

Revi sed Statutes (HRS) 8§ 368-16(a) (1993), for the

circuit court to apply, is de novo review. On appeal fromthe

circuit court’s decision, pursuant to HRS § 368-16(d) (1993),

this court applies the sanme standard of review applicable to al

ot her appeals fromthe circuit court. Accordingly, the circuit

court’s findings of fact are to be reviewed upon a clearly

erroneous standard, and its conclusions of |aw are to be revi ewed
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o

novo under the right or wong standard. |nasnmuch as the

findings of fact of the Grcuit Court of the First Crcuit? (the
court) are supported by the record and are not clearly erroneous,
and the concl usions of |aw are not wong, we hold that (1) Rob
Val | ace (Wallace) was acting as an agent of the University of
Hawai ‘i (UH), (2) Wallace was acting within the scope of his
authority when he directed a racial slur at Eric Wite
(Conpl ai nant), and (3) Wallace' s utterances were not protected by
the First Amendnent. Accordingly, the court’s February 24, 1999
order affirmng in part and reversing in part the final decision

of the HCRC, and its February 26, 1999 judgnent are affirned.

l.
Appel | ant - Appel | ant/ Cross- Appel | ee? State of Hawai i,
UH, (Appellant), seeks review of the court’s February 24, 1999
order,® affirmng in part and reversing in part the final

deci sion of the HCRC.* Both the HCRC and the court, on appeal

! The Honorabl e B. Eden Weil, now Eden E. Hi fo, presided over the
circuit court matter.

2 Wal |l ace was initially an Appel |l ant-Appel |l ant/ Cross- Appell ee, but
was di smssed fromthis appeal by stipulation filed on Septenber 17, 1999.

8 See State v. Hoshijo, Civ. No. 98-2810-06, Oder Affirmng in Part
and Reversing in Part Final Decision of Hawai‘i Civil Rights Conmm ssion (Hw.
1st Cir. C. Feb. 24, 1999), available at
Htt p://ww. st ate. hi.us/hcrc/cases/ Wiite.txt.

4 Then-chai rperson O audi o Suyat and Commi ssioners Allicyn Hikida
Tasaka, Faye Kennedy, Jack Law, and Harry Yee presided over the matter.

5 See Hoshijo v. State, No. 97-001-PA-R, Final Decision and
Order(Haw. Civ. Rights Conm Feb. 24, 1999), available at
Htt p: //www. st ate. hi.us/hcrc/cases/ Wi tefin.txt.
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fromthe HCRC, held Appellant |iable to Appell ees-

Appel | ees/ Cross-Appel lants Wlliam D. Hoshijo, the Executive
Director of the HCRC appearing on behal f of Conplai nant, and the
HCRC (col l ectively Appellees) for discrimnation in public
accommodat i ons pursuant to HRS 88 489-3 (1993) and 489-9 (1993).
The court reversed the HCRC s finding that Wallace was an

enpl oyee of UH, but affirned the finding that he was an agent of
that institution.

On appeal to this court, Appellant contends that the
court erred in holding that (1) Wallace was acting within the
scope of his agency relationship when dealing with spectators,
and (2) Wallace did not enjoy First Anmendnent® rights protective
of the words which were the subject nmatter of the all eged
di scrim nation.’” Appellees cross-appeal ed, claimng that the
court erred in ruling that Wallace was only acting as an agent
and not as an enpl oyee. Because we affirmthe court’s deci sion,

we need not address Appell ees’ argunment on cross-appeal .8

6 The First Amendnent to the Lhited States Constitution provides
that “Congress shall make no | aw respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech, or
of the press; or the right of people peaceably to assenble, and to petition
the Government for a redress of grievances.” (Enphasis added).

7 On or about Decenber 30, 1999, the American Civil Liberties Union
(ACLU) filed an am cus curiae brief regarding First Amendnent issues relating
to HRS chapter 489. The ACLU argued that the First Anendnent is not a barrier
to holding UH liable for Wallace’'s discrinm natory acts because a law is
constitutional under the First Amendnent (1) if it pronotes a substantia
governnent interest, (2) if the governnent interest is not in suppressing free
expression, and (3) if the incidental restriction on speech is not greater
than necessary to pronote the governnent interest.

8 I nasmuch as we affirmthe court’s holding that Wal |l ace was an
agent of UH, and was acting within the scope of his agency rel ationship, we
(continued...)
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1.

The follow ng relevant facts are not in dispute. Coach
Ril ey Wal |l ace (Coach) is the head coach of the UH basket bal
team The UH Special Events Arena (Arena) is owned by UH and
managed by its Department of Intercollegiate Athletics (Athletic
Departnent). Wallace was a student manager of the basket bal
team \Wallace is Coach’s son

The basketball team had two student nmanagers who
performed various functions for the basketball team Student
managers are selected by the coach of the basketball team and are
supervi sed by the teanis coaches. These student managers receive
athl etic schol arshi ps, which include tuition waivers, book | oans,
and noney for housing and neals. The schol arship funds are held
in UH s general schol arship account and are adm ni stered by the
Athl etic Departnent. The university considers student managers
to be student athletes and requires that they be full-tine
students, carry at |least twelve credits of course work, and
mai ntain a grade point average of at least 2.0.

St udent managers are not paid a salary. As such
student managers are not given enployee identification nunbers
and are not included on UH s payroll. They are also not provided

benefits such as annual |eave, workers’ conpensation, or health

8. ..conti nued)
need not specifically deci de whether Wallace was al so an enpl oyee of UH
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i nsurance. Taxes are not withheld fromthe schol arshi p noni es
awar ded.

St udent managers performvarious functions for the
basketbal | team They assist coaches, prepare the gymfor
practice, and issue equipnent. During the regular season they
set up drinking water and equi pnment in the Arena, maintain the
equi pnent and | ocker roons, w pe the basketball floor during
ganes, pack the players’ travel bags, and acconpany the teamto
of f canpus ganes. Post-season duties include gathering equi pnent
and attendi ng post-season workouts.

Student athl etes and student managers are al so required
to attend and participate in various fund raising events, such as
gol f tournanents and di nner auctions and to socialize with the
public at these functions. The Athletic Departnent pernits
student managers to speak to spectators and nmenbers of the public
at team practices and ganes.® The court found that “[t]he
express | anguage in the [UH Student- At hl ete Handbook (Handbook) ]
and the facts under de novo review denonstrate that it was
anticipated that during a [UH basketball game, Wallace would
have contact with the public and that such contact would be

within the scope of his authority as an agent.”?'0

® Appel | ant di sputes that Wallace was expected to have contact with
the public during ganes. As explained, infra, we review the findings of fact
of the circuit court under the clearly erroneous standard.

10 In the HCRC opinion, it stated that “[t]he Commi ssion believes
that a student nanager trying to quiet down a |oud spectator would be acting
within the scope of his authority to do things to assist the teamif done in a
non-raci st, non-threatening manner.” It then ruled that Wallace' s conduct was

(continued...)
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A student manager’s conduct is regulated by the
Handbook, which is given to each student nmanager at the begi nning
of the school year, and reviewed with them by the then-Director
of the Athletics Departnent, Hugh Yoshida (Yoshida). The
Handbook expl ains that student athletes and student managers
“have special interests and responsibilities that do not apply to
ot her students.” It declares that such students “represent[] the

University of Hawai‘ and all the people of Hawai‘i[,]” and, as

such, they “will be in the ‘public eye’ and [their] personal
conduct should reflect favorably upon . . . [thenselves, their]
team and the University.” The Handbook requires “sportsnmanlike”

conduct and declares that “[u]sing obscene or inappropriate
| anguage or gestures to officials, opponents, team nenbers or
spectators” will not be tolerated. Student managers are required
to abi de by the Code of Conduct (Code) outlined in the Handbook.
A violation of the Code may be considered a m nor or
maj or violation. For exanple, directing a racial slur toward a
spectator is prohibited by the Code and is punishable as a m nor
violation. Mnor violations are disciplined by the head coach
and may include tenporary suspension fromthe team Viol ent
behavior, crimnal activity, and drug use are consi dered maj or
vi ol ations, and, as such, the head coach nust imedi ately suspend

the student athlete or student manager and refer the matter to

10¢, .. continued)
within the scope of enploynent as “Wallace’'s actions do not fall outside the
scope of his authority sinply because of the |anguage he used.”

6
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the Athletic Director for further disciplinary action. However,
a scholarship can only be rescinded if a student quits, becones

academically ineligible, or conmts ngjor msconduct.

[,

On or about February 18, 1995, Conpl ai nant attended a
UH basketball gane at the Arena. An avid fan, Conpl ai nant sat
near the team and yell ed coments about the referees and opposing
pl ayers during the first half of the game. The ganme’s score was
very close, and in the second half, Conplainant becane frustrated
as he believed that the coaches were m staken in their decisions.

Compl ai nant yelled the follow ng at the coaching staff:
“You' re a dinosaur coach!” “You're blowing it!” *“You don’t know
what you are doing!” “Stupid nove!” “Play your bench!” “Put
Wody [Wodrow Moore] in!” “You gotta use Wody, Wody can do
It!” *“You can’t coach talented players!” “Play your best
pl ayers!” Conplainant’s statenents irritated Wall ace. At one
point, Wallace notified Rich Sheriff (Sheriff), the Arena
manager, about Conpl ai nant, but Sheriff did nothing because in
hi s opi ni on Conpl ai nant’ s renmarks were not offensive.

During the last two m nutes of the gane, Conpl ai nant

yel l ed sonething |ike, “You should pack your bags and go

al ready!” Wallace becane enraged and turned toward Conpl ai nant
and yelled, “Shut up you f[**]king nigger! |I'mtired of hearing
your shit! Shut your nouth or I'Il kick your ass!” Conpl ai nant
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responded, “Oh yeah, punk, cone over and try it! You see ne all
the tinme, what’s the problen?” Wallace then noved to within a
few feet of Conplainant and shouted, “Just shut up, nigger or
"1l kick your ass!” Conplainant retorted, “Ch yeah, you and who
else!” At this point, the assistant Arena nanager, Adam Prinas,
i ntervened, and Wallace left for the | ocker room

After Wallace | eft, Conplainant turned to the
boost ers! and security personnel around himand shouted, “Did
you hear what he called me? Did you hear that?” Coach did not
personal |y hear the exchange, but was informed that Conplai nant
and Wall ace were arguing. Coach went to where Conpl ai nant was
sitting and with his back to Conpl ai nant, stated, “Eric, could
you pl ease take it easy on nmy son?” Conplainant, only then
realizing that Wallace was Coach’s son, responded, “Coach, when
your son uses the ‘N word, he’s no | onger your son. |’ m going
to break his punk ass.” Coach did not respond. The gane ended
shortly thereafter.

Sonmeone notified Sheriff of the incident and he went to
Conpl ai nant and demanded, “[What the hell were you doi ng?”
Conmpl ai nant then told Sheriff and a security guard that Wl l ace

had called hima “nigger”?? (hereinafter “racial slur,” unless

u The booster club consists of nenbers of the community who support
the UH basketball team and hold fund-raisers and events in support of the
t eam

12 See, e.q., Swinton v. Potomac Corp., 270 F.3d 794, 817 (9th Cir.
2001) (stating that the word “nigger” is “‘perhaps the nost offensive and
inflammatory racial slur in English, . . . a word expressive of racial hatred

and bigotry’” (quoting Merriam Wbster’s Collegiate Dictionary 784 (10th ed.
(conti nued...)
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contained within a direct quotation) and that he wanted to nmake a
conplaint. The security guard denied hearing Wall ace use a
racial slur. Sheriff told Conplainant to file a conplaint with

t he Honol ulu Police Departnent (HPD). Sone of Conplainant’s
friends told Sheriff and the security guard to | eave as they
woul d handl e the situation. Sheriff inforned Yoshida of the

i ncident and they both questioned a spectator sitting in the area
at the time of the incident. The spectator denied hearing
Wal | ace use a racial slur. Yoshida then approached Wal |l ace, and
Wl | ace admtted to the racial slur, and apol ogized for his

acti ons.

Compl ainant left the Arena and called the HPD fromthe
parking lot. HPD responded to the scene and Conpl ai nant reported
the incident. HPD determined that the matter was civil in
nature. Artie WIlson (WIlson) |earned of the incident and told
Conpl ai nant that he would try to arrange a neeting to “patch
things up.” W I1son then asked Coach and Yoshida to neet with
Conpl ai nant. Yoshida told Conpl ai nant that he wanted to “settle
this thing” and “talk it over as nen.” Conplainant then net with
Coach, Coach’s wife, and Wallace in Sheriff’s office.

Coach made a waving notion with his hand towards
Yoshida, indicating to Yoshida that he was not needed, and Coach

shut the door to the office. Conplainant felt intimdated and

2., . continued)
1993))), cert. denied, 535 U S. 1018 (2002).

9
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unconfortabl e being alone wwth Coach’s famly. Coach then
expl ai ned to Conpl ai nant that Wallace s actions were that of a
son protecting his father, but that it was wong. Willace told
Conpl ai nant that he “lost it” after hearing Conplainant’s
comment s and apol ogi zed. Conplainant told Wallace that he “kind
of lost it too,” but that he did not |like the racial slur, and
did not want to hear it again. Conplainant then shook hands with
Wal | ace, hugged him and shook hands with Coach and his w fe.

Yoshi da drove Conpl ai nant honme after the neeting.
Conpl ai nant told Yoshida that Wallace had apol ogi zed, that he
under st ood what had happened, and that he was partly at fault.

At this point, Yoshida believed everything had been resol ved and
deci ded not to investigate further or inpose discipline on
Wal | ace. That night, Conplainant had a difficult tine sleeping
and stayed up | ate thinking about the incident.

The next day at basketball practice, Coach inforned the
teamthat Wallace had used a racial slur toward a spectator and
that Wall ace wanted to apol ogi ze to the teamfor his actions.
Wal | ace was not at practice that day. He did pack the team s
travel gear for their road trip, but did not acconpany the team
as it was the other student manager’s turn to travel.

On or about the evening of February 19, 1995,
Conpl ai nant received a tel ephone call froman African Anerican
menber of the basketball team The player told Conplai nant that

sonme African American players were upset by Wallace' s use of the

10
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racial slur. They were not happy that Wallace had not been

di sci plined, especially because an African Anerican player had
been suspended for using profanity at a coach. He also informed
Conpl ai nant that Coach had instructed the players not to speak to
Conpl ai nant .

Conpl ai nant becane nore upset and believed that
puni shrent was warranted. On February 21, 1995, Conpl ai nant nmet
with Coach at the airport and advised himthat he believed his
civil rights were violated and that it was unfair that Coach had
done nothing. He requested that Wall ace be suspended “to nake
hi m an exanple for the African Americans on the team” Coach
responded that he considered the matter closed and woul d not take
further action as Wall ace had suffered enough. Coach also told
Conpl ainant to “go hire a | awyer and do what you have to do to
feel good about this.”

Conpl ai nant next met with Yoshida and asked Yoshida to
take action agai nst Wallace. Yoshida stated that he thought the
matter had been resolved, and no disciplinary action had been
i nposed, but that he would discuss the matter w th Coach.

Yoshi da conferred with Coach and they agreed to
i mredi ately suspend Wallace. On or about February 23, 1995,
Yoshi da i nformed Wal | ace of the suspension. Yoshida al so asked
Primas and Sheriff to submt witten reports regarding the
incident. Yoshida then called Conpl ai nant and stated, “Your

civil rights have been violated . . . if it’s any consol ati on,

11
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Wl | ace ha[s] been suspended.” Wallace was suspended for
t he remai nder of the 1994-1995 season, but retained his athletic
schol arship for that school year.

About a week after the incident, Primas net with the

Arena staff, discussed the incident, and instructed the staff to
“treat everybody with respect” and to renmain cal mand
prof essional in such situations. As of at |east Decenber 2,
1997, UH had not held any training sessions for its coaches,
student athl etes, student managers, or Arena staff regarding
state or federal public accommodation | aws or procedures

regardi ng a public accommdati on conpl ai nt.

| V.
On or about August 17, 1995, Conplainant filed a
conplaint with the HCRC. A contested case hearing was hel d,
after which the hearings exam ner®® made findings of fact and

concl usi ons of | awt*. The exam ner concluded, inter alia, that

Wal | ace was not an enpl oyee of UH, but was an agent of UH and, as
such, UH was |iable on a theory of respondeat superior, and
Wal | ace hinsel f was personally liable. The exam ner recomrended

the follow ng penalties: (1) conpensatory danages to Conpl ai nant

13 Li via Wang was the HCRC Heari ngs Exam ner who presided over the
contested case hearing. Wang subnmitted the Heari ng Examner’s Findi ng of
Fact, Conclusion of Law and Reconmended Order on or about February 2, 1998.

14 See Hoshijo v. State, Doc. No. 97-001-PA-R, Hearing Examiner’s
Fi ndi ng of Fact, Concl usions of Law and Recommended Order (Haw. Civ. Rights
Comm  February 2, 1998), available at
Hitp://wwv. state. hi.us/hcrc/cases/Whitedra.txt.

12
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of $10,000 from UH and Wal | ace jointly, and $10,000 from UH; *°
(2) civil penalties of $500 agai nst Wallace, and $1, 000 agai nst
UH; ** and (3) various equitable relief.

The parties tinely filed witten exceptions and
requested oral argunent before the HCRC. After oral argunent,?’
the HCRC issued a final decision on February 24, 1999. The HCRC
adopted nost of the hearing exam ner’s recomendati ons, agreeing
that Wallace was an agent acting within the scope of his

authority, but also deciding that Wall ace was a UH enpl oyee. The

15 HRS § 368-17(a) (1993) provides for conpensatory danmages and in
rel evant part, states as foll ows:

(a) The renedi es ordered by the conm ssion or the
court under this chapter nay i nclude conpensatory and
puni tive damages and | egal and equitable relief, including,
but not linmted to:

(8) Payment to the conpl ai nant of danmeges for an
injury or |loss caused by a violation of chapters
489, 515, part | of chapter 378, or this
chapter, including a reasonable attorney’s
fee[.]

16 HRS & 489-8 (1993) provides for civil penalties as foll ows:

It shall be unlawful for a person to discrininate
unfairly in public accomvodati ons. Any person, firm
conpany, association, or corporation who violates this
chapter shall be fined a sumof not less [than] $500 nor
nore than $10,000 for each violation, which sumshall be
collected in a civil action brought by the attorney general
or the civil rights comm ssion on behalf of the State. The
penalties provided in this section shall be curulative to
the remedi es or penalties available under all laws of this
State. Each day of violation under this chapter shall be a
separate viol ation.

(Brackets in original.)

v Oral argunent was heard by the comm ssion on or about April 3
1998, and Conmi ssioners Law, Tasaka, Kennedy, and Yee were present and took
part in the Final Decision and Order filed on February 24, 1999. Chairperson
Suyat was unavail able for the oral argunent, but read the subm ssions and
listened to a tape recording of the oral argunent, and participated in the
deci si on.

13
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HCRC i ncreased UH s share of conpensatory danmages owed from

$10, 000 to $20,000, in addition to the $10,000 UH owed jointly
with Wallace. Appellant tinely appealed the HCRC s fi nal
decision'® to the court. As nmentioned, the court affirmed the
HCRC s final decision, except it reversed as to the finding that
Wal | ace was an enployee of UH, ruling that “[t]he indicia of
enpl oyee status are not present under the facts because Wl |l ace
received a scholarship and perforned work in order to maintain

t he schol arship.”

The court found that “Appellant[] conceded during oral
argunent, and the [c]ourt agree[d] on de novo review, that
Wal | ace was an agent of U H at the tinme of the incident.” It
al so nade the follow ng findings and conclusions with respect to

Wal | ace acting within the scope of his authority as an agent:

U. H expected that Wallace woul d have contact with the
public. U H gave Wallace an athletic scholarship for
wor king. Wallace’s behavior . . . [was] governed by the
Handbook. The Handbook has entries governing
interaction with spectators and recogni zes that athletes,
including . . . [student] managers, would be in the public
eye. [The Handbook] . . . prohibits obscene and
i nappropriate | anguage by athletes. It is undisputed and
the [clourt finds as a fact that U H suspended Wal |l ace for
his conduct toward . . . [Conplainant] because of his
violation of the Handbook. The express |anguage in the
Handbook and the facts under de novo revi ew denonstrate that
it was anticipated that during a U H basketball gane,
Wal | ace woul d have contact with the public and that such
contact would be within the scope of his authority as an
agent. Thus, the [c]lourt concludes that the incident on
February 18, 1995, was within the scope of Wllace's
authority as an agent.

(Enmphasi s added.)

18 HRS § 368-16(a) provides in relevant part that “[a] conpl ai nant
and a respondent shall have a right of appeal froma final order of the
comrission, . . . [but i]f an appeal is not taken within thirty days . . . the

”

comm ssion may obtain an order of enforcement fromthe circuit court

14
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Appel l ant alleges that the court erred in its findings
and conclusions that UH “expected that . . . Wallace woul d have
contact with the public during basketball games and thus was an
agent of the University.” It contends that while Wallace was in
the public eye and nmay have certain contact with the public, he
was to focus all of his attention on the teamduring a gane.

Al so, only appropriate contact with the public was authori zed.

Wth respect to the First Amendnent issue, the court
made the followi ng findings and concl usi ons:

The [c]ourt’s conclusion that Wallace was an agent acting
within the scope of his authority neans that contrary to his
claimWall ace was not a private individual acting entirely
in a private capacity, but a public enployee or agent for

t he purposes of First Amendnent Analysis. . . . The [clourt
concludes that Wallace’s use of the word “nigger” did not
involve a matter of public concern. Therefore, the words

spoken by Wallace to . . . [Conplainant] on February 18,
1995, were not entitled to Frst Amendnent protection.
Thus, as a matter of law, the . . . HCRC s actions were not

prohibited by the First Amendnent, and Wallace is liable for
hi s conduct.

(Enmphasi s added.)

Appel I ant di sputes the above findings and concl usi ons
and argues that Wallace was acting as a private individual and

hi s speech was protected under the First Anendnent.

V.
At the circuit court level, there appears to be a
question with reference to HRS 88 368-16(a) and 91-14(g) (1993)
and the standard of review to be applied by the circuit court on

an appeal froma decision of the HCRC. See, e.q., Al oha Island

Air, Inc. v. Hoshijo, GCv. No. 00-1-3779-12 (EEH), 2001 W

15
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1912333, at *4 (Haw. Cr. C. August 9, 2001) (finding “that the
specific language of H R S. 8 368-16(a) requiring de novo review

woul d control over the general |anguage of HR S. § 91-14(g)[,]”

but applying both standards to its decision); State v. Hoshijo,
Cv. No. 98-2810-06, Order Affirmng in Part and Reversing in
Part Final Decision of Hawai‘i G vil Rights Conm ssion at 1 (Haw.
1st Cir. . Feb. 24, 1999)! (finding “that there is an apparent
conflict between the standard in HR S. § 368-16[a] (de novo
review) for review ng final decisions of the [HCRC] and the
standard contained in HR S. § 91-14(g) for review ng agency
appeal s[,]” and applying both standards in its decision). W
address the question to clarify the proper standard of reviewto
be utilized by the circuit court.

HRS § 368-16(a) deals only with the HCRC, and provides

as foll ows:

(a) A conplainant and a respondent shall have a right
of appeal froma final order of the comm ssion, including
cease and desist orders and refusals to issue charges in the
circuit court for the circuit in which the alleged violation
occurred or where the person agai nst whomthe conplaint is
filed, resides, or has the person’s principal place of
busi ness. An appeal before the circuit court shall be
reviewed de novo. |If an appeal is not taken within thirty
days after the service of an appeal able order of the
conmmi ssi on, the conmi ssion nay obtain an order for the
enforcement of the order fromthe circuit court that has

jurisdiction of the appeal.

(Enphasis added.) Black's Law Dictionary 435 (6th ed. 1990)

defines “de novo” as follows: “Anew, afresh; a second tine.” By
way of illustration, it is “as if the reviewng court is the
19 See supra note 3.

16
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front-line judicial authority and, therefore, accord[s] no

deference to the lower courts’ determnations.” State v. Navas,

81 Hawai ‘i 113, 120, 913 P.2d 39, 46 (1996). HRS § 91-14(gq)
pertains to appeals fromadm nistrative agencies generally and
provi des as foll ows:

(g) Upon review of the record the court may affirm
t he decision of the agency or remand the case with
instructions for further proceedings; or it nmmy reverse or
nodi fy the decision and order if the substantial rights of
the petitioners nmay have been prejudi ced because the
adm ni strative findings, conclusions, decisions, or orders

are:
(1) In violation of constitutional or statutory
provi si ons; or
(2) In excess of the statutory authority or

jurisdiction of the agency; or

(3) Made upon unl awf ul procedure; or

(4) Affected by other error of law, or

(5) Clearly erroneous in view of the reliable,
probative, and substantial evidence on the whol e
record; or

(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarranted
exerci se of discretion.

(Enmphasi s added.) This court has stated with regard to revi ew of

an agency deci sion that,

[u]nder HRS § 91-14(g), conclusions of |law are reviewable
under subsections (1), (2), and (4); questions regarding
procedural defects under subsection (3); findings of fact
under subsection (5); and an agency's exercise of discretion
under subsection (6). Accordingly, a reviewing court will
reverse an agency's finding of fact if it concludes that
such agency finding is clearly erroneous in view of the
reliable, probative, and substantial evidence on the whol e
record. HRS 8 91-14(g)(5). On the other hand, the agency's
conclusions of law are freely revi ewabl e.

Hardin v. Akiba, 84 Hawai‘i 305, 310, 933 P.2d 1339, 1344 (1997)

(citations omtted). Thus, according to HRS § 368-16(a), the
circuit court is to performa de novo review of a decision of the
HCRC, however, under HRS 8§ 91-14(g), a reviewi ng court applies a

clearly erroneous standard to the findings of fact by an agency,
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and de novo review of its conclusions of |aw under the right or

wrong st andar d.
This court has stated that “[w] here there is a ‘plainly
i rreconcil able’ conflict between a general and a specific statute
concerning the sanme subject matter, the specific will be favored
[Where the statutes sinply overlap in their application,
effect will be given to both if possible, as repeal by

inmplication is disfavored.” Metcalf v. Voluntary Enpl oyees’ Ben.

Ass’n of Hawai‘i, 99 Hawai‘i 53, 59, 52 P.3d 823, 830 (2002)

(quoting Wng v. Takeuchi, 88 Hawai‘ 46, 53, 961 P.2d 611, 618,

reconsi deration denied (1998) (quoting State v. Vallesteros, 84

Hawai ‘i 295, 303, 933 P.2d 632, 640, reconsideration denied, 84

Hawai i 496, 936 P.2d 191 (1997))). Wile both HRS 8§ 368-16(a)
and 91-14(g) are directed at agency decisions, HRS § 368-16(a) is
concerned solely with the appropriate standard of review of a
HCRC decision in the circuit court. Inasmuch as HRS 8§ 368-16(a)
is the nore specific statute, the appropriate standard of review
of the HCRC s decision in the circuit court is de novo review.
This conclusion is further supported by |egislative
history. In 1991, Senate Bill 1539 was introduced to, inter

alia, “[e]limnate the provisions for de novo review of the

Comm ssion’s decisions by the circuit court.” Sen. Stand. Comm
Rep. No. 487, in 1991 Senate Journal, at 951. The reason for
proposi hg a change in the standard of review was to align the

HCRC wi th ot her agenci es for purposes of review

18
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De novo review of the Conmissions determ nations subjects
the Commi ssion to standards di sparate fromthe standards of
ot her state agenci es which are not subject to de novo
review. Your Conmittee has anended this neasure by anendi ng
Section 368-16, HRS, to elimnate de novo review and to have
appeal s be subject to Chapter 91, administrative review

Hse. Stand. Comm Rep. No. 1247, in 1991 House Journal, at 1297
(enmphasi s added). But, in opposition to the anmendnent, the
“concern expressed was that it was prenmature to elimnate the
procedural safeguard provided by de novo review of the

Comm ssion’ s decision, which permts the courts to consider both
evi dence and | egal conclusions w thout according deference to the
Conmi ssion.”?° Sen. Stand. Comm Rep. No. 487, in 1991 Senate
Journal, at 951. Apparently, as a result of such concerns, the

| egi sl ature rejected the anendnent to HRS § 368-16(a). Hence, de
novo review was not elimnated in favor of HRS § 91-14(g) review
See 1991 Haw. Sess. L. Act 252, 88 1-9, at 549-53 (approving

Senate Bill 1567 on June 12, 1991). Since the rejection of the

20 One opponent of the amendnent, Representative Tani guchi, made the
fol |l owi ng speech:

| speak out against the proposed bill as currently witten
because it is unnecessary, premature and unfair in ny
estimation. It will elimnate the only protection enpl oyees

and enpl oyers have to have a court of |law review the factual
determ nations of the Cvil Rights Conm ssion de novo.

Currently and as originally enacted, Chapter 368 requires de
novo review. Both the Hawaii Wnen's Political Caucus and
the Chanber of Conmerce testified that elinminating the de
novo review is a bad idea. The Commi ssion seeks to insulate
itself froma court review by replacing de novo review wth
Chapter 91 review. Chapter 91 review alone | feel is not
good enough. The Civil Rights Conmi ssion is the only State
Conmi ssion with drastic power to award conpensatory and
punitive damages, yet relies exclusively, according to this
bill, on a streanlined hearing process.

Comrent by Representative Taniguchi in 1991 House Journal, at 516.
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anmendnent in 1991, the |egislature has not addressed this issue
agai n.

Theref ore, based upon the foregoing | egislative
history, the circuit court’s duty to apply de novo review to HCRC

deci sions pursuant to HRS 8§ 368-16(a) remains intact.

VI .

In line with HRS § 368-16(a), HRS § 368-16(d), which
al so specifically relates to the HCRC, provides that “[t]he fina
j udgnent or decree of the circuit court shall be subject to
review by appeal in the same nanner and form as ot her appeal s
fromthat court.” Generally, on appeal to this court, “[t]he
wei ght and credibility of evidence is for the circuit court to
determne and its findings of fact wll not be set aside unless

they are clearly erroneous.” Beneficial Hawai‘i, Inc. v. Casey,

98 Hawai ‘i 159, 167, 45 P.3d 359, 367 (citing Welton v.
Gal | agher, 65 Haw. 528, 530, 654 P.2d 1349, 1351 (1992); Mdl okoa
Village Dev. Co., Ltd. v. Kauai Elec. Co., 60 Haw. 582, 592, 593

P.2d 375, 382 (1979)), reconsideration denied (2002). Also, this

court reviews the circuit court’s conclusions of |aw de novo

under the right or wong standard. Gonsalves v. Ni ssan Mtor

Corp. in Hawai‘i, Ltd., 100 Hawai‘i 149, 159, 58 P.3d 1196, 1206

(citing Child Support Enforcenent Agency v. Roe, 96 Hawai‘i 1,

11, 25 P.3d 60, 70 (2001)), anended (Dec. 18, 2002),

reconsi deration denied, 101 Hawaii 1, 61 P.3d 512 (2002).
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Hence, this court’s standard of review of an appeal
fromthe circuit court regarding an appeal fromthe HCRC is that
we review the findings of fact of the circuit court under a
clearly erroneous standard, and its conclusions of |aw de novo

under the right or wong standard.

VI,
This court has said that “[t]he public policy of the
State of Hawaii disfavoring racial discrimnation is enbodied in

our statutes and our Constitution.”? Hyatt Corp. v. Honol ulu

Li guor Commi n, 69 Haw. 238, 244, 738 P.2d 1205, 1208 (1987)

(citations and footnote omtted). “The strength of this
expressed public policy against racial discrimnation is beyond
question.” 1d. at 244, 738 P.2d at 1208-09. HRS chapter 489
reinforces this public policy.? |In that connection, HRS § 489-3
provides that “[u]lnfair discrimnatory practices which deny, or

attenpt to deny, a person the full and equal enjoynent of the

2 Article I, section 5 of the Hawai‘ State Constitution provides as
follows: “No person shall be deprived of life, liberty or property w thout
due process of law, nor denied the equal protection of the I aws, nor be denied
the enjoyment of the person’s civil rights or be discrimnated against in the

exercise thereof because of race, religion, sex, or ancestry.” (Enphasis
added.)
22 Wi le the parties do not question whether an enployee’'s or agent’s

use of a racial slur nay constitute unfair discrimnation under HRS chapter
489, courts of other states have found such utterances actionabl e

di scrimination under their public accommpdation law. See, e.qg., King v.
Greyhound Lines, Inc., 656 P.2d 349, 352 (Or. Ct. App. 1982) (stating that
“the chief harmresulting fromthe practice of discrimnation by
establ i shnments serving the general public is not the nonetary |oss of a
comrerci al transaction or the inconvenience of linmted access but, rather, the
greater evil of unequal treatnment, which is the injury to an individual’s
sense of self-worth and personal integrity”).
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goods, services, facilities, privileges, advantages, and
accommodati ons of a place of public acconmopdati ons on the basis
of race, sex, color, religion, ancestry, or disability are

prohi bited.”

Chapt er 489 does not expressly state who may be held
|iable for violations of HRS § 489-3. However, HRS § 489-8
states in relevant part that “[i]t shall be unlawful for a person
to discrimnate unfairly in public accomodations.” (Enphasis
added.) “Person” is defined in HRS § 489-2 (1993), which broadly
states that “[p]erson has the neaning prescribed in [HRS] section
1-19[#] and includes a |l egal representative, partnership,
receiver, trust, trustee in bankruptcy, the State, or any
governmental entity or agency.” (Enphasis added.) While HRS

8§ 489-3 does not maeke reference to “person,” we read it in par
materia with HRS § 489-8. See HRS § 1-16 (1993) (“Laws in pari
materia, or upon the sanme subject matter, shall be construed with
reference to each other. Wat is clear in one statute may be
called in aid to explain what is doubtful in another.”).

Concerning the same subject matter, HRS § 489-3, read in par

2 HRS § 1-19 (1993) provides as foll ows:

§1-19 “Person,” “others,” “any,” etc. The word
“person,” or words inporting persons, for instance,
“anot her,” “others,” “any,” “anyone,” “anybody,” and the
like, signify not only individuals, but corporations, firns,
associ ations, societies, comunities, assenblies,
i nhabitants of a district, or neighborhood, or persons known
or unknown, and the public generally, where it appears, from
the subject matter, the sense and connection in which such
words are used, that such construction is intended.

(Enphasi s added.)
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materia with HRS §8 489-8, indicates that liability under HRS
8§ 489-3 for discrimnatory practices in public accommobdati ons
woul d attach to a “person” as defined in HRS § 489-2.
Additionally, we nay look to Title Il of the Gvil
Ri ghts Act of 1964 after which HRS chapter 489 was patterned for
gui dance. See Hse. Stand. Comm Rep. No. 233-86, in 1986 House
Journal, at 1086-87 (“Testinony by the O fice of the Governor,
Affirmative Action Programstated that Hawaii should join the
other 38 states . . . in enacting |aws that would be in keeping
with Title Il of the Gvil R ghts Act.”).? Title Il of the
Cvil Rights Act of 1964, 42 U.S.C. 2000(a) (1964) et seq. [Title
1] does not refer to “person” or contain a related definition.
However, the congressional report indicates that a person who is
an “owner, operator, |essee, agent, or enployee” of a public
accomodation is subject to liability. H R Rep. No. 914, 88th
Cong., 2d Sess. (1964). Construing HRS chapter 489, which is to
“be liberally construed[,]” HRS § 489-1(b) (1993), in light of
Title Il legislative history, we conclude liability attaches to a
person that is an owner, operator, |essee, agent, or enployee of

a public accommodati on.

24 While federal |aw and “a federal court’s interpretation. . . [of
that law] is not binding onthis court’s interpretation of civil rights |aws,”
it can be a “useful analytical tool,” especially in light of the legislature’'s

reference. Furukawa V. Honolulu Zool ogical Soc’y, 85 Hawai‘i 7, 13, 936 P.2d
643, 648, reconsideration denied, 85 Hawai‘i 7, 936 P.2d 643 (1997).
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The Arena is a public accommodati on owned by UH, a
state university.? Thus, as an owner, UHis liable for the
discrimnatory acts of its agents and enpl oyees under the
doctrine of respondeat superior. Under that doctrine UHis
liable for Wllace’s actions if Wallace was an agent or an
enpl oyee of UH acting within the scope of his authority. See

Rest at ement (Second) of Agency, 8 219(1) (1958) [hereinafter

Rest at ement | .

VI,
A
“An agency relationship may be created through actual

or apparent authority.” Cho Mark Oriental Food, Ltd. v. K & K

Int’l, 73 Haw. 509, 515, 836 P.2d 1057, 1061 (1992) (citing Vells

Fargo Bus. Credit v. Ben Kozloff, Inc., 695 F. 2d 940, 944-45 (5th

Cr.), cert. denied, 464 U S. 818 (1983); Restatenent, supra, 88

7, 8, 26, 27). There have been no all egations regardi ng apparent
authority and, as such, we do not consider it. “‘Actual
authority exists only if there has been a manifestation by the
principal to the agent that the agent may act , and may be

created by express agreenent or inplied fromthe conduct of the

parties or surrounding circunstances.’” State FarmFire & Cas.

2 There is no dispute that the Arena is a public accommopdati on as

defined by HRS § 489-2. HRS § 489-2(6) states in relevant part that “[b]y way
of exanple, but not of linitation, place of public accommdation includes
facilities of the following types: . . . A. . . sports arena . . . or other
pl ace of exhibition or entertai nnent.”
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Co. v. Pacific Rent-All, Inc., 90 Hawai ‘i 315, 325, 978 P.2d 753,

763 (enphasis omtted) (enphasis added) (quoting Cho Mark, 73
Haw. at 515-16, 836 P.2d at 1061-62 (internal quotation marks,

citations, and brackets omtted)), reconsideration denied, 90

Hawai i 315, 978 P.2d 753 (1999). “Express actual authority
requires an oral or witten agreenent between the parties that
the principal has delegated authority that the agent has accepted
and that authorizes the agent to do certain acts.” Cho Mark, 73

Haw. at 515-16, 836 P.2d at 1062 (citing Hawai i an Paradi se Park

Corp. v. Friendly Broadcasting Co., 414 F.2d 750, 755 (9th Gr.

1969) (applying Hawai‘i law); @ulf Ins. Co. v. Gisham 613 P.2d

283, 286 (Ariz. 1980)). “Inplied actual authority ‘nay arise

ei ther independent of any express grant of authority . . . or it
may ari se as a necessary or reasonable inplication required to
ef fectuate sone other authority expressly conferred by the

principal.’” 1d. at 516, 836 P.2d at 1062 (quoting Wells Fargo

Bus. Credit, 695 F.2d at 944-45).

Wal | ace’s responsibilities and duties were regul ated by
t he Handbook, which expressly gave Wal |l ace authority to perform
various duties for the basketball team Thus, an agency
rel ati onshi p between UH and Wal | ace was created by virtue of the
express agreenent contained, at the least, in the Handbook. In

fact, UH does not dispute that as a student manager, “Wall ace

25



*%**FOR PUBLICATION***

acted as an agent of UH for certain specific purposes.”? These
matters are supported by the record, and, as such, we affirmthe
court’s finding that, in his capacity as student manager, \Wll ace
was an agent of UH. 27

As previously indicated, UH argues that it is not
liable for Wallace’s actions because Wal | ace was acti ng outside
the scope of his authority. UHis correct that it is not ipso
facto liable for Wall ace’s actions sinply by virtue of his agency
status, for generally, a principal can only be held vicariously
liable for the actions of an agent under the theory of respondeat

superior. See Restatenent, supra, 8§ 219(1), at 481.

26 The di ssent posits that whether “inplied authority” exists
“requires focusing on Wallace's reasonabl e understandi ng of his authority[.]”
Dissent at 2. It is undisputed that student managers were required to

interact with the public at various fund raising events and that student
managers were permtted to speak with the public at teampractices, and, as
the circuit court held, at ganes. This is a finding of fact, which as
expl ai ned above, we review under the clearly erroneous standard. It is
reasonable to infer that UH expected that Wallace would interact with the
public at games as it allowed himto interact at various other events. As
such, this finding of fact is supported by the record and we cannot find it to
be clearly erroneous. The dissent broadly states that “Wallace was not an

agent of UH at the tinme he yelled racial slurs at [Conplainant].” Dissent at
4. However, as UH conceded, “Wallace acted as an agent of UH for certain
specific purposes.” The question thus becones whether he was acting within

the scope of that authority at the time he nade the racial slurs.

2 Neither party has alleged that Wallace’'s actions constituted an
intentional tort. However, we note that an enployer may be liable “for the
intentional torts of [its] enployee[ as] the | aw now i nposes liability where
the enpl oyee’ s ‘ purpose, however misguided, is wholly or in part to further
the master’s business.’”” Burlington Indus. Inc. v. Ellerth 524 U S. 742, 756
(1998) (citing W Keeton, D. Dobbs, R Keeton, & D. Omen, Prosser & Keeton on
Law of Torts § 70, at 505 (5th ed. 1984). However, “‘it is less likely that a
willful tort will properly be held to be in the course of enploynent and that
the liability of the master for such torts will naturally be nore limted.””
Id. (citing F. Mechem Qutlines of the Law of Agency, 8§ 394, at 266 (P. Mechem
4th ed. 1952)).

26



*%**FOR PUBLICATION***

B
“A master is a species of principal and, a servant is a

species of agent.” Restatenent, supra, 8 2 cm. a., at 13. It

is well established that “[a] master is subject to liability for

the torts of his [or her] servants conmtted while acting in the

scope of their enploynent.” Restatenent, supra, 8§ 219(1), at

481. See Wng-Leong v. Hawaiian | ndep. Refinery, Inc., 76

Hawai i 433, 438, 879 P.2d 538, 543 (1994) (“Under the theory of
respondeat superior, an enployer nay be liable for the negligent
acts of its enployees [or agents] that occur within the scope of

their enploynent[]” or authority. (citing Henderson v.

Pr of essi onal Coatings Corp., 72 Haw. 387, 391-92, 819 P.2d 84, 88

(1991) (other citations omtted)); cf. Lucas v. Liggett & Myers

Tobacco Co., 50 Haw. 477, 480, 442 P.2d 460, 463, (“‘A principal

who puts a servant or other agent in a position which enables the
[servant], while apparently acting within his authority, to
commt a fraud upon third persons is subject to liability to such

third persons for fraud.’” (Quoting Restatenent, supra, 8 261 at

570.)), rehearing denied (1968). The Restatenent al so notes that

“[aln act may be within the scope of enploynent although

consciously crimmnal or tortious.” Restatenent, supra, § 231, at

512; see also Lucas, 50 Haw. at 482, 442 P.2d at 463 (quoting

Rest atenment, supra, 8 231 approvingly). “Vicarious liability

under the respondeat superior doctrine ordinarily requires sone

ki nd of enploynent relationship or other consensual arrangenent
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under which one person agrees to act under another’s control.”

Dan B. Dobbs, The Law of Torts, 8§ 335, at 910 (2000) (footnote

omtted) (enphasis added). As nentioned above, Coach was
WAl | ace’ s supervisor. The Handbook regul ated Wl |l ace’ s conduct
as a student manager. Wallace was thus subject to control by UH
But, “[w] hether [an] enployee [or agent] is acting
within the scope of his [or her] enploynent [or agency
relationship] is a question of fact to be determned in the |ight
of the evidence of each particular case[.]” Henderson, 72 Haw.

at 393, 819 P.2d at 89 (quoting Kang v. Charles Pankow Assocs., 5

Haw. App. 1, 8, 675 P.2d 803, 808 (1984) (internal quotation
mar ks and other citations omtted)). This court has cited the

Rest at enent, supra, 8 228, at 504 as defining scope of authority:

(1) Conduct of a servant is within the scope of
enpl oyment [2® or authority] if, but only if:

(a) it is of the kind that he [or she] is enployed to
perform

(b) it occurs substantially within the authorized tine
and space linmts; and

(c) it is actuated at least in part, by a purpose to
serve the master]|.]

izj tbnduct of a servant is not within the scope of
enpl oynment [or authority] if it is different in kind from
that authorized, far beyond the authorized tine or space

limts, or too little actuated by a purpose to serve the
mast er.

Wng-Leong, 76 Hawai ‘i at 438, 879 P.2d at 543 (quoting
Henderson, 72 Haw. at 391-92, 819 P.2d at 88) (citing

Rest at ement, supra, 8 228, at 504)) (brackets omtted). Applying

28 As used in the Restatenent, “[t]he word ‘enploynment’ [or enploy]
means the subject matter as to which the master and servant relationship
exi sts.” Restatenent, supra, 8 228 cnt. a., at 504. Therefore, an individua
need not be an enpl oyee for respondeat superior liability to attach. The term
“employnment” is not limted to a situation in which, for exanple, UHis
Wal | ace’ s enpl oyer and Wallace is UH s enpl oyee.
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t he above-nentioned test, Wallace’s actions fell within the scope
of his authority.?®

First, Wallace’s conduct was of the kind that he was
authorized to perform \Wallace, as a student manager, was
required to attend ganes, to “[wjork on the bench during the
[ basketbal I] game[,]” and to assist the team It was foreseeable
that Wallace woul d have sone interaction with the public at ganes
while acting in this capacity. This public interaction was
described by UH as part of Wallace’'s duties. The Handbook thus
envi si oned that student managers woul d have contact with the

spectators, and, as such, student nanagers were expressly

2 The di ssent postul ates that

[e]ven assum ng that UH contenpl ated some kind of cont act

with spectators, Wallace's conduct . . . was a considerable
departure from any usual nmethod of engaging in contact wth
spectators or quieting the cromd. . . . It is not common

nor would it be expected, that a student nmanager woul d yel
“Shut up you fucking nigger!” to a spectator of African
Anerican descent in an attenpt to control a crowd.

Di ssent at 8-9. The infirmty of this argunment seens apparent. Consider,
hypot hetically, a situation in which Wallace was participating in a golf
tournament for UH as an official greeter. Consider, further, that he says to
one player, “Nice shot” and directs a racial slur at another player. 1In that
i nstance, under the dissent’s analysis, Wallace would be an agent when he
conmpl i nented one player, but not when he used the racial slur against a
second. Wallace nust be considered an agent under both circunstances.

The Restatenent, supra, 8 230, at 511 notes, “[a]n act, although
forbidden, or done in a forbidden manner, nmay be within the scope of
enpl oynent.” Cbviously, while the incident presented in this case was
unexpected, such a scenario was anticipated by UH as evidenced by the
prohibition in its Handbook agai nst “[u] sing obscene or inappropriate |anguage

or gestures to . . . spectators[.]”
Additionally, as the Restatenent points out, “[s]ince the phrase
‘scope of enploynent,’ is used for the conduct of servants, the ultimate

question is whether or not it is just that the loss resulting fromthe
servant’s acts should be considered as one of the normal risks to be borne by
the business[.]” Restatenent, supra, § 229, cnt. a., at 507. Here, the

| egislature specifically made it unlawful to discrimnate in a public
acconmodation. It is foreseeable that such discrimnation may result fromthe
actions of the servants that work at the public accomodati on
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prohi bited from“[u]sing obscene or inappropriate |anguage or
gestures to officials, opponents, team nenbers or spectators.”
This adnonition in the Handbook supports the concl usion that
“[a]ln act, although forbidden, or done in a forbidden manner, nay

be within the scope of enploynent.” Restatenent, supra, 8§ 230,

at 511.

Second, w thout a doubt, Wallace’'s conduct occurred
Wi thin authorized tinme and space limts. Wllace was required to
attend the UH basketball ganme as part of his duties. This gane
was held at the Arena, and Wallace sat on the team bench during
the gane. Wallace was to assist the team during ganmes, and this
i ncident occurred during the gane. The incident occurred while
WAl | ace was on duty at a place he was required to be. Thus, his
conduct occurred within the authorized tinme and space limts.

Third, while the court’s decision did not specifically
address whether Wallace’s conduct was actuated by a purpose to
serve UH, the HCRC found that Wallace was at the game to assi st
the team \Wallace' s action was directed at a spectator who was
heckling the coach and team conduct which m ght reasonably be
perceived as interfering with the concentration or norale of the
coaches or players. Under the circunstances, it nay be concl uded
that Wall ace acted, at least in part, with the purpose of
benefitting UH

Based upon the foregoing, the court’s findings are

supported by the record, and the facts support the court’s

30



*%**FOR PUBLICATION***

conclusion that Wallace was an agent of UH and, at the tine, was
acting wwthin the scope of his authority. Therefore, we affirm
the court. Qur disposition nakes it unnecessary to consi der

Appel | ees contention that Wallace was an “enpl oyee.”

| X.

Appel I ant further contends that Wallace was acting as a
private person, and, as such, his words were protected by the
First Anmendnent. The court held that Wallace was not a private
i ndi vidual and that he was a public agent of UH for purposes of
the First Amendnent analysis. As previously explained, Wllace
was an agent of UH and, hence, was not acting in a private
capacity. Wallace did not buy a ticket to attend the basket bal
gane. Hi s purpose for attending the gane was to performhis
student manager duties. In any event, Willace's speech was not
protected, whether uttered as a public enployee or as a private
per son.

O course, “a public enpl oyee does not relinquish First
Amendnent rights to comrent on matters of public interest by

virtue of government enploynment.” Connick v. Mers, 461 U. S

138, 140 (1983) (citing Pickering v. Board of Educ., 391 U. S. 563

(1968)). Wiile Connick dealt with enpl oyees and not agents, we
note no relevant difference for First Amendnent anal ysis
pur poses. “Wether an [agent’s] speech addresses a natter of

public concern nust be determ ned by the content, form and
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context of a given statenent, as revealed by the whole record.”
Id. at 147-48. Here, no party disputes that Wallace directed the
racial slur at Conplainant or that the surrounding threatening
statenents were nade. “The question of whether speech touches
upon a matter of public concern is one of law, to be reviewed de

novo.” Danbrot v. Central Mchigan Univ., 55 F.3d 1177, 1186

(6th Gr. 1995) (citing Rahn v. Drake CGr., 31 F.3d 407, 411 (6th

Cr. 1994), cert. denied, 515 U S. 1142 (1995); Barnes V.

McDowel |, 848 F.2d 725, 733 (6th Cir. 1988), cert. denied, 488

U S 1077 (1989)). Appellant does not identify any matter of
public concern protected by Wall ace’s speech, and we di scern

none. See Danbrot, 55 F.3d at 1187 (holding a coach’s use of the

word “nigger” was not “relating to any matter of political,

social or other concern to the community”); Vinci v. Nebraska

Dep’'t of Correctional Servs., 571 N.W2d 53, 61 (Neb. 1997)

(hol di ng enpl oyee’ s use of “nigger c[*]nt” and “stupid nigger”
was not a matter of public concern).

Assum ng, arguendo, that WAllace was acting as a
private person, Wallace s speech woul d be characterized as
fighting words bereft of First Amendnment protection. “*‘Wether
speech is protected by the first anendnent to the United States
Constitution, as applied to the states through the due process
cl ause of the fourteenth anmendnent, is a question of law which is

freely reviewable on appeal.’”” In re John Doe, Born on January

5, 1976, 76 Hawai‘i 85, 93, 869 P.2d 1304, 1312 (1994) (quoting

32



*%**FOR PUBLICATION***

State v. Chung, 75 Haw. 398, 415, 862 P.2d 1063, 1072 (1993))

(brackets and other citations omtted). W conclude that

Wal |l ace’s statenents, i.e., “Shut up you fucking nigger!” and
“[J]ust shut up nigger, or 1'Il kick your ass!”, constituted
fighting words. In fact, as noted, the racial slur, which is the

subj ect of HRS chapter 489, was acconpani ed by threats of
violence. This court has held that fighting words are not

protected by the First Amendnent, and has stated as foll ows:

There are certain well-defined and narromy limted cl asses
of speech, the prevention and puni shrent of which have never
been thought to raise any constitutional problem These
include the I ewd and obscene, the profane, the |ibel ous, and
the insulting or ‘fighting’ words — those which by their
very utterance inflict injury or tend to incite an i med ate
breach of the peace. Such utterances are no essential part
of any exposition of ideas, and are of such slight social
value as a step to truth that any benefit that may be
derived fromthemis clearly outwei ghed by the socia
interest in order and norality.

In re John Doe, 76 Hawaii at 95, 869 P.2d at 1314 (brackets,

ellipsis points, and enphases omtted) (enphasis added) (quoting

Chaplinsky v. New Hanpshire, 315 U S. 568, 571-72 (1942)

(enphasi s added) (footnotes omtted)). Appellant contends
vi ol ence was not precipitated, but this is of no consequence, as

the proper standard is whether the words were |likely to provoke a

violent response, not whether violence occurred. Plainly, there

is no requirenent that violence nust occur, nerely that there be
a likelihood of violence. It is abundantly clear on the facts of
this case that there was a likelihood of violence. See, e.q., In

re Spivey, 480 S.E. 2d 693, 699 (N.C. 1997) (“No fact is nore

generally known than that a white man who calls a black man a
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‘nigger’ within his hearing wll hurt and anger the black man and
often provoke himto confront the white man and retaliate.”); see

al so, Taylor v. Metzger, 706 A 2d 685, 691 (N. J. 1998) (“The

experience of being called ‘nigger,’” ‘spic,” ‘Jap,’ or ‘kike 1is

like receiving a slap in the face. The injury is instantaneous.”

(Quoting Charles R Lawence |I1l, Frontiers of Legal Thought 1|1

the New First Anendnent: If He Hollers Let H m Go: Requl ati ng

Raci st Speech on Canpus, 1990 Duke L.J. 431, 452)). For the

foregoi ng reasons, we affirmthe court and hold that Wall ace’s

speech was not protected by the First Amendnent.

X.
Accordingly, the court’s February 24, 1999 order
affirmng in part and reversing in part the final decision of the

HCRC and its February 26, 1999 final judgnment are affirned.

On the briefs:

Russel |l A. Suzuki, Deputy
Attorney Ceneral, State
of Hawai ‘i, for Appellant-
Appel  ant State of Hawai ‘i
Uni versity of Hawai ‘.

John I shi hara (Hawai ‘i G vil

Ri ghts Conm ssion) for Appellees-
Appel | ees/ Cross- Appel | ant s
WIlliam D. Hoshijo and Hawai ‘i
Cvil R ghts Comm ssion.

Edward C. Kenper (Kenper &
Watts) for Am cus Curiae The
Anmerican Civil Liberties Union
of Hawai ‘i Foundati on.

34



