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WHOM ACOBA, J., JOINS

OPINION OF THE COURT BY MOON, C.J.

Defendant-appellant/appellee County of Maui (the

County) and defendant-appellee/appellant Wailea Resort Company,

Ltd. (WRC) appeal several orders of the Second Circuit Court, the

Honorable E. John McConnell presiding, and the circuit court’s

March 9, 1999 Amended Judgment entered thereon by the Honorable

Artemio C. Baxa, in favor of plaintiff-appellee Association of

Apartment Owners of Wailea Elua (the Association).  The judgment

and orders determined that:  (1) the County and WRC were the

“owner[s]” of drainage easements traversing the common property

of Wailea Elua; (2) the County, WRC, and the Association were

jointly responsible “for the current and future repair,

maintenance and/or replacement” of the drainage systems, in a

percentage allocation discussed herein; (3) the County and WRC

were liable to the Association for $1,934.49 and $16,644.53 in

damages, respectively, incurred to repair a portion of the

drainage systems; and (4) WRC was not entitled to costs pursuant
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to Hawai#i Rules of Civil Procedure (HRCP) Rule 68 (1972) for a

purported offer of judgment it made to the Association prior to

trial.

In this appeal, WRC contends that the circuit court

erred by:  (1) granting the Association’s motion for partial

summary judgment against WRC, based upon its ruling that WRC

owned implied easements in the drainage systems; (2) denying

WRC’s motion for reconsideration of the partial summary judgment

ruling; (3) granting the Association’s motion in limine to

exclude evidence on the issue of whether drainpipes, which

constitute portions of the drainage systems, were common elements

of the Wailea Elua property; (4) failing to account for drainage

attributable to properties not owned by WRC, or drainage

attributable to time periods in which WRC was not an owner of

property that contributed water to the drainage systems; and

(5) denying WRC’s motion for costs pursuant to HRCP Rule 68.  The

County contends that the circuit court erred by:  (1) ruling that

the County owned an express easement in the drainage systems;

(2) ruling, on an alternative basis, that the County owned

implied easements in the drainage system; (3) qualifying Nolan

Perreira as an expert in metallurgy; (4) ruling that corrosion in

the drainage systems was not caused by chemicals draining from a

golf course owned by WRC; (5) allocating responsibility for a

portion of the maintenance and repair of the drainage systems to 
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the County, because either (a) Wailea Elua owners should be the

sole owners of the drainage systems, or (b) the corrosion was

attributable to drainage from WRC’s golf course.  For the reasons

discussed herein, we affirm the circuit court’s judgment.

I.  BACKGROUND

A. Pre-Litigation Events

In the early 1970s, Wailea Development Company, Inc.

(WDC) owned and developed the area known as “Wailea Resort” on

the island of Maui.  On April 18, 1973, WDC conveyed to the

County fee simple title to “Lot 5” of Land Court Application

1804, the property on which Wailea Alanui Drive -- a divided,

paved, four-lane road that runs roughly parallel to the ocean in

a north-south direction through the subject area in this case --

is located today.  At the time, Lot 5 and the surrounding area

was largely undeveloped and the County quit-claimed its interest

in an existing unpaved roadway in exchange for the conveyance of

Lot 5.  In addition to Lot 5, the deed further conveyed to the

County

easements for drainage purposes over, under and across
portions of the lots adjoining Lot 5, said easements to be
determined and designated after construction of the
improvements in Lot 5 has been completed by [WDC], and 
[WDC] agree[s] to promptly file a petition to designate such
easements and to execute Grant of Easement documents in
favor of the [County] in such form as shall be mutually
agreed upon; provided that [the County] shall execute a
document canceling this grant concurrently with the
execution of Grant of Easement documents from the [WDC] to
[the County].



1  “Makai” refers to “on the seaside, toward the sea, in the direction
of the sea.”  Mary Kawena Pukui & Samuel H. Elbert, Hawaiian Dictionary 114,
225 (1986). 

2  “Mauka” refers to “[i]nland, upland, towards the mountain[.]” 
Hawaiian Dictionary at 242, 365.
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This deed was accepted the following day by the County through an

action of the County’s Council Committee of the Whole.  The same

conveyance and easements were identified in Transfer Certificate

of Title (TCT) No. 158106 issued by the Land Court on April 19,

1973, the only distinction being that the easement language in

the TCT clearly identifies the “lots adjoining” Lot 5 as property

upon which, inter alia, the present Wailea Elua condominiums are

located.  The number and location of the easements that WDC

conveyed to the County in conjunction with the road were not

identified at the time of the conveyance; instead, the easements

were to be designated after WDC had developed the road. 

WDC thereafter built the Wailea Elua condominiums,

which are located makai1 of Wailea Alanui Drive.  WDC also

subdivided and developed several properties mauka2 of Wailea

Alanui Drive that are located in the general vicinity “above”

Wailea Elua.  These include the Wailea Blue Golf Course (Golf

Course) and the Wailea Fairways Subdivision (Fairways

Subdivision).  In addition, WDC originally owned properties in

the general vicinity mauka of the road, designated as MF-8,

MF-12, and MF-13, that were undeveloped as of the commencement of

this litigation. 



3  A “swale” is “a low place in a tract of land, usually moister and
often having ranker vegetation than the adjacent higher land.”  Random House
College Dictionary 1325 (Rev. Ed. 1979). 

4  Under the horizontal property regime in place at the time Wailea
Elua’s declarations were filed and under the present condominium property
regime, ownership interest in the discrete condominium apartments, as a
general rule, belongs to the individual owner.  In addition, appurtenant to
each discrete condominium apartment is an ownership interest in the “common
property” as defined by the declarations; such common property usually
includes the grounds upon which the condominium buildings are located.  See
generally Hawai#i Revised Statutes (HRS) chapter 514; HRS chapter 514A (1993). 
In the typical scenario, when condominium properties are constructed, the
developer initially holds title to the entire grounds and the apartments and
then proceeds to convey ownership interests in individual apartments and the 

(continued...)
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During construction of the area, an eighteen inch

culvert was installed that ran under Wailea Alanui Drive from the

mauka properties (north culvert).  The culvert drains water into

a twenty-four inch drainpipe that runs underground through the

Wailea Elua property.  This twenty-four inch pipe then merges

with a fifty-four inch pipe, discussed infra, at which point the

merged pipes empty onto a grassy swale3 on the Wailea Elua

property near the beach.  Further south along Wailea Alanui

Drive, two thirty-six inch culverts (south culverts) were

installed under the road that empty into a concrete catch basin. 

From this catch basin, water flows into a fifty-four inch

drainpipe that runs underground through the Wailea Elua property,

draining generally towards the sea but also eventually turning

northerly and merging with the aforementioned twenty-four inch

pipe, which then empties onto the grassy swale. 

On June 3, 1977, WDC filed its horizontal property

regime declarations for Wailea Elua.4  The declarations stated



4(...continued)
common property appurtenant thereto as the units are sold.  Under most
circumstances, an association is formed after a specified number of units are
sold and is authorized to act on behalf of the owners to represent their
collective property interests.
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that WDC reserved the right to designate various easements “over,

under and across” the Wailea Elua property for “utilities,

sanitary and storm sewers,” and other similar purposes.  On July

1, 1977, WDC filed a petition in the land court designating the

location of three easements associated with its conveyance of

Wailea Alanui Drive to the County.  The petition included a map

showing the location of the easements and designating them as

Easements 61, 62, and 63.  The easements are located within

Wailea Elua property.  Easement 62 is located adjacent to Wailea

Alanui Drive in the area where the north culvert meets the

twenty-four inch drainpipe.  Easement 63 is located adjacent to

the road in the area where the catch basin from the two south

culverts drains into the fifty-four inch underground pipe. 

Finally, Easement 61 is located in the grassy swale area into

which the two converged drainage systems empty.  WDC’s

designation was approved by the land court on or about July 8,

1977.

Thereafter, during the late 1970s, WDC offered

apartment units at Wailea Elua for sale to individual owners. 

The original apartment deeds to Wailea Elua owners specifically

noted that individual apartments were conveyed subject to 
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Easements 61, 62, and 63, which, as noted, are appurtenant to

Wailea Alanui Drive.  In addition, the original deeds from WDC to

individual Wailea Elua apartment owners excepted and reserved

easements unto WDC and its assignees 

for electrical, gas, communications and other utility
facilities and purposes and for sewer, drainage, and water
facilities and purposes over, under, along, across and
through [Wailea Elua], together with the right in its sole
discretion to designate such easements by filing a petition
in the Land Court of the State of Hawaii without notice to
and/or joinder of the Grantee and to grant to . . . [any]
appropriate governmental agency or to any public utility or
other corporation, without notice to and/or consent of the
Grantee, easements for such purposes over, under, across,
along and though [Wailea Elua] under the usual terms and
conditions required by the grantee of such easement rights
. . . ; PROVIDED, HOWEVER, that such easement rights must be
exercised in such manner as not to unreasonably interfere
with the use of [Wailea Elua] by the Grantee, . . . and, in
connection with the installation, maintenance or repair of
any facilities pursuant to any of such easements, the
premises shall be promptly restored by and at the expense of
the person owning and exercising such easement rights to the
condition of the premises immediately prior to the exercise
thereof.

(Emphases added.)

On January 15, 1989 -- presumably long after WDC had

sold off the Wailea Elua apartments and the Association was

formed -- WRC purchased from WDC, inter alia, the Golf Course and

the other mauka properties designated MF-8, MF-12, and MF-13. 

The deed expressly conveyed all “improvements, rights, easements,

privileges and appurtenances” associated with the properties to

WRC.  We note, however, that WRC does not own the Fairways

subdivision.  Approximately six years later, on or about February

16, 1995, corrosion damage to the fifty-four inch drainpipe

running under the Wailea Elua property caused the pipe, and a 
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portion of Wailea Elua’s overlaying main roadway, to collapse. 

The Association ultimately spent $23,195.36 to repair the damage. 

According to the Association, it demanded that WRC and the County

share the costs of repairing and maintaining the pipe, but both

parties refused. 

B. Summary of Litigation

On July 24, 1995, the Association filed an amended

complaint seeking a declaratory judgment that:  (1) WRC was the 

owner of the twenty-four inch and fifty-four inch drainpipes

traversing the Wailea Elua property; (2) the drainpipes were not

common elements of the Wailea Elua condominium project; (3) WRC

should either remove the pipes or designate an easement for

themselves and the County across that portion of the Wailea Elua

property occupied by the drainpipes; and (4) WRC, as an owner of

the pipes, was responsible for the maintenance and repair of the

pipes.  The amended complaint also sought damages for repairing

the pipe and roadway. 

Thereafter, the Association filed a motion for partial

summary judgment against WRC and the County, seeking, inter alia,

a declaration that WRC and the County were “owners” of easements

in the drainpipes and were responsible for the repair and

maintenance of the pipes.  The trial court granted summary

judgment with respect to WRC, but denied summary judgment with

respect to the County and reserved for trial the follwoing 
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issues: (1) whether the County was the holder of an easement in

the pipes; and (2) the apportionment of responsibility for repair

and maintenance of the drainpipes.  WRC filed a motion for

reconsideration of the court’s partial summary judgment ruling,

which was denied.  Further details of the summary judgment

proceeding and of the remaining events summarized in the

paragraph below are described in the discussion section infra. 

WRC subsequently made an offer of judgment to the

Association, which the Association rejected.  Shortly before

trial, the trial court granted the Association’s motion in limine

to exclude evidence that the drainpipes were common elements of

Wailea Elua property.  Following a bench trial, the court ruled

that the County was the owner of express or, alternatively,

implied, easements in the location of the drainpipes.  The court

also ruled that all three parties -- the Association, WRC, and

the County -- were responsible for the repair and maintenance of

the drainpipes in relative proportion to the percentage of water

flowing through the pipes from each of their respective

properties, adopting, with some minor modifications, the runoff

figures propounded by WRC’s drainage expert.  Following trial,

WRC moved for costs pursuant to HRCP Rule 68, contending that its

offer to the Association was greater than the judgment ultimately

obtained by the Association.  The court denied WRC’s motion. 



5  The trial court initially entered judgment on December 23, 1997 and
WRC timely appealed.  However, the appeal was dismissed by this court because
the judgment did not comply with the requirements of Jenkins v. Cades Schutte
Fleming & Wright, 76 Hawai#i 115, 869 P.2d 1334 (1994).  A final judgment
which did not differ substantively or in the monetary amount specified was
subsequently entered on March 9, 1999.
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Both WRC and the County timely appealed the trial court’s March

9, 1999 judgment.5 

II.  DISCUSSION

In order to facilitate explanation of the issues in

this case, we discuss the issues as they arise in the approximate

chronological order in which their corresponding facts arose. 

A. The Association’s Motion for Partial Summary Judgment

1. Factual Background

As noted earlier, the Association filed a motion for

partial summary judgment against WRC and the County, seeking a

declaration that:  (1) WRC and the County were owners of

easements in the twenty-four inch and fifty-four inch drainpipes

traversing Wailea Elua; (2) the pipes were not common elements of

Wailea Elua; and (3) WRC and the County were liable for their pro

rata share of past and future repair and maintenance costs

associated with the pipes. 

In its motion, the Association first argued that WRC,

as the successor to the mauka property owned by WDC, owned

implied easements in the drainpipes which were appurtenant to the 



6  The parties’ memoranda referencing WRC’s golf course and other mauka
properties do not always clearly specify the particular “mauka” properties to
which they are referring, and the court’s orders and eventual findings and
conclusions do not clearly identify which properties owned by WRC have
appurtenant easements.  However, the only mauka property clearly identified in
the chain of title and warranty deed ultimately conveyed to WRC are Lots 304
and 310, as specified on Map 34 of Land Court Application No. 1804 of the
Matson Navigation Company.  According to the purchase agreement filed with the
Association’s motion for partial summary judgment, these parcels constitute
most of the Golf Course.  The precise parcel conveyed is lots 304 and 310,
identified in a deed filed February 10, 1989, Liber 22849 at pages 234-36 and
245.  This is the parcel to which WRC’s implied easement is appurtenant;
throughout the remainder of this opinion, this parcel is generally referred to
as the Golf Course.  The terms “Golf Course” and “mauka properties” should be
viewed in the context in which they are used and may, at times, be used
interchangeably.  Ultimately, however, the implied easement to which we refer
is appurtenant only to the above-mentioned Lots 304 and 310.
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Golf Course.6   Relying upon Henmi Apartments, Inc. v. Sawyer, 3

Haw. App. 555, 655 P.2d 881 (1982), the Association argued that

the intent of the parties to create an implied easement could be

discerned from “all of the facts and circumstances” surrounding

the conveyance of the Wailea Elua properties to individual

owners.  Second, the Association contended that the County owned

implied easements in the drainpipes because the deed to Wailea

Alanui Drive conveyed Easements 61, 62, and 63 to the County,

presumably arguing that the deed also implied the existence of

easements in the locations of the pipes connecting Easements 61,

62, and 63.  Third, the Association contended that, under Levy v.

Kimball, 50 Haw. 497, 443 P.2d 142 (1968), WRC and the County

were liable for the repair and maintenance of the pipes. 

In support of its motion, the Association submitted, by

affidavit, the following:  (1) the chains of title and purchase

agreement demonstrating that WDC had conveyed the Golf Course to 
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WRC; (2) an example of an original apartment deed in which WDC

conveyed condominium units to initial Wailea Elua owners, and the

horizontal property declarations, both of which showed that WDC

had conveyed the property subject to Easements 61, 62, and 63 and 

had reserved, for itself, easements for drainage “under” the

Wailea Elua property; and (3) copies of three different drainage

and erosion control reports written at various stages of the

development and construction of the Wailea Elua property, along

with accompanying correspondence between various engineers, WDC

representatives, and County officials, purporting to show,

presumably, that the drainage plan for Wailea Elua was part of a

comprehensive plan for the overall development of the area. 

Finally, the Association also submitted documentation of the

damage and repair costs related to the collapsed pipe and

roadway. 

In opposition to the Association’s motion, WRC did not

address WDC’s intent at the time it severed the Wailea Elua

portion of the properly.  Instead, WRC argued that:  (1) it was

never an owner of the Wailea Elua property and was not involved

in the designation of any easements over Wailea Elua and,

accordingly, was not the successor in interest to WDC; (2) even

if it owned implied easements beneath the Association’s property,

it was not responsible for maintaining the pipes; and (3) the

language of the apartment deeds established that the pipes were 
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common elements of Wailea Elua.  The County opposed the

Association’s motion, contending that:  (1) it had never accepted

an easement over the Wailea Elua property and could not be forced

into accepting such easements; and (2) it was not required to

obtain an easement over Wailea Elua because “[t]he drain pipes

under the surface [of Wailea Elua] are there for the benefit of

the [Association.]  Were it not for these drain pipes, the water

would merely drain down the natural gullies or gulches that

existed prior to the creation of an underground drainage system.” 

The County, however, presented no evidence supporting this

statement. 

The trial court granted the Association’s motion for

partial summary judgment with respect to WRC, ruling that WRC “is

the owner of and holds an implied easement for drainage purposes

over, under, across, along and through that portion of the Wailea

Elua condominium project which is occupied by the 24" and 54"

storm drains.”  The court’s primary reasoning appeared to be that

the Hawai#i test [to determine whether an implied easement
exists] seems to be really a more general test according
[to] the intent of the parties.  And given the fact that
[WDC] obviously planned this -- created the -- I’m not sure
how to describe it technically -- the areas where the water
collects, where they granted the express[]easement, can
there really be any genuine issue of fact but the intent of
the parties is that this system benefit the mauka property? 
I don’t see how you can say that any other conclusion could
be reached[.]

With respect to the County, the trial court denied the

Association’s motion, appearing to rule that a genuine issue of

fact remained as to whether the County accepted any easements or 
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could be required to accept any easements.  The trial court also

ruled that the pipes were not common elements of Wailea Elua. 

The partial summary judgment order was filed March 14, 1996. 

Ultimately, following trial, the court entered the

following pertinent conclusions of law (COLs):

5.  Pursuant to the [c]ourt’s Order Granting
Plaintiff’s Motion for Partial Summary Judgment With Respect
to [WRC] . . .  on March 14, 1996, WRC is an owner of an
easement through the Wailea Elua property in the location of
and through the 24" and 54" drainage systems located under
the Wailea Elua property.

6.  As owners of easements in and to the 24" and 54"
drainage systems located under the Wailea Elua property,
County and WRC are responsible for their proportionate share
of the cost of repairing and maintaining the 24" and 54"
drainage systems (which systems include the 18" and two 36"
drainpipes under Wailea Alanui).  Levy v. Kimball, 50 Haw.
497, 443 P.2d 142 (1968); Powers v. Grenier Construction
Inc., 524 A.2d 667 (Conn. App. 1987).

2. Standard of Review

This court reviews a circuit court’s award of summary

judgment de novo.  Estate of Doe v. Paul Revere Ins. Group, 86

Hawai#i 262, 269, 948 P.2d 1103, 1110 (1997).

Summary judgment is proper where the moving party
demonstrates that there are no genuine issues of material
fact and it is entitled to a judgment as a matter of law. 
In other words, summary judgment is appropriate if the
pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any,
show that there is no genuine issue of material fact and the
moving party is entitled to a judgment as a matter of law.
The evidence must be viewed in the light most favorable to
the non-moving party.  

State ex rel. Bronster v. Yoshina, 84 Hawai#i 179, 186, 932 P.2d

316, 323 (1997) (citations and internal block quotation format

omitted).
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3. Analysis

WRC presents three arguments in support of its

contention that the trial court erred in granting summary

judgment for the Association by ruling that WRC “owned” implied

easements in the drainpipes and was responsible for its pro rata

share of maintaining them.  According to WRC, the trial court

erred because:  (1) WRC does not need implied drainage easements

through Wailea Elua inasmuch as WRC is entitled to discharge

reasonable amounts of water onto Wailea Elua property; (2) the

Association presented insufficient evidence to support its

implied easement theory; and (3) even if WRC owned implied

easements, it is not legally responsible for maintaining the

easements.  Neither of the first two arguments were raised at the

summary judgment proceeding.  We being our discussion by first

reviewing the law concerning the genesis of implied easements.  

a. implied easement theory

In Neary v. Martin, 57 Haw. 577, 561 P.2d 1281 (1977),

this court explained the theory of the genesis of an implied

easement:

All implications of easements necessarily involve an
original unity of ownership of the parcels which later
become the dominant and servient parcels.  When A owns
Blackacre, it is not possible for A as the owner of the west
half of Blackacre to have a true easement with respect to
the east half of Blackacre; but it is both possible and
frequent to find A using the east half of Blackacre for the
service of the west half of Blackacre, as for example, when
the east half of Blackacre contains drains, or sewers, or
irrigation ditches, or roadways or stairways which increase
the usability of the west half of Blackacre.  It is then
possible to describe A’s utilization of one part of 



7  Although cases involving implied easements usually involve contiguous
parcels, the fact that the Golf Course and Wailea Elua were not contiguous
properties at the time WDC severed its common ownership (because the parcels
are separated by Wailea Alanui Drive) is not fatal to an implied easement
claim.  See Piazza v. Schaefer, 255 Cal. App. 2d 328, 333-34, 63 Cal. Rptr.
246, 250-51 (1967) (implied easement to water rights through pipeline existed
despite the fact that parcels were not contiguous).
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Blackacre for the service of another part thereof as a
quasi-easement, and to speak of the served part as the
quasi-dominant tenement, and of the burdened part as the
quasi-servient tenement.

Where such a quasi-easement has existed and the common
owner thereafter conveys to another the quasi-dominant
tenement, the conveyee is in a position to claim an easement
by implication with respect to the unconveyed quasi-servient
tenement.

Id. at 580, 561 P.2d at 1283 (quoting Tanaka v. Mitsunaga, 43

Haw. 119, 122-23 (1959) (in turn quoting 3 Powell on Real

Property, § 411)).  In addition to circumstances involving the

conveyance of the former quasi-dominant parcel, the owner of the

former quasi-dominant parcel, as the grantor, may also retain an

implied easement over the former quasi-servient parcel if the

former quasi-servient parcel is conveyed.  See Neary, 57 Haw. at

580-81, 561 P.2d at 1284.  In the instant case, WDC was the

common owner of the mauka properties and Wailea Elua when WDC

severed that ownership by selling individual condominium

properties to Wailea Elua owners beginning at some point in the

late 1970s.  Because the issue in this case concerns whether WDC

retained an implied easement to serve its mauka Golf Course over

the property it conveyed to Wailea Elua owners, the Golf Course

is the former quasi-dominant parcel and the Wailea Elua property

is the former quasi-servient parcel.7



8  Three factors are often used as a means of indicating intent.  It is
often said that, in order for a previously existing quasi-easement to ripen
into an implied easement, the quasi-easement must have been:  (1) apparent;
(2) permanent; and (3) either (a) “important for the enjoyment of the conveyed
quasi-dominant parcel[,]” or (b) “strictly necessary” for the enjoyment of the
dominant parcel.  See Neary, 57 Haw. at 580-81, 561 P.2d at 1283-84.  Some
courts have shown a greater reluctance to imply an easement where, as here, it
is the quasi-servient tenement, rather than the quasi-dominant tenement, that
was conveyed.  See id. at 581, 561 P.2d at 1284.  Such reluctance is due to
the fact that the grantor who conveys a quasi-servient tenement retains
control of the quasi-dominant tenement and is in a better position to have
expressly reserved the easement over the quasi-servient tenement in the first
place.  In Neary, which also involved the conveyance of the purported servient
parcel, this court declined to identify whether the purported easement was
required to be “strictly necessary,” or merely “important,” for the enjoyment
of the quasi-dominant parcel in order to establish an implied reservation of
an easement because other evidence indicated that the grantor’s intent was
clear at the time of the conveyance.  See id. at 580, 561 P.2d at 1284.  In
other words, although the three above-mentioned general “requirements” for the
creation of an implied easement will ordinarily constitute the “test” by which
courts should ascertain the presence of an implied easement, they are but one
method of ascertaining “the presumption of grant arising from the
circumstances of the case[,]” Tanaka, 43 Haw. at 123, or “the intent of the
parties as shown by all the facts and circumstances under which the conveyance
was made[,]” Henmi, 3 Haw. App. at 559, 655 P.2d at 885.

As in Neary, the trial court in this case relied upon other documentary
evidence to ascertain the parties’ intent at the time WDC severed its common
ownership of the mauka properties with Wailea Elua.  Thus, we need not
determine whether the purported easement is required to be “strictly
necessary,” or merely “important,” for the enjoyment of the quasi-dominant
mauka properties.
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The primary factor in determining whether WDC, as the

grantor, retained an implied easement over Wailea Elua in favor

of its mauka properties, is the parties’ intent at the time WDC

severed the parcels.  See Neary, 57 Haw. at 581-82, 561 P.2d at

1284; see also Tanaka, 43 Haw. at 123 (“the basis of an implied

easement is the presumption of grant arising from the

circumstances of the case”); Henmi Apartments, Inc. 3 Haw. App.

at 559, 655 P.2d at 885 (“Whether an implied easement exists

depends on the intent of the parties as shown by all the facts

and circumstances under which the conveyance was made.”).8  
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Determination of the intention of the parties is a question of

fact.  See Neary, 57 Haw. at 582, 561 P.2d at 1284; Tanaka, 43

Haw. at 123; Henmi, 3 Haw. App. at 559, 655 P.2d at 885.  

At the summary judgment stage of this case, the only

evidence introduced concerning WDC’s intent at the time it

severed the properties was evidence demonstrating that it

intended to reserve an easement for the Golf Course.  First, the

documents suggested that WRC believed that it needed to reserve

drainage easements for itself under the Wailea Elua property. 

Second, because the pipes served as receptacles for the water

draining from the mauka properties, their location and

arrangement suggests that they were intended, in part, to benefit

the mauka portions of the common property and impose a servitude

upon the Wailea Elua portion of the common property. 

WRC, on the other hand, presented no evidence regarding

WDC’s intent that contradicted the Association’s evidence.  WRC

did not argue that it was not WDC’s intent, as the original

common owner, to create an implied easement.  Instead, WRC argued

that it had never owned the Wailea Elua property and was not

involved in the designation of easements -- an irrelevant

argument given that the implied easement at issue was appurtenant

to the land.  See generally Peck v. Bailey, 8 Haw. 658, 661

(King. 1867) (“An easement appurtenant to land will pass by a

grant of the land, without mention being made of the easement or 
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the appurtenances.”).  Under these circumstances, the only

evidence available to the trial court suggested that WDC

installed the drainpipes at least in part to benefit the mauka

properties.  Given that the mauka drainage included drainage from

a golf course, it would not have been incorrect for the trial

court to believe that the golf course diverted the natural flow

of surface water on the mauka properties and that the drainage

system existed in part to collect the altered flow of runoff

water.  Indeed, this reasoning is supported by the trial court’s

statement that WDC obviously “created” the “areas where the water

collects.” 

b. “reasonable discharge” of surface water and 
sufficiency of evidence in support of an implied 
easement

Relying primarily upon Carter v. County of Hawai#i, 47

Haw. 68, 384 P.2d 308 (1963), and Rodrigues v. State, 52 Haw.

156, 472 P.2d 509 (1970), WRC contends that it does not need a

drainage easement because, as an upslope landowner, it is

entitled to discharge reasonable amounts of surface runoff water

“along the natural course and flow of the terrain” which empties

onto the Wailea Elua property.  Under the “reasonable use” rule

cited by WRC, “each possessor of land may interfere with the

natural flow of surface water for the development of his land so

long as such interference is not unreasonable under the

circumstances of the particular case.”  Rodrigues, 52 Haw. 164-
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65, 472 P.2d 516.  WRC’s second argument is dependent upon its

first argument:  because WRC is entitled to discharge reasonable

amounts of surface water downslope, the Association has not shown

that the pipes are “strictly necessary,” see supra note 8, for

the enjoyment of the golf course.  Therefore, according to WRC,

the evidence is insufficient to support an implied easement

claim.  To support these two arguments [hereinafter,

collectively, the reasonable use rule], WRC relies upon evidence

produced at trial, discussed infra, that the upslope water was

being drained through the culverts under Wailea Alanui Drive into

a natural drainage way on the Wailea Elua portion of the

property and was diverted by the drainpipes once it reached the

Wailea Elua property in order to build buildings on the natural

drainage plain of Wailea Elua.  Such evidence suggests that: (1)

the purpose of the pipes on the Wailea Elua property was solely

to benefit Wailea Elua rather than for the benefit of draining

the mauka properties; and (2) the mauka waters may have flowed

towards the direction of the natural drainage way on Wailea Elua

irrespective of any mauka development.  

As the Association points out, there are two

significant problems with WRC’s arguments.  First, WRC is raising

the “reasonable use” argument for the first time on appeal. 

Legal issues not raised in the trial court are ordinarily deemed

waived on appeal.  See Molinar v. Schweizer, 95 Hawai#i 331, 339-
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40, 22 P.3d 978, 986-87 (2001);  Kawamata Farms, Inc. v. United

Agri Products, 86 Hawai#i 214, 248-49, 948 P.2d 1055, 1089-90

(1997); Mauna Kea Power Co., Inc. v. Board of Land and Natural

Resources, 76 Hawai#i 259, 262 n.2, 874 P.2d 1084, 1087 n.2

(1994).  Second, in order to buttress its legal argument, WRC is

relying upon evidence presented after the summary judgment

proceeding.  When reviewing a summary judgment, an appellate

court’s consideration of the record is limited to those materials

that were considered by the trial court in ruling on the motion. 

Munoz v. Yuen, 66 Haw. 603, 605-06, 670 P.2d 825, 827 (1983). 

Thus, this court will not examine evidence not specifically

called to the attention of the trial court.  Id. at 606, 670 P.2d

at 827; see also Leary v. Poole, 5 Haw. App. 596, 599, 705 P.2d

62, 65 (1985).

In its reply brief, WRC relies upon Fujioka v. Kam, 55

Haw. 7, 514 P.2d 568 (1973), for its contention that, although

this court “is limited [in its consideration] to the submissions

of fact before it at the [summary judgment] motion, it is well-

established law that an appellate court may rely upon other legal

bases in its review of the summary judgment.”  (Emphases in

original.)  In other words, WRC –- for the first time in its

reply brief –- cites Fujioka for the proposition that, even if

this court did not consider subsequently-admitted facts in 
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reviewing the summary judgment ruling, this court may still

review the ruling using an alternative legal theory.   

In Fujioka, the plaintiff was injured when a portion of

the roof of a supermarket fell on her; she sued the owners of the

building, who in turn filed a third-party complaint against the

engineer and contractor who had designed and constructed the

building, respectively.  Fujioka, 55 Haw. at 8, 514 P.2d at 569. 

The trial court granted summary judgment in favor of the engineer

and contractor on the ground that HRS § 657-8 absolved them from

liability because their services were rendered more than ten

years before the incident.  Id. at 8-9, 514 P.2d at 569. 

Considering legal arguments raised by the owners for the first

time on appeal, this court agreed that HRS § 657-8 violated the

owners’ right to equal protection because it treated them

differently than the engineer and contractor by exposing the

owners, but not the contractor and engineer, to liability.  See

id. at 9-12, 514 P.2d at 569-71.  In deciding to exercise its

discretion to consider the owners’ argument despite the fact that

they had not presented it to the trial court, this court looked

to “whether the consideration of the issue requires additional

facts[;] whether the resolution of the question will affect the

integrity of the findings of fact of the trial court; and whether

the question is of great public import.”  Id. at 9, 514 P.2d at

570;  Reasoning that the question of the constitutionality of the 
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statute was a purely legal question that did not require

additional facts and was “of great public import,” this court

decided to address the owners’ argument.  Id. at 9-10, 514 P.2d

at 570; see also Bertelmann v. Taas Assocs., 69 Haw. 95, 103, 735

P.2d 930, 935 (1987) (“A judgment will not ordinarily be reversed

based on a theory an appellant failed to raise at the trial level

unless justice so requires.  Because the existence of the

Survivors’ cause of action is of public importance and does not

require additional facts, though, we will consider this issue.”).

Unlike Fujioka, full consideration of the “reasonable

use” rule raised by WRC in this appeal will require additional

facts, as illustrated by the fact that WRC itself relied on

evidence adduced at trial to present its argument on appeal. 

Moreover, unlike Fujioka, the constitutionality of a statute is

not at issue in the instant case.  Furthermore, WRC does not

explain why “justice” requires this court to address a newly-

raised issue, and the question whether WRC is the holder of an

implied easement in the Wailea Elua property is not of “great

public import.”  For the foregoing reasons, we decline to address

WRC’s argument, raised for the first time on appeal, that the

reasonable use rule implicated by Carter and Rodrigues is

applicable to this case.
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c. responsibility for maintenance of easement

WRC contends that, even if it owns implied easements to

drain surface water under Wailea Elua, the trial court erred in

ruling that WRC was partly responsible for repairing and

maintaining the easements.  According to WRC, the trial court

erroneously relied upon Henmi in its ruling. 

WRC is incorrect.  The transcript indicates that the

trial court relied on Henmi primarily for determining the

existence of the easements in the first place -- not for

determining who was responsible for maintaining them.  See supra

at 14 (“the Hawai#i test [to determine whether an implied

easement exists] seems to be really a more general test according

to the intent of the parties”); Henmi, 3 Haw. App. at 559, 655

P.2d at 885 (“Whether an implied easement exists depends on the

intent of the parties as shown by all the facts and circumstances

under which the conveyance was made.”).  

As COL No. 6 clearly indicates, the trial court’s

determination that WRC was responsible for sharing maintenance

costs of the pipes was based upon Levy v. Kimball, 50 Haw. 497,

443 P.2d 142 (1968), and Powers v. Grenier Construction Inc., 524

A.2d 667 (Conn. App. 1987).  See supra at 15.  In Levy, the

plaintiff fell while walking on the top of a seawall.  Levy, 50

Haw. at 497-98, 443 P.2d at 143.  The State of Hawai#i owned an

easement over the seawall that had been obtained for the purpose 
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of providing a path for public travel.  Id. at 498, 443 P.2d at

144.  The plaintiff sued the State, alleging that it had

negligently maintained the wall.  See id.  In determining that

the State had negligently maintained the wall, this court noted

that “[i]t is a well established rule that an owner of an

easement has the right and the duty to keep it in repair.”  Id. 

Similarly, in Powers, the owner of the dominant estate, which

possessed an express and implied drainage easement over the

servient estate, was held liable for damages caused by failing to

repair the drainage system on the servient estate.  Powers, 524

A.2d at 668-69.

Although Levy and Powers sound in tort -- a

circumstance in which one would expect most such cases to

arise, -- they are consistent with the general equitable

principle that the users of an easement have an obligation to

help maintain the easement so as not to unreasonably burden the

servient estate.  According to Restatement (Third) of Property

[hereinafter, Restatement] § 4.13(1) comment b (1998):

If the servient estate is being used by the servitude owner
in common either with holders of other similar servitudes or
with the owner of the servient estate, the owner of the
servitude does not have an affirmative duty to make repairs,
but does have a duty to contribute to the reasonable costs
of repairs or maintenance undertaken by others.

(Emphasis added.)  In this case, the easement is being utilized

by both the easement holder (WRC) and the servient (the

Association).  Accordingly, WRC has a duty to contribute the 
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reasonable costs of repair and maintenance undertaken by the

Association.  See also Nixon v. Welch, 24 N.W.2d 476, 481 (Iowa

1946) (the owner of an easement in a drainage ditch was

responsible for the cost of clearing it); Rehwalt v. American

Fall Reservoir District No. 2, 550 P.2d 137, 139 (Idaho 1976)

(the owner of an easement for an irrigation canal and maintenance

road had a duty to maintain and repair the easement so as not to

create a burden on the servient estate).  Thus, the trial court

did not err in ruling that WRC was partly responsible for paying

for the maintenance and repair of the drainpipes.

Justice Ramil’s concurring opinion contends that WRC

owns Easements 61, 62, and 63 by express grant.  We respectfully

disagree.  Initially, we note that the parties did not argue

before the trial court, nor do they argue on appeal, that

ownership of the easements was expressly conveyed to WRC. 

Nevertheless, as noted supra, Easements 61, 62, and 63 were

expressly made appurtenant to Wailea Alanui Drive.  However,

nothing in the record indicates that the easements were made an

express part of the conveyance of the Golf Course to WRC. 

Accordingly, there is neither evidence nor argument that WRC owns

the easements by virtue of an express grant.
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B. WRC’s Motion for Reconsideration

1. Factual Background

WRC filed a motion for reconsideration of the trial

court’s partial summary judgment order, contending inter alia and

for the first time that the Association had not presented

sufficient evidence to demonstrate an intent by WDC to benefit

the mauka properties and that the evidence suggested that the

pipes had been laid exclusively for the benefit of the

condominium project.  WRC did not argue that the reasonable use

rule was applicable.  The trial court denied WRC’s motion for

reconsideration. 

2. Standard of Review

The trial court’s ruling on a motion for

reconsideration is reviewed under the abuse of discretion

standard.  See First Ins. Co. of Hawai#i, Ltd. v. Lawrence, 77

Hawai#i 2, 17, 881 P.2d 489, 504 (1994).    

As this court has often stated, “the purpose of a
motion for reconsideration is to allow the parties to
present new evidence and/or arguments that could not have
been presented during the earlier adjudicated motion.” 
Reconsideration is not a device to relitigate old matters or
to raise arguments or evidence that could and should have
been brought during the earlier proceeding.  

Sousaris v. Miller, 92 Hawai#i 505, 513, 993 P.2d 539, 547 (2000)

(internal brackets and citations omitted).

3. Analysis

Although WRC lists the trial court’s denial of its

motion for reconsideration as a point of error, the Association 
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correctly calls to this court’s attention the fact that WRC

presents no argument on this point of error.  Where an appellant

raises a point of error but fails to present any accompanying

argument, the point is deemed waived.  See Weinberg v. Mauch, 78

Hawai#i 40, 49, 890 P.2d 277, 286 (1995).  Accordingly, we

decline to consider whether the trial court erred in denying

WRC’s motion for reconsideration.

C. Motion in Limine to Exclude Evidence of the Issue Whether 
Drainpipes Were Common Elements

1. Factual Background

The parties proceeded to trial to determine:  (1)

whether the County owned easements in the locations of the

drainpipes; and (2) the pro rata share of the repair and

maintenance costs of the pipes that the owners of the easements

would be required to pay.  On September 22, 1997, the Association

filed a motion in limine to exclude evidence of whether the

drainpipes in question were common elements of Wailea Elua

property.  The trial court granted the motion on October 6, 1997. 

2. Standard of Review

The standard of review applicable to the trial court’s

order granting the Association’s motion in limine is an

evidentiary decision based upon relevance and is therefore

reviewed under the right/wrong standard.  See Walsh v. Chan, 80

Hawai#i 212, 215, 908 P.2d 1198, 1201 (1995).
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3. Analysis

Again, although WRC lists the trial court’s ruling on

the motion in limine as a point of error, it does not argue this

point in its opening brief.  Accordingly, the point is waived,

and we decline to address it.  See Weinberg, 78 Hawai#i at 49,

890 P.2d at 286.

D. Trial: Presence or Absence of Easements for the County 

1. Factual Background

A bench trial was held on the remaining claims on

October 6 through 9, 1997.  The many exhibits admitted into

evidence by agreement of all the parties were substantially the

same exhibits considered by the court at the summary judgment

proceeding.  Also admitted was WDC’s “roads and drainage systems”

plan for the area, which bear a “final” date of July 3, 1973. 

This plan also contains the signatures of the County’s Director

of Public Works and Director of Planning, with the notation

“approved” appearing next to each of the signatures.  The County

officials’ signatures are dated April 6, 1973, twelve days before

WDC conveyed Wailea Alanui Drive to the County and the County’s

subsequent acceptance of the conveyance.  The plans include two

“inlets” along the curb of future Wailea Alanui Drive through

which water would drain from the road.  Testimony adduced at

trial indicated that the location of the inlets corresponds to

the subsequent location of Easements 62 and 63. 
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Among the Association’s witnesses was Brian Gray, a

civil engineer.  Gray testified that, “from an engineering

standpoint[,]” a “flowage easement” gives the upslope owner a

right to drain water onto another party’s land through the

natural drainage ways and that the upslope party has no

responsibility for what happens after the flowage leaves the

upslope property.  A “drainage easement,” on the other hand,

“normally involves either a pipe or some kind of conduit or an

open channel and an easement that is surrounding it, and usually

the person above is responsible for both maintenance and

replacement, if necessary.” 

Alan Watanabe, the land surveyor and right of way agent

for the County, testified that Easements 62 and 63 -- the

Easements adjoining the road -- resembled “apron easements” that

the County often accepts.  According to Watanabe, the County

often accepts easements that include the concrete “apron” or

basin into which culverts that pass under a road drain.  The

purpose of the concrete “apron” is to “protect the ground[,]”

presumably from erosion, where “the water exits the pipe.” 

Watanabe testified that the purpose of such easements in favor of

the County is for maintenance of the concrete apron.  Watanabe

acknowledged, however, that he was not involved with the original

work concerning the specific aprons or easements in this

particular case.  Also admitted into evidence was Watanabe’s 
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deposition testimony in which he acknowledged that he was aware

of other situations in which the County held drainage easements

where the County was responsible for repairing and maintaining

pipes that were part of the easements. 

Howard Hanzawa, a civil engineer for the County,

testified that the reason the County places concrete aprons next

to roadways is to ensure that County employees and their

equipment can obtain access to culverts and drainage ways in

order to clear them.  However, Hanzawa had been working for the

County for only four years and did not have any specific

knowledge of the original circumstances of this particular

development or the County’s practices during the mid 1970s. 

WRC called Carl Takumi, the civil engineer who designed

the drainage system at Wailea Elua.  In response to a question as

to whether the culverts under Wailea Alanui Drive took water from

the mauka properties and the road and deposited water where there

were natural gullies that flowed towards the ocean, Takumi

answered “I believe so.”  He also testified that the purpose of

the fifty-four inch pipes was to “channel[ize]” water away from

its natural flow through the Wailea Elua property to accommodate

several buildings that were built in the natural drainage plain. 

However, Takuma’s deposition testimony, which was also admitted

into evidence, indicated that, in general, one could expect more

water to run off from a concrete roadway than from unimproved 
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land.  Nonetheless, Takumi did not specifically know the

permeability of the land that became Wailea Alanui Drive before

the development of the roadway.  In addition, at the time of his

deposition and with the information available to him, Takumi was

not able to opine as to whether the presence of the road altered

the direction of the natural flow of the water.  Takumi also

interpreted portions of his earlier 1977 drainage studies.  He

testified that the south drainage system was designed with the

idea that the culverts under Wailea Alanui Drive drained forty-

six acres of mauka properties and that his calculation for

drainage needs in the event of a fifty-year storm took into

account the planned future development of those mauka properties.

The trial court ruled that the County was the holder of

express or, alternatively, implied, easements in the pipes.  The

court’s ruling included the following pertinent findings of fact

(FOFs) and COLs:

FINDINGS OF FACT 
. . . . 
10.  The April 18, 1973 Deed and TCT No. 156986

conveyed to the County express drainage easements across
lots adjoining Wailea Alanui [Drive], including the Wailea
Elua property, with the intent that the precise location of
such drainage easements would be determined at a later time.

. . . . 
14.  Easements 61, 62 and 63 are located on and

encumber the Wailea Elua property.
15.  Openings in the curbs along Wailea Alanui to

allow water to drain from Wailea Alanui are located along
Wailea Alanui in the same locations as Easements 62 and 63.

16.  Runoff water from Wailea Alanui flows through the
openings in the curbs, then through catch basins located
within Easements 62 and 63, and then flows through the 24"
and/or 54" drainpipe systems located under the Wailea Elua
property, ultimately outfalling in the area of Easement 61.
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17.  The Deed to the County dated April 18, 1973
specifically refers to the granting of easements for
“drainage purposes” and a future “Grant of Easement”
document as opposed to referring to “flowage easements” or
making no reference to drainage issues.

18.  The County is the owner of drainage easements,
elsewhere in Maui County, and where the County holds
drainage easements, the County is responsible for repairing
and maintaining the drainpipes.

19.  The language of the Deed dated April 18, 1973;
the language of the Transfer Certificate of Title 156,869;
the acceptance of the Deed by the County; the above-
described creation of Easements 61, 62 and 63, the manner in
which Wailea Alanui was constructed, and the manner in which
the drainage systems at the Wailea Elua property were
constructed manifested the intent that the location of the
express easements previously conveyed to the County were to
be the area within the Wailea Elua property where the 24"
and 54" drainpipe systems are located.

20.  Alternatively, the language of the Deed dated
April 18, 1973; the language of the Transfer Certificate of
Title 156,869; the acceptance of the Deed by the County; the
above-described creation of Easements 61, 62 and 63, the
manner in which Wailea Alanui was constructed, and the
manner in which the drainage systems at the Wailea Elua
property were constructed, manifest an intent to create
implied easements in favor of the County in the location of
and over and through the 24" and 54" drainpipes which run
through the Wailea Elua property.

. . . . 
CONCLUSIONS OF LAW

. . . . 
3.  County is the owner of express drainage easements

through the Wailea Elua property in the location of and
through the 24" and 54" drainage systems located under the
Wailea Elua property.

4.  Alternatively, County owns an implied easement
through the Wailea Elua property in the location of and
through the 24" and 54" drainage systems located under the
Wailea Elua property.

2. Standards of Review

This court reviews the trial court’s findings of fact

under the clearly erroneous standard.  Beneficial Hawaii, Inc. v.

Kida, 96 Hawai#i 289, 305, 30 P.3d 895, 911 (2001).

A finding of fact is clearly erroneous when, despite
evidence to support the finding, the appellate court is left
with the definite and firm conviction in reviewing the
entire evidence that a mistake has been committed.  A
finding of fact is also clearly erroneous when the record
lacks substantial evidence to support the finding.  We have
defined substantial evidence as credible evidence which is 
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of sufficient quality and probative value to enable a person 
of reasonable caution to support a conclusion.

Id. (internal citations, quotation marks, brackets, and block

quotation format omitted).  Conclusions of law are reviewed de

novo.  Id.

3. Analysis

On appeal, the County makes five primary arguments in

support of its contention that the trial court erred in ruling

that it owned express and implied easements in the locations of

the drainage pipes.  First, the County contends that, under the

reasonable use rule, it has an absolute right to discharge

surface water off of the road.  Second, the County contends that

it never accepted the easements.  Third, the County contends

that, pursuant to Rules of the Land Court (RLC) Rule 15(1)

(1989), the easement must be in writing and may not be implied. 

Fourth, the County contends that it cannot own an implied

easement in the location of the pipes because the Association did

not adduce evidence that a quasi-easement existed at the time WDC

severed its common ownership of the properties by conveying the

future road to the County.  Fifth, the County contends that the

trial court’s ruling will have an adverse fiscal impact on the

County.  We address each of these issues in turn.

a. reasonable use

The County asserts that, under the reasonable use rule

espoused in Carter and Rodrigues, it has an absolute right to 
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discharge surface water off of Wailea Alanui Drive.  The County

submits that the Association failed to adduce sufficient evidence

at trial to demonstrate that the diversion of surface water from

the road was unreasonable.  Therefore, the County, in essence,

contends that the trial court erred because the County does not

need a drainage easement for the road.  Relying on the facts of

Carter, the County argues that it cannot be responsible for

damages caused by the failure of the drainage system.  

In Carter, a downslope landowner sued Hawai#i County

(Defendant) after an underground drain running through her

property ruptured and caused flood damage to a home on her

property.  Carter, 47 Haw. at 69, 384 P.2d at 309.  “Entrances”

to the drain began on the upslope property owned by Defendant,

and the drain followed the line of a natural watercourse through

both properties.  See id. at 69-71, 384 P.2d at 310.  Most of the

drain had been constructed at least fifty years earlier by

unknown parties and at a time when both parcels were privately

owned.  See id. at 83, 384 P.2d at 316.  The trial court found in

favor of Defendant, and this court affirmed.

In her appeal, the plaintiff-landowner put forth two

theories that are pertinent here.  First, she contended that

Defendant had violated the common law doctrine that limited a

dominant owner from diverting surface waters into a natural

drainage way that would not otherwise drain in that direction.  
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Id. at 74, 384 P.2d at 312.  This court held that the plaintiff-

landowner had failed to adduce sufficient evidence that Defendant

had impermissibly altered the natural flow of water.  See id. at

74-76, 384 P.2d at 312-13. Consequently, Defendant was permitted

to utilize the underground drain without liability.  See id.

Subsequently, in Rodrigues, this court “clarified” the

rule discussed in Carter to articulate the reasonable use rule

noted earlier.  Discussing Carter and other cases, this court

stated:

Our decisions, then, allow possessors of land to guard
themselves against the hazards of surface water so long as
reasonable precautions are taken not to negligently injure
others.  We believe our decisions so closely approach the
reasonable use rule that it is incumbent upon us to adopt
it.  We hold that each possessor of land may interfere with
the natural flow of surface water for the development of his
land so long as such interference is not unreasonable under
the circumstances of the particular case.

Rodrigues, 52 Haw. at 164-65, 472 P.2d at 516 (footnote omitted). 

Comparing the facts of this case to those of Carter and applying

the rule announced in Rodrigues, the County contends that the

Association is a downslope owner who failed to demonstrate that

the County’s improvements to the road unreasonably altered the

drainage of surface waters.  In particular, the County relies

upon testimony that the purpose of the pipes was to channelize

water to facilitate development on Wailea Elua, suggesting that

there was no evidence that the road unreasonably altered the flow

of surface water.  Accordingly, like Defendant in Carter, the 
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County maintains that it is not liable for damages to the pipes

on Wailea Elua property.  

However, regardless of whether the improvements to the

road constitute “reasonable use” of upslope property, the

plaintiff-landowner in Carter put forth another argument which,

although not accepted by the court in Carter, is applicable here. 

The plaintiff-landowner in Carter also argued that Defendant had

“adopted the drain as a part of its public drainage system” and

thereby became responsible for its maintenance.  Carter, 47 Haw.

at 78-79, 384 P.2d at 314.  Agreeing that a municipality could

become responsible for a drainage system if it either (1) adopted

(or “accepted”) a drainage system, or (2) assumed control of a

drainage system, this court held that there was no evidence of

either.  See id. at 79-80, 384 P.2d at 314-15.  In addressing the

first circumstance, this court explained:

There is no evidence of any express dedication of an
easement for a drain through plaintiff’s property by her or
by any predecessor in title.  Nor is there any evidence
tending to show intention on the part of the board of
supervisors of the county or of any other county official
with proper authority to act, to take over the drain on her
property.    

Id. at 79-80, 384 P.2d at 314-15 (emphases added).  Thus, if the

County “accepted” or “adopted” drainage easements across Wailea

Elua, then consideration of the reasonable use rule is

unnecessary.  Accordingly, we turn to the County’s second

contention, i.e., that it never accepted such easements.
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b. acceptance of easements

The County contends that it did not accept easements

across Wailea Elua.  Specifically referring to Easements 61, 62,

and 63, the County submits that the easements cannot be forced

upon it because the language of the deed to Wailea Alanui Drive

conveying the easements was conditional and the County never

accepted the easements.  As previously stated, the language of

the deed, conveyed the future road (Lot 5) to the County together

with: 

easements for drainage purposes over, under and across
portions of the lots adjoining Lot 5, said easements to be
determined and designated after construction of the
improvements in Lot 5 has been completed by [WDC], and [WDC]
agree[s] to promptly file a petition to designate such
easements and to execute Grant of Easement documents in
favor of the [County] in such form as shall be mutually
agreed upon; provided that [the County] shall execute a
document canceling this grant concurrently with the
execution of Grant of Easement documents from [WDC] to [the
County].

(Emphases added.)  The language of the deed expressly conveyed

drainage easements to the County that were appurtenant to the

road; this deed was accepted by the County Council the following

day.  However, the location of the drainage easements was

conditioned upon further agreement between WDC and the County. 

Apparently, a “meeting of the minds” never transpired with

respect to location, notwithstanding the fact that WDC designated

Easements 61, 62, and 63.  The Association argues that, even

though the location of Easements 61, 62, and 63 was not mutually

agreed upon, “subsequent events” established the County’s 
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acquiescence as to the location of the easements.  As discussed

below, we agree that, under the particular circumstances of this

case, the County “accepted” Easements 61, 62, and 63 and that,

therefore, the trial court did not err in concluding that the

County also possessed easements in the location of the pipes

connecting Easements 61, 62, and 63.

Substantial evidence adduced at trial supports the

conclusion that the County intended to possess drainage easements

involving drainpipes through the Wailea Elua property.  Brian

Gray, a civil engineer, testified that, from an engineering

perspective, the term “drainage easement” typically involves a

pipe or conduit in which the holder is responsible for its

maintenance and repair.  Gray contrasted this with a “flowage”

easement, in which the upslope owner has no such responsibility. 

Alan Watanabe also acknowledged that he was aware of other

situations where the County was responsible for repairing and

maintaining pipes that were part of drainage easements.  This

evidence of engineering practice supports the conclusion that the

County intended to be responsible for pipe maintenance when it

accepted the “drainage” easements in the deed.  Moreover, WDC’s

1973 “roads and drainage” plan, which was reviewed and approved

by County officials before the County Council accepted the deed,

showed curb inlets where water would be draining off of the

proposed Wailea Alanui Drive; it would only be logical that such 
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inlets would lead to the locations that WDC subsequently

designated as easements.  Given that the road was part of a

larger development, the reasonable inference that can be drawn

from the evidence is that the County knew that pipes would be

used to carry water from these locations.  Although there was

contradictory testimony that the roadside easements constituted

“apron” easements, whose purpose was merely to prevent erosion or

to permit the County to obtain access to the culverts passing

under the road, an appellate court will not pass upon issues

dependant on the credibility of the witnesses and the weight of

the evidence, which are matters within the province of the trier

of fact.  In re Doe, 95 Hawai#i 183, 190, 20 P.3d 616, 623

(2001).  Consequently, the trial court did not err when it

effectively found that the County “intended” to possess drainage

easements and the pipes associated therewith.  See Findings of

Fact noted supra at 33-34.  Under the particular circumstances of

this case, it can be concluded that the County “accepted”

easements for drainage purposes across Wailea Elua. 

The County points out that Easements 61, 62, and 63 do

not contain the actual area of land where the underground

drainpipes traverse Wailea Elua.  The County is correct. 

However, it would not be possible to effectuate the intent to

utilize drainpipes to drain water away from the locations of

Easements 62 and 63 without the drainpipes themselves.  Moreover, 
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the water from these locations apparently would not drain to

Easement 61 without the presence of the pipes.  Thus, although

the only definitively located “express” easements are Easements

61, 62, and 63, the need for the existence of the pipes

connecting Easements 61, 62, and 63 is essential for the proper

functioning of those easements.  Pursuant to Restatement, supra,

§ 4.10, “the holder of an easement or profit . . . is entitled to

use the servient estate in a manner that is reasonably necessary

for the convenient enjoyment of the servitude.”  See also

Restatement, supra, § 4.10 comment c (“Under the rule stated in

this section, the servitude holder is entitled to make any use of

the servient estate that is reasonably necessary for the

convenient enjoyment of the easement.  Even when the easement is

located in a specific portion of the servient estate, the

servitude beneficiary has the right to use other parts of the

servient estate when reasonably necessary for convenient use of

the easement. . . .  Frequently, reasonably necessary uses will

also include making improvements or constructing improvements for

use of the easement.  If necessary, additional areas of the

servient estate may be used during construction.  The right to

use additional areas of the servient estate is sometimes called a

“secondary” easement.  Conceptually, a secondary easement can be

regarded either as an easement by necessity or as inherently

included within the primary-use rights granted by the 



9  RLC Rule 15(1) states:

A petition for the subdivision of land or for the
consolidation of lots of a previous subdivision or for the
designation of an easement or matters of a like nature shall
be filed in duplicate and shall be signed and sworn to by
the person in whose name the certificate of title has issued
or by his attorney or by an agent duly authorized by him. 
In the latter case, the power of attorney of the agent must
be filed with the petition.  A map shall be filed with each
petition.  Leases, mortgages and similar encumbrances need
not be noted or referred to if all lots in the subdivision
are affected.  When any of the encumbrances affects one or
more but not all of the lots created by such subdivision and
it is desired to confine such encumbrance or encumbrances to
the lot or lots affected, the petition shall clearly set
forth the lot or lots affected.
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easement.”); cf. Adair v. Kona Corp., 51 Haw. 104, 114, 452 P.2d

449, 465 (1969) (“The absence of metes and bounds description [in

an express easement] would not have posed any insurmountable

problem in case of disagreement between the mortgagor and the

mortgagee, for the law is that where an easement is not

definitely located in a grant or a reservation, and the dominant

and servient owners fail to agree, a court may locate it in the

exercise of its equity powers.”).  Based on the foregoing, the

trial court did not err in concluding that the County’s express

easements include easements in the locations of the twenty-four

inch and fifty-four inch drainpipes.

c. RLC rule 15(1)

The County also points to the fact that the land in

question is under the jurisdiction of the land court and that,

pursuant to RLC Rule 15(1),9 “[e]asements in land court must be

in writing and may not be implied.”  Because the easements in the 
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pipes are necessary parts of the express easements, which are

memorialized in writing and filed with the Land Court, the

County’s argument on this point is not directly applicable.

d. implied easement

The County also contends that the trial court erred in

ruling that it held implied easements in the location of the

pipes.  Because the easements are necessary parts of the express

easements, this court need not consider the implied easement

issue.

e. fiscal impact on the County

The County contends that the trial court’s ruling is “a

clear deviation” from the reasonable use rule and that, if the

County is held responsible in this case, it will be faced with

many similar claims.  The holding in this case is based narrowly

on the fact that the County “accepted” express easements, and the

substantial evidence supporting this holding is based on specific

testimony suggesting that the County intended to possess such

easements.  Nothing precludes a future trial court in another

case from concluding that there was no such acceptance or intent

based upon the particular evidence presented to it.  We,

therefore, affirm the trial court’s ruling, as articulated in COL

No. 3, that the County is the owner of express drainage easements

through the Wailea Elua property in the location of and through 
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the twenty-four inch and fifty-four inch drainage systems located

under the Wailea Elua property. 

E.  Trial: Qualification of Expert Testimony

1. Factual Backround

The Association contended that WRC should be

responsible for 100% of the costs of repairing and maintaining

the drainpipes.  In support of this contention, the Association

provided expert testimony opining that the deterioration in the

drainpipes was caused by corrosive inorganic salts coming from

fertilizer and brackish water used by the Golf Course owned by

WRC. 

In contrast, WRC offered the testimony of Nolan

Perreira as an expert in the field of metallurgy and corrosion

analysis.  Perreira’s qualifications included, inter alia: (1) a

Bachelor of Science degree in metallurgy from the Massachusetts

Institute of Technology; (2) a Master’s Degree in Engineering,

specializing in metallurgy and material sciences, from Brown

University; (3) a license as a “registered professional engineer

in the field of metallurgy” in California; (4) experience in the

United States Navy as a Chief Engineer on a 15,000 ton vessel,

responsible for the operation, maintenance, and repair of the

vessel’s steam and water systems, where he dealt with issues

concerning corrosion; (5) experience as a project engineer

responsible for water chemistry and hydraulics during the startup 



10  Perriera’s subsequent testimony also established that he had
conducted on-site inspections in this case, taken water samples, reviewed a
videotape of the drainage system, and had inspected and compared different
segments of drainpipes and compared them to other sections showing different
levels of corrosion. 
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construction of a nuclear power plant; (6) deputy director and

director of the Maui County Department of Water Supply, where he

dealt with issues concerning corrosion and pipe operations; and

(7) industrial engineer for Hawaiian Commercial and Sugar Co.,

where he “recommended materials for use in corrosive and erosion-

prone locations.”  During voir dire, the Association ascertained

that Perreira was presently employed as a stockbroker and had

worked on only four assignments as an independent engineering

consultant in the two-year period preceding the trial.  The

Association and the County unsuccessfully objected to qualifying

Perriera as an expert on the grounds that he did not have the

experience or qualifications to testify as to the particular

corrosion issues in this case.10  Perriera opined that there was

no evidence that corrosion in the pipes was caused by chemicals

that were specifically related to the golf course and that, in

fact, the corrosion was caused by wet debris in the drainage

pipes that created a corrosion-prone environment. 

Relying on Perriera’s testimony, the trial court

concluded:

[The Association] has failed to meet its burden of
proof to sustain its claim that the corrosion in the 24" and
54" pipe systems on the Wailea Elua property is caused by
chemicals or water from the [Golf Course].  As such, WRC
cannot be made responsible for 100% of the current cost to 



11  The Association takes no position on this argument, noting that if
Perriera’s testimony is inadmissible, then WRC should be responsible for 100%
of the pipe maintenance because the Association’s own expert testified that
chemicals from the Golf Course caused the corrosion.
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repair and/or replace the 24" and 54" drainage 
systems . . . .  Therefore, the responsibility for the 
current and future cost to repair and/or replace and 
maintain the 24" and 54" drainage systems must be ratably 
shared amongst the parties that use the drainage systems.

2. Standard of Review

Subject to the discussion herein, whether expert

testimony should be admitted at trial rests within the sound

discretion of the trial court and will not be overturned unless

there is a clear abuse of discretion.  Montalvo v. Lapez, 77

Hawai#i 282, 301, 884 P.2d 345, 364 (1994).

3. Analysis

The County contends that the trial court erred in

qualifying Perriera as an expert witness because, although he has

a bachelor’s degree in metallurgy, “his work experience did not

involve the study of corrosion analysis except in a tangential

way.”  Therefore, the County submits that the trial court’s

conclusion that inorganic salts from the golf course did not

cause the corrosion in the pipes was erroneous.  WRC answers that

the trial court did not abuse its discretion.11

Hawai#i Rules of Evidence (HRE) Rule 702 (1993) sets

forth the requirements for qualification of an expert witness. 

HRE Rule 702 states:



12  Determinations of relevancy, as usual, are reviewed de novo.  See
Vliet, 95 Hawai#i at 106-07, 19 P.3d at 54-55.
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If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness
qualified as an expert by knowledge, skill, experience,
training, or education may testify thereto in the form of an
opinion or otherwise.  In determining the issue of
assistance to the trier of fact, the court may consider the
trustworthiness and validity of the scientific technique or
mode of analysis employed by the proffered expert.

In applying this rule, the trial court must determine whether the

expert’s testimony is (1) relevant, and (2) reliable.  See State

v. Vliet, 95 Hawai#i 94, 106, 19 P.3d 42, 54 (2001).  The County

does not dispute the relevance of Perriera’s testimony, but

apparently challenges its reliability.  The trial court’s

determination as to reliability is reviewed under the abuse of

discretion standard.  Id. at 107-08, 19 P.3d at 55-56.12  

In this instance, the trial court did not articulate

its rationale for accepting Perriera’s qualifications.  However,

Perriera earned degrees in metallurgy, engineering, and had some

work experience involving corrosion issues in water pipes.  The

County’s argument rests on the fact that Perriera was employed as 

a stockbroker and had little recent experience.  “It is not

necessary, however, for the expert witness to have the highest

possible qualifications to enable him or her to testify as an

expert.”  Yap v. Controlled Parasailing of Honolulu, Inc., 76

Hawai#i 248, 254, 873 P.2d 1321, 1327 (1994); see also Larsen v.

State Sav. and Loan Assoc., 64 Haw. 302, 304, 640 P.2d 286, 288 
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(1982).  Accordingly, the trial court did not abuse its

discretion in qualifying Perriera as an expert.  Because “it is

within the province of the trier of fact to weigh the evidence

and to assess the credibility of the witnesses, and this court

will refrain from interfering in those determinations[,]” LeMay

v. Leander, 92 Hawai#i 614, 626, 994 P.2d 546, 558 (2000), it

also follows that the trial court did not err in accepting

Perriera’s conclusion that inorganic chemicals from the Golf

Course were not the cause of the corrosion in the pipes.

F. Allocation of Responsibility for Repair and Maintenance of
the Pipes

As an alternative basis for establishing responsibility

for the repair and maintenance costs of the pipes, the

Association argued that responsibility should be based on the

amount of water flowing from each of the parties’ respective

properties.  The Association and WRC each presented expert

testimony concerning the relative amounts of runoff attributable

to each property.  The County did not put forth any evidence

concerning the allocation of water runoff from the various

properties.  The court adopted the methodology of WRC’s expert

and largely accepted his figures.  COL Nos. 9 and 10 stated: 

9.  The [c]ourt recognizes that neither Mr. Nance’s
[WRC’s expert] nor Mr. Gray’s [the Association’s expert]
allocation methodology is flawless.  However, Mr. Nance’s
analysis is based on use, while Mr. Gray’s “peak flow
analysis” is based on a hypothetical 50-year rainfall event. 
While the “peak flow analysis” is relevant to pipe system
design, the issue facing the [c]ourt is allocation of
responsibility for repair/replacement and maintenance based
on use.  Thus, the [c]ourt concludes that Mr. Nance’s 
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analysis is the most reasonable allocation method proffered 
by the parties. 

10.  [The Association], County and WRC are responsible
for the current and future repair, maintenance and/or
replacement of the 24" and 54" drainage systems located
under the Wailea Elua property and the 18" and the two 36"
drainpipes located under Wailea Alanui in the following
proportions:

[twenty-four inch (north) drainpipe system
WRC  0.8667%
County 49.2406%
Association 49.8926%

fifty-four inch (south) drainpipe system
WRC 71.758%
County  8.340%
Association 20.029%]

(Emphasis in original.)  The only difference between the trial

court’s conclusion and the conclusion reached by WRC’s expert was

that the expert had assigned approximately 6.1% of the runoff in

the south drainpipe system to the Fairways Subdivision, which is

not owned by WRC.  The trial court apparently added this 6.1% to

WRC’s allocation of responsibility because the percentage it

attributed to WRC is the total of the runoff from all of WRC’s

properties and Fairways Subdivision combined, while the runoff

percentages assigned to the County and the Association do not

differ from those attributed to the road and Wailea Elua,

respectively.  

The trial court also entered the following FOFs:

21.  Unless significant rainfall occurs, runoff water
from [Fairways Subdivision] property and the Grand Champions
condominium project [a neighboring property not involved in
this case] is absorbed into the ground of the [Golf Course]. 

22.  Runoff water from the [Golf Course] property;
properties designated as MF-12, 13, and 8; and Wailea Alanui
flows into the [south drainage system] located under the
Wailea Elua property.  During periods of significant
rainfall runoff water from [Fairways Subdivision] and the
Grand Champions condominium project combines with the golf
course runoff water and flows into the [south] drainage
system.
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23.  Runoff water from the [Golf Course] and Wailea
Alanui enter the [north drainage system] which runs under
the Wailea Elua property.  During periods of significant
rainfall, runoff water from [Fairways Subdivision] combines
with the golf course runoff water and flows into the [north]
drainage system.

2. Standard of Review

The trial court’s ruling concerning apportionment of

responsibility for repair and maintenance costs involves the

exercise of its equitable powers.  Accordingly, its ruling is

reviewed under the abuse of discretion standard.  Sandstrom v.

Larsen, 59 Haw. 491, 494, 583 P.2d 971, 975 (1978). 

3. Analysis

WRC contends that the trial court erred in allocating

repair and maintenance costs that are attributable to the

Fairways Subdivision and the time period before WRC purchased the

Golf Course.  We address each contention. 

a. runoff from Fairways Subdivision

WRC argues that the trial court erred in calculating

its allocation of responsibility in the south drainpipe because

the court attributed runoff to WRC from the Fairways Subdivision,

which WRC does not own.  WRC submits that, because the trial

court apparently relied on WRC’s expert’s figures and there is no

evidence that WRC ever owned the Fairways Subdivision, the

court’s allocation of runoff from Fairways Subdivision to WRC is

clearly erroneous.  However, the trial court apparently did not

adopt all of the runoff conclusions of WRC’s expert, Mr. Nance, 
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as evinced by its findings that ordinarily, runoff water from the

Fairways Subdivision does not reach the south drainage system. 

WRC does not challenge these FOFs and, according to the court’s

conclusions, it adopted its equitable decision to allocate costs

based upon ordinary use of the system rather than use of the

system during heavy rainfall.  Thus, the court apparently

assigned the 6.1% allocation of “runoff” that was otherwise

unaccounted for in Mr. Nance’s analysis to WRC.  The question is

whether this assignment constitutes an abuse of discretion.

The trial court abuses its discretion if it bases its ruling
on an erroneous view of the law or on a clearly erroneous
assessment of the evidence.  Stated differently, an abuse of
discretion occurs where the trial court has clearly exceeded
the bounds of reason or disregarded rules or principles of
law or practice to the substantial detriment of a party
litigant.

  
Molinar, 95 Hawai#i at 335, 22 P.3d at 982 (internal block

quotation format omitted).

Although not clearly explained, the trial court’s

decision to allocate the 6.1% of runoff to WRC, where WRC was

already responsible for approximately 65% of the runoff, does not

“clearly exceed the bounds of reason” or “disregard rules or

principles of law or practice” to WRC’s substantial detriment. 

Nor does the decision appear to rest on a clearly erroneous view

of the law or evidence -- the court made unchallenged findings

that the Fairways Subdivision does not contribute to the runoff. 

The trial court is not required to assign proportionate

responsibility to each party with mathematical precision or 
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according to the exact percentages suggested by the expert

testimony.  Consequently, we hold that WRC has not met its

appellate burden of establishing that the trial court abused its

discretion in allocating responsibility for maintenance and

repair costs.

b. costs attributable to the time before WRC owned 
the Golf Course

  WRC also contends that the trial court erred by

assessing WRC for repair costs attributable to the time period

before it owned the Golf Course.  Thus, WRC appears to argue that

it is not responsible for “wear and tear” in the pipes prior to

its purchase of the Golf Course.  When WRC acquired the Golf

Course, it did so with all appurtenant easements, together with

the rights and responsibilities attendant to it.  Consequently,

the trial court did not err in assessing all of the current costs

against WRC for its role as a present “owner” of the easement.

G. WRC’s Offer of Judgment and Post-Trial Motion for Costs

1. Factual Background

On April 29, 1997, subsequent to the summary judgment

proceedings but before trial, WRC tendered an offer of judgment

to the Association in the amount of $45,000, “inclusive of all

costs incurred to date, for all damages, past, present, and

future, including all repair and maintenance costs[.]”  WRC

stated that its offer was tendered pursuant to HRCP Rule 68,

discussed infra.  WRC further indicated that
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this offer of judgment is made to resolve the lawsuit
without any admission by [WRC] that the Order Granting [The
Association’s] Motion for Partial Summary Judgment with
Respect to [WRC] . . . is correct, appropriate, or binding
upon [WRC].

The Association did not accept WRC’s offer.

As a result of the trial, WRC was ordered to pay the

Association 71.758% of the $23,195.36, or $16,664.53, in costs

that the Association had incurred for the repair of the south

drainage system.  On December 30, 1997, WRC filed a post-trial

motion for costs pursuant to HRCP Rule 68.  WRC contended that,

because the Association had rejected its April 29, 1997 HRCP Rule

68 offer of judgment for $45,000 and had only recovered

$16,664.53 as a result of the court’s judgment, the Association

was liable for WRC’s subsequent costs and attorneys’ fees

totaling $147,776.90.  The trial court denied WRC’s motion,

ruling that WRC’s earlier offer of judgment was not a valid HRCP

Rule 68 offer because it did not dispose of all of the

Association’s claims. 

2. Standard of Review

The trial court’s rulings concerning the award of

attorneys’ fees and costs are generally reviewed under the abuse

of discretion standard.  See Schefke v. Reliable Collection

Agency, Ltd., 96 Hawai#i 408, 456, 32 P.3d 52, 100 (2001);

Molinar, 95 Hawai#i at 335, 22 P.3d at 982.
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3. Analysis

WRC argues that the trial court erred in denying its

motion for costs pursuant to HRCP Rule 68, which requires that

the plaintiff pay the defendant’s costs that accrue subsequent to

a valid HRCP Rule 68 offer of judgment if the judgment finally

obtained by the plaintiff is less than the offer.  According to

WRC, it offered the Association $45,000 prior to trial and the

ultimate judgment against itself in favor of The Association was

only $16,644.53.  Therefore, WRC asserts that it is entitled to

costs and attorneys’ fees incurred subsequent to its offer of

judgment. 

HRCP Rule 68 states in pertinent part:

At any time more than 10 days before the trial begins,
a party defending against a claim may serve upon the adverse
party an offer to allow judgment to be taken against him [or
her] for the money or property or to the effect specified in
[the] offer, with costs then accrued.  If within 10 days
after the service of the offer the adverse party serves
written notice that the offer is accepted, either party may
then file the offer and notice of acceptance together with
proof of service and thereupon the clerk shall enter
judgment.  An offer not accepted shall be deemed withdrawn
and evidence thereof is not admissible except in a
proceeding to determine costs.  If the judgment finally
obtained by the offeree is not more favorable than the
offer, the offeree must pay the costs incurred after the
making of the offer.

(Emphasis added).  In Crown Properties, Inc. v. Financial Sec.

Life Ins. Co., 6 Haw. App. 105, 712 P.2d 504 (1985), the

Intermediate Court of Appeals (ICA) stated:
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To qualify as a [HRCP] Rule 68 offer, the offer must be such
that a judgment in the words of the offer will fully and
completely decide the claim or claims toward which the offer
is directed.  It also must comply with [HRCP] Rule 68's
express requirements.  Thus, it can be made only by a party
defending a claim and can relate only to a claim or claims
which the offeror is defending against.

[HRCP Rule 68] does not limit any party’s right to
tender a non-[HRCP] Rule 68 offer of partial or complete
judgment or compromise.  However, an offer that does not
satisfy the requirements of [HRCP] Rule 68 does not entitle
the offeror to the special benefits of [HRCP] Rule 68.

Id. at 113, 712 P.2d at 510 (citations omitted).  In Crown

Properties, the defendant in a dispute involving a commercial

sublease offered a sum of money to resolve the issue of past-due

rent owed, but the offer did not address the plaintiff

sublessor’s claims seeking a declaratory judgment terminating the

sublease and a writ of possession.  Id. at 107, 110, 113-14, 712

P.2d at 506, 508, 510.  The ICA held that the offer was too

“insufficient and incomplete” to qualify as a HRCP Rule 68 offer

of judgment.  Id. at 113, 712 P.2d at 510.

In this case, WRC tendered an offer of judgment to the

Association in the amount of $45,000.  WRC’s offer excluded the

Association’s claim for declaratory judgment seeking to establish

ownership of the drainpipes, reserving to WRC the right to

further challenge the trial court’s order granting the

Association’s motion for partial summary judgment on the issue of

who owned the drain pipes.  By its own terms, WRC’s offer was not

a valid HRCP Rule 68 offer because it did not fully and



13  We respectfully disagree with Justice Ramil’s contention that WRC’s
offer of judgment, releasing it from past, present, and future damages, would
have, in effect, disposed of the Association’s claim that WRC owned the
easements or all of the Association’s future causes of action related to the
issue of ownership.
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completely resolve the Association’s claims.13  Therefore, the

trial court did not err in denying WRC’s motion for costs. 

III.  CONCLUSION

Based on the foregoing analysis, we affirm the circuit

court’s March 9, 1999 amended final judgment.
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