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The def endant - appel | ant Donal d Muneo Ki da appeals from
the judgnent and decree of foreclosure of the first circuit
court, the Honorable Marie N. M|l ks presiding, filed on March 15,
1999, in favor of the plaintiff-appellee Beneficial Hawaii, Inc.
Kida argues that the circuit court erred in: (1) failing to
invalidate an all eged nortgage (the nortgage) on a property
| ocated at 2532 Booth Road, in the Cty and County of Honol ulu
(the property), and an alleged note (the note), secured by the
nort gage, inasnmuch as the note and nortgage were (a) void and
unenforceabl e pursuant to Hawai‘i Revised Statutes (HRS) 8§ 454-8

(1993),! (b) forged and/or altered, (c) executed in favor of an

! HRS 8 454-8 provides: “Penalty, contracts void. Viol ation of

this chapter shall be punishable by a fine of not more than $1, 000 or
i mpri sonment of not nore than one year, or both. Any contract entered into by

any person with any unlicensed nortgage broker or solicitor shall be void and
unenforceable.” (Enphasis added.)

HRS § 454-1 (1993) provides that a “'[m ortgage broker’ means a person
not exenpt under section 454-2 who for conpensation or gain, or in the
expectation of conpensation or gain, either directly or indirectly makes,
negoti ates, acquires, or offers to make, negotiate, or acquire a mortgage | oan
on behalf of a borrower seeking a nortgage |oan.”

During the period relevant to the present matter, HRS 8 454-2 (1993)
exempted fromthe operation of HRS ch. 454 the following entities:

(1) Banks, trust conpanies, building and | oan associ ations,
pension trusts, credit unions, insurance conpanies, financia

(continued. . .)



unregi stered partnership, The Mrtgage Warehouse, which did not
have a | egal capacity to contract, and (d) unsupported by any
consi deration from The Mrtgage Warehouse; (2) concl uding that
Kida ratified the note and nortgage, inasnmuch as (a) an illega
contract may not be ratified, (b) Kida did not know all materi al
facts and did not have an opportunity to return the benefits
recei ved on account of the note; (3) finding that Kida' s
purported agent, who drafted the note and nortgage in his nane,
acted within the scope of her alleged authority, inasnmuch as her
actions were (a) not customary in the |ending industry and (b)
il1legal; (4) finding that the note was validly (a) assigned from
The Mortgage Warehouse to Novus Financial Corporation and from
Novus Fi nanci al Corporation to Beneficial Mrtgage Corporation
and (b) transferred from Beneficial Mrtgage Corporation to
Beneficial Hawaii; (5) concluding that Beneficial Hawaii was

entitled to enforce the note, inasnuch as (a) the endorsenents

l(...continued)

services | oan conpanies, or federally licensed small business investment
conmpani es, authorized under any |law of this State or of the United States to
do business in the State

(2) A person making or acquiring a mortgage |oan with one’s
own funds for one’s own investment without intent to resell the
mort gage | oan

(3) A person licensed to practice law in the State, not
actively and principally engaged in the business of negotiating
| oans secured by real property, when the person renders services
in the course of the person’s practice as an attorney;

(4) A person licensed as a real estate broker or sal esperson
in the State, not actively engaged in the business of negotiating
| oans secured by real property, when the person renders services
in the course of the person’'s practice as a real estate broker or
sal esperson

(5) An institutional investor negotiating, entering into, or
perform ng under a | oan purchase agreement for its portfolio, for
subsequent resale to other institutional investors, or for
pl acement of the nortgages into pools or packaging theminto
mort gage- backed securities. As used in this paragraph “loan
purchase agreenment” means an agreenment or arrangement under which
a bank, savings and | oan, credit union, financial services |oan
company, or other financial institution registered to do business
in the State of Hawaii agrees to sell nmortgage |oans or obtain
funding therefor, with or without the transfer of servicing
rights, to an institutional investor
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requi site to conferring upon Beneficial Hawaii the status of a
hol der of the note within the meaning of HRS ch. 490 (Uniform
Commerci al Code) were not supplied until after the present action
had commenced and (b) there was no evidence that the note was in
t he possession of or negotiated to Novus Financial Corporation,
Beneficial Hawaii’s predecessor in the chain of ownership; and
(6) applying the doctrine of equitable subrogation to find Kida
| iable to Beneficial Hawaii upon the note and nortgage, inasmuch
as (a) Beneficial Hawaii did not plead an equitable subrogation
claim (b) Beneficial Hawaii did not exhaust its |egal renedies,
(c) Beneficial Hawaii did not advance any noney to benefit Kida,
(d) the entity that originally advanced funds to satisfy an
agreenent to sell the property, which appeared to have been
ei ther Novus Financial Corporation or Novus Credit Services, did
not pay to protect its own interest, (e) an equitable subrogation
claimis barred by the doctrine of unclean hands, (f) the funds
advanced pursuant to the note did not satisfy a prior encunbrance
on the property, and (g) the doctrine of equitable subrogation
may not be the basis of a foreclosure decree absent a prior
decree of equitable subrogation and Kida' s default under such a
decr ee.

W hold that the note and nortgage were void and
unenf orceabl e pursuant to HRS § 454-8. Accordingly, we do not
reach Kida s points of error regarding the formation of the |oan
contract, his purported ratification of the |oan, and Benefici al
Hawaii’s right to enforce the note and nortgage. W further hold
that the circuit court erred in applying the doctrine of
equi tabl e subrogation to the present matter. |nasnuch as
Beneficial Hawaii failed to adduce evidence sufficient to prove

that it was entitled to any equitable relief, we reverse the
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circuit court’s judgnent and decree of foreclosure in favor of

Beneficial Hawaii, filed on March 15, 1999.

. BACKGROUND

A. Procedural History

In a conplaint filed on Decenber 2, 1996, Benefi cial
Hawai i alleged (1) that Kida was the owner of the property, (2)
that, on July 11, 1994, Kida had nortgaged the property to The
Mort gage Warehouse to secure repaynent of a $300, 000. 00 | oan
pursuant to a note signed by Kida, (3) that, through several
nmesne assignnments, Beneficial Hawaii had beconme the owner of the
note and nortgage, and (4) that Kida had defaulted on the | oan
and owed $294, 296. 10 of principal, plus accrued interest and | ate
charges. Beneficial Hawaii prayed for a foreclosure sale of the
property, the proceeds thereof to be used to satisfy Kida' s
al | eged obligations under the note.

In his answer, filed on January 16, 1997, Kida admtted
his ownership of the property as of Cctober 9, 1996 but denied
signing either the note or the nortgage and, therefore, any
liability for paynent of the suns all egedly due under the note.

At the sane tine, Kida filed a counterclai magai nst Benefi ci al
Hawaii and a third-party conpl aint agai nst defendants M chel e
Kobayashi, R&M Associates, Inc., Financial M D. Associates, Inc.
M | burn Iwai, Pacific Mrtgage Funding Goup Ltd., Elaine Naito,
and UK Hol ding Corporation. Kida alleged in the counterclaim
inter alia, that Kobayashi had forged his signature on the |oan
docunents, wongfully obtained and/or diverted the | oan proceeds,
and conceal ed the existence of the |oan by maki ng sone of the
paynments required under the note and retaining all correspondence

concerning the nortgage. 1In his third-party conplaint, Kida
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alleged, inter alia, (1) that Kobayashi’s license as a nortgage

broker was term nated on February 12, 1992, (2) that, pursuant to
a consent judgnent, filed in the first circuit court on July 18,
1994 and reiterated in a consent judgnment filed in the first
circuit court on Novenber 24, 1995, Kobayashi and her agents,

of ficers, servants, and enpl oyees were enjoined from providi ng
any services for which a nortgage broker’s |icense was required,
(3) that Kobayashi was an officer, director, enployee, and/or
agent of Financial MD. Associates, which was doi ng busi ness as
The Mrtgage Warehouse and was not |icensed to act as a nortgage
broker, and (4) that, on July 11, 1994, Kobayashi made,

negoti ated, or acquired the nortgage on Kida's behalf. Kida

sought relief, inter alia, for fraud and m srepresentati on,

breach of fiduciary duty, unfair and deceptive trade practices,
vi ol ations of HRS ch. 454 (“Mortgage Brokers and Solicitors”),
see supra note 1, negligence, and conspiracy.?

On February 25, 1997, Beneficial Hawaii answered Kida' s
count ercl ai mand cross-cl ai nred agai nst Kobayashi, R&M Associ at es,
Financial M D. Associates, Iwai, Pacific Mrtgage Fundi ng G oup,
Nai to, and UK Hol ding for indemification. On March 3, 1997,

Iwai and Pacific Mdrtgage Funding Goup filed an answer and a

cross-cl ai magai nst Kobayashi, R&M Associ ates, Financial MD.

2 In his third-party conplaint, Kida also alleged that, on December
17, 1995, Kobayashi drafted, negotiated, or acquired a nortgage |loan from
Countrywi de Financing Conpany in the ampunt of $212,000.00 that was secured by
Kida's hone, |ocated at 2526 Booth Road, which is a property adjacent to the
property at issue in the present appeal. Kida further alleged that he was not
aware of and did not authorize the transaction, that his signatures on the
| oan documents were forged, and that the proceeds fromthe transaction were
wrongfully obtained and/or diverted by Kobayashi. On June 8, 1998, the
circuit court entered an order severing all claims with regard to the property
|l ocated at 2526 Booth Road from the present matter and consolidating themwith

anot her action pending before the circuit court. Kida's statement of related
cases indicates that that case, as well as several other cases currently
pendi ng before the first circuit court, implicate the financing scheme at

issue in the present appeal
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Associ ates, Naito, and UK Holding for indemification and/or
contribution. On May 29, 1998, the parties filed a stipulation
to dismss Kida’s third-party conplaint and other parties’ cross-
clainms against UK Holding. On July 29, 1998, Kida filed a notion
to dism ss his clains against Iwai and Pacific Mrtgage Funding
G oup pursuant to a settlenment reached anong the parties; the
circuit court granted the notion by order entered on Novenber 23,
1998.

A bench trial in the present matter commenced on August
25, 1998. On Septenber 3, 1998, follow ng the evidentiary
portion of the trial, the parties placed stipulations on the
record regarding dismssal of (1) Kida s counterclai magainst
Beneficial Hawaii, (2) Beneficial Hawaii’s cross-clai magainst
Kobayashi and her entities, R&M Associ ates and Fi nancial M D.
Associ ates, (3) Beneficial Hawaii’s cross-clai magainst Iwai and
Naito, and (4) Iwai and Pacific Mrtgage Funding G oup’ s cross-
cl ai m agai nst Kobayashi, R&M Associ ates, and Fi nancial M D.
Associ ates. The follow ng stipulations to dismss were
ultimately filed on the dates listed: (1) Novenber 12, 1998 —-
stipulation to dismss Kida’s third party conplaint and Iwai and
Paci fic Mdrtgage Funding G oup’s cross-cl ai magai nst Kobayashi
R&M Associ ates, and Financial M D. Associates; (2) Novenber 18,
1998 -- stipulation to dismss Kida's counterclai magai nst
Beneficial Hawaii; (3) Decenber 3, 1998 -- stipulation to dismss
Beneficial Hawaii’s cross-clai magai nst Kobayashi, R&M
Associ ates, and Financial MD. Associates; and (4) Decenber 21,
1998 -- stipulation to dismss Kida's third-party conpl aint and
Iwai and Pacific Mrtgage Funding Group’s cross-clai magainst
Naito. Follow ng these stipulations, the only claimeffectively
remaining in the present matter was Beneficial Hawaii’s original



cl ai m agai nst Kida.?

B. Trial Testinony
1. Beneficial Hawaii's case
a. M chel e Kobayash

At trial, Mchel e Kobayashi testified that she had had
a “personal intimate rel ationship” wth Kida between 1989 and
1995 and that she had intermttently cohabited with Kida at 2526
Boot h Road between 1989 and 1991. She testified that she had
purchased the property at issue in the present matter jointly
with Kida by way of an agreenent of sale (the agreenent) between
her conpany, R&M Associ ates, and Kida, as purchasers, and Thel ma
Choy, as the seller, for the price of $400, 000.00. Kida advanced
$150, 000. 00 as a cash down paynent upon the signing of the
agreenent. According to Kobayshi’s testinony, Kida had suggested
that they purchase the property.

Kobayashi further testified that she and Ki da had
di scussed the manner of paying off the agreenent of sale and that
Kida had directed her “to take care of it.” Kobayashi asserted
that she had infornmed Kida that The Mortgage Warehouse woul d pay
of f the agreenment of sale through a | oan arranged by her in
Kida's nane. According to Kobayashi, Kida did not object.
Kobayashi testified that Kida provided her with various docunents
she needed for the |oan application, including bank statenents of
Ki da’'s busi ness, K Kida Fishing Supplies, Kida s personal bank
statenents, docunents pertaining to Kida’s two prior divorces,
copies of Kida's tax returns for 1991 and 1992, Kida s driver’s

license, and the general excise tax license for Kida s business,

8 No stipulation has been filed regarding the dism ssal of
Beneficial Hawaii’'s cross-clains against lwai, Pacific Mortgage Funding Group,
and Naito. However, inasnmuch as these cross-clains were for contribution
and/ or indemification, they are moot in view of Kida's dism ssal of his
count ercl ai m agai nst Beneficial Hawaii .
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all of which were introduced into evidence as exhibits.

Regardi ng the | oan docunents, Kobayashi testified that,
in approximately May 1994, Kida had signed, in her presence, a
prom ssory note for $300,000.00 in favor of The Mortgage
War ehouse, as well as a nortgage on the property securing the
note. Kobayashi stated that these docunments “had becone stale,”
i nasmuch the | oan had not been funded within thirty days of the
first nortgage paynent date specified in the docunents;
t herefore, new docunents were required in order to conply with
“the guidelines of the lender”. However, Kobayashi was uncertain
as to what “the lender’s” precise requirenents had been.
Kobayashi testified that The Mrtgage Warehouse was a partnership
bet ween her and Jerry MGarvey, which was involved in financing
nortgage | oans. On cross-exan nation, Kobayashi testified that
she had personally delivered the paperwork to the Departnent of
Comrerce and Consuner Affairs in order to register The Mrtgage
WAr ehouse as a Hawai ‘i general partnership but had not obtained a
certificate of registration. She also testified that The
Mort gage War ehouse had an office in California but not in
Hawai ‘i. On recross exani nati on, Kobayashi testified that The
Mort gage War ehouse was a trade nane of Financial M D. Associ ates.

On approximately July 25, 1994, w thout Kida's
know edge, Kobayashi assenbled a new set of |oan docunents by
replacing the first page of the note and signing Kida s nanme on
t he nortgage and ot her documents sent to her from California.
Kobayashi nmai ntai ned that she was authorized by Kida to sign the
docunents pursuant to a power of attorney that Kida had executed,
however, she was unable to produce the power of attorney, and it
had not been recorded. The original |oan docunents that Kida had

si gned had been di scarded.
48



Kobayashi testified that, prior to July 29, 1994, the
agreenent of sale had been paid off with the proceeds of the
| oan. The closing statenment for the transaction, dated July 29,
1994, identified Kida as the borrower and his address as that of
Kobayashi’s conpany, Financial M D. Associates. The |ender was
identified as The Mrtgage Warehouse and the payoff anmount as
$269, 400. 00. Kobayashi testified that she had been the | oan
broker involved in the transaction, but, upon further
questioning, she stated that Financial M D. Associates had
actual ly been the broker, as identified in the closing statenent.
The nortgage agreement, dated July 25, 1994, identified Kida as
t he nortgagor and his address as that of the property. The
Mort gage Warehouse was identified in the nortgage statenent as
t he nortgagee, the address of Financial M D. Associates being the
nort gagee’ s address, although a California address was desi gnated
as the mailing address. Through Kobayashi, Beneficial Hawaii
i ntroduced an assi gnnent agreenent, dated May 25, 1994, and
recorded on July 29, 1994, by which R&M Associ ates purported to
assign its interest in the property to Kida, into evidence.

Kobayashi testified, in spite of the assignnment
agreenent, that she had retained an interest in the property due
to her relationship with Kida. Kobayashi further testified on
direct exam nation that Kida had infornmed her of tel ephone calls
froma commercial entity, styled “Novus,” regarding collection of
the | oan at sone tinme between 1994 and 1996. Kida had not,
however, indicated that he believed that she, Kobayashi, was the
borrower on the | oan, nor had he accused her of forgery until the
time of the present |awsuit.

On cross-exam nation, Kobayashi testified that, in

1991, Kida and she intended to nerge the property with that of
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Kida' s residence and devel op the conbi ned property in
anticipation of their retirement. She testified that she and

Ki da had cohabited until 1993. Kobayashi testified that Kida had
negoti ated the agreenent of sale with Thel na Choy w t hout her
participation and that she had not realized that she was a

per sonal guarantor of the agreenent. She further testified that,
after Choy had vacated the property, her conpany -- R&M

Associ ates -- had made paynents to Choy under the agreenent.
Kobayashi admtted that her nortgage broker’s |icense had expired
in 1992, but asserted that, at that point, she had forned
Financial M D. Associates, which was a |icensed nortgage broker
in 1994. She asserted that any broker’s fees received by her or
“R M Financial,” which was her trade name, fromthe closing of
Kida's | oan “woul d have been payable to Financial MD

Associ ates,” but was uncertain whether a check payable to R M

Fi nanci al had been issued by the escrow conpany as part of the
closing of the loan. Neither R M Financial nor The Mortgage

War ehouse was a |icensed nortgage broker in Hawai .

Kobayashi further testified on cross-exam nation that
she had not informed anyone about the power of attorney,
purportedly signed by Kida in 1992, or about the fact that she
had witten Kida' s nane on the | oan application and cl osing
docunents. The power of attorney was purportedly notarized at
Kobayashi’s behest. Both Kobayashi and her nother, El aine Naito,
were notaries. Although Kobayashi clainmed to have regarded
hersel f as Kida's nortgage broker in connection with the | oan
transaction, she had not inforned Kida of that fact or disclosed
to himthat either she or Financial M D. Associates would receive
a fee or comm ssion when the |oan closed. Wthout Kida s

know edge, Kobayashi had opened an escrow account to handl e the
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| oan.

Adm tting that she signed the nortgage agreenent in Kida s
name, Kobayashi testified that the signature had been notarized
by “her notary.” In this connection, Kobayashi testified that it
was her nother’s practice to notarize Kida' s signature even if he
had not signed the docunent in question in her presence.

Kobayashi expl ai ned that the July 1994 transfer of R&M
Associates’ interest in the property to Kida had been effected
because the | oan had been approved as an “owner occupant
residential loan,” which was subject to a |lower interest rate
than was an investnent | oan. R&M Associ ates, as a corporation,
did not qualify for such a | oan. Kida had personally signed the
assi gnnent agreenent.

On redirect exam nation, Beneficial Hawaii attenpted to
establish the precise identity of the nortgage broker for Kida's
| oan. Kobayashi stated that The Mortgage Warehouse was the
| ender and broker. She expl ained that The Mrtgage Warehouse was
licensed as a “whol esal e broker” in California and had acted as
such in the present transaction, which was actually funded by
Novus Fi nanci al .

b. Mar gar et Meyer

Mar garet Meyer, who, as an officer of the escrow
conpany -- TI of Hawaii -- in 1994, handl ed the escrow i nvol ved
in the closing of the agreenent of sal e between Kida and Choy.
Meyer testified that Kobayashi opened the escrow on behal f of The
Mort gage Warehouse. According to the escrow records, the
proceeds of the |oan from The Mortgage Warehouse to Kida —
principal in the anobunt of $269, 400.00 and interest in the anount
of $3,906.30 -- were disbursed to Choy, and the bal ance was

utilized to pay various closing costs. Four docunents were
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recorded sinultaneously as a result of the closing of the |oan:
(1) the assignnent agreenment between R&M Associ ates and Kida; (2)
the nortgage; (3) the deed in satisfaction of the agreenent of
sale; and (4) the assignnent of the nortgage from The Mrtgage
War ehouse to Novus Financial. Based on the procedures utilized
in the closing of the | oan, Meyer characterized The Mrtgage

War ehouse as both the | ender and the broker, but also stated that

“[t]echnically, Financial NMD [Associates] was the nortgage

br oker.”
C. Novus Fi nanci al
Through an officer of Novus Financial, Barbara
Scherschligt, Beneficial Hawaii introduced Novus Financial’s

records of its efforts to collect on the |oan into evidence. The
records reflect that an application for Kida's | oan was pendi ng
in July 1994, at which tinme Novus Financial required new | oan
docunents because the originals had “expired” before the | oan
coul d be funded.

On July 29, 1994, Novus Financial sent a “wel cone”
letter to Kida at 2526 Booth Road, advising himthat his
“War ehouse Mortgage | oan” had been “transferred” to Novus
Financial. Novus Financial placed its first collection call to
Ki da on Septenber 16, 1994. According to Novus Financial’s
records, Kida told a loan collection officer that “his
bookkeeper” was paying the | oan and provided the collection
officer with the tel ephone nunber of Kobayashi’s office. The
collection officer was unable to reach Kobayashi, and Kida
prom sed to check with her to make sure that a paynment was
recei ved by Septenber 19, 1994. Novus Financial called Kida
agai n on Septenber 20, 1994. Kida advised Novus Financial to

cont act Kobayashi; Kobayashi, in turn, prom sed to forward two
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paynments via an overnight carrier.

A total of approximately forty-four collection calls
from Novus Financial to Kida ensued between Septenber 1994 and
January 1996. Scherschligt quoted sone of the collection
officers comments, all of which reflected that Kida was
referring the collection efforts to Kobayashi, variously

denom nated as his “bookkeeper,” “accountant,” “CPA, " “property

manager,” or “broker.” Although Kida was insisting that paynents
ei ther had been nade or would be nmade imm nently, the paynents
were not made as prom sed. The collection officers infornmed Kida
that the | oan was his obligation, not Kobayashi’s, that he was
responsi ble for paying it, and that the delinquencies woul d
affect his credit. According to Novus Financial’s records, Kida
acknow edged the collection officers’ assertions but continued to
rely on Kobayashi to make the paynents.

The coll ection officers described Kida as
uncooperative, nonchal ant, and unconcerned. Although they
advi sed Kida that it was not their responsibility to cal
Kobayashi, they did attenpt to contact her when Kida asked them
to do so. They were usually unable to reach her, but on the two
or three occasions when they did succeed in speaking with her,
the collection officers’ coments indicated that Kobayashi had
been terse with them had insisted that the paynents had been
made, and had hung up the tel ephone.

I n Decenber 1995, Kida advised the collection officers
that he was refinancing the | oan through Kobayashi and that the
| oan woul d soon be paid off. Nevertheless, neither Kida nor
Kobayashi requested Novus Financial to quantify the payoff

figure.
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In January 1996, two paynents were nade on the | oan,
and the account becane current. On March 31, 1996, Novus
Financial sold the loan to Beneficial Mrtgage. The |loan file,
i ncluding the note and an assi gnnment of the nortgage, was
transferred to Beneficial Mrtgage on April 30, 1996.

d. Bar bar a Renqui nha

Bar bara Renqui nha, one of Beneficial Hawaii’s nanagers,
testified that Beneficial Hawaii owned the note and nortgage at
issue in the present matter. The note and nortgage were dated
July 11, 1994 and reflected that the original |ender had been The
Mort gage War ehouse, that the nortgage had been recorded on July
29, 1994, and that the note had been assigned from The Mortgage
War ehouse to Novus Financial, which assigned it to Beneficial
Mort gage, which assigned it to Beneficial Hawaii. The |oan
docunents were transferred from Beneficial Mrtgage to Beneficial
Hawai i in August 1996, and the assignnent was recorded on Cctober
8, 1996.

Renqui nha testified that, beginning on May 24, 1996,

Beneficial Mrtgage had sent Kida several collection letters,
i ncludi ng, on June 4, 1996, a notice of intent to foreclose. 1In
a letter dated July 16, 1996, Beneficial Mrtgage infornmed Kida
t hat Beneficial Hawaii would be servicing his | oan comenci ng on
August 15, 1996.

Renqui nha was fam liar wth Kobayashi as a Benefici al
Hawai i broker since the tine that Renquinha had transferred to
Hawai i in 1994 from another of Beneficial’'s offices. At
Beneficial’'s request, she had contacted Kobayashi regarding the
| oan several times before Beneficial's collection efforts were
transferred to Hawai‘i. Thus, on July 26, 1996, Renqui nha had

t el ephoned Kobayashi to request that she appear at Benefi ci al
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Hawaii’s office in order to execute a check in the anmount of
$2,300. 00 that had been received unsigned from Kobayashi. On
August 8, 1996, Kobayashi contacted Beneficial Mrtgage and
stated that she would be in touch with Renqui nha. Benefici al
Mor t gage sought Renqui nha’ s assi stance, and Renqui nha tel ephoned
Kobayashi to request paynent.

Renqui nha had her first contact with Kida on August 15,
1996, when he tel ephoned to ask for copies of two nortgage
docunents, one of which was the nortgage at issue in the present
matter.

On August 21, 1996, Kobayashi tel ephoned Renqui nha, who
expl ai ned to Kobayashi that she needed $5,606.00 to elimnate the
| oan’ s del i nquency. Kobayashi stated that she had several
nort gage cl osi ngs schedul ed and ought to have the requested funds
avai |l abl e by August 27, 1996. Follow ng her conversation with
Kobayashi, Renqui nha tel ephoned Karen Arakawa of Island Title, an
escrow comnmpany, to arrange to have Kobayashi’s conm ssions
assigned to Beneficial Hawaii.

Renqui nha’ s next contact with Kida was on August 29,
1996, when she tel ephoned to informhimthat he owed her conpany
over half a mllion dollars on two |oans, that he was del i nquent
in his paynents, that there had been numerous broken prom ses to
pay, and that Kobayashi was not a signatory to either of the
| oans. According to Renquinha, Kida stated that Kobayashi was
payi ng his nortgage. Renquinha informed Kida that she had
| earned from Kobayashi that Kobayashi had been trying to obtain a
nortgage to pay off the loans. Kida agreed to speak with
Kobayashi and to advi se Renqui nha of the outcone of the

conver sati on.
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The next day, August 30, 1996, Renqui nha tel ephoned
Ki da once nore. Kida stated that Kobayashi woul d make a paynent
by the end of the day, but no paynment was tendered to Beneficial
Hawai i. Renqui nha i nforned Kida that Beneficial Hawaii was
commenci ng a foreclosure action against the two properties that
were securing his loans. Renquinha noted that Kida did not seem
to her to be concerned. She asked Ki da why Kobayashi was naking
his | oans paynments, to which Kida responded that Kobayashi had
prom sed to do so.

Renqui nha testified that, on Septenber 10, 1996, Gary
Yonam ne, Beneficial Hawaii's senior manager, had personally
visited Kida at his store. Yonam ne informed Kida that a paynent
of $2,226.00 was required at that time and that a forecl osure
proceedi ng was inmnent. Kida promsed to confer with Kobayashi .
Yonami ne inforned Kida that Beneficial Hawaii w shed to work with
Kida directly without the involvenent of any third parties. On
Cct ober 16, 1996, Beneficial Hawaii’'s attorneys sent Kida a
notice of default and a demand for paynent, both by registered
and first class mail, identifying Novenber 18, 1996 as the
deadl i ne for paynent.

Renqui nha testified that, according to Benefici al
Hawaii’s records, Kida telephoned Yonam ne on COctober 23, 1996 in
order to inquire whether Kobayashi had made paynent. Yonam ne
apprised Kida that Kida's attorney did not wi sh Beneficial Hawaii
to communicate with Kida. Kida insisted that he wi shed to
di scuss the situation because he was concerned about the demand
letter that he had received fromBeneficial Hawaii’s attorneys,
notw t hstanding that, on his attorney’'s advice, he had not
accepted the copy sent by registered mail. Yonam ne advi sed Kida

that Beneficial Hawaii had received a paynent in the anount of
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$2, 803. 40, which, however, was insufficient to bring the |oan
into good standi ng. Yonam ne tel ephoned Ki da on Novenber 14,
1994 to inquire whether any further paynments woul d be
forthcom ng. Kida returned the call the next day to state that
he woul d check w th Kobayashi about the paynents.

2. Kida's case

Kida testified at trial that, in 1989, he and Kobayash
had begun to spend tinme together regularly. Kobayashi was
staying at Kida s residence when she visited Oahu from Maui
where she was residing and working as a real estate broker and
devel oper. |In 1990, Kobayashi noved to Oahu and lived part of
the tinme with Kida, but never stayed with himon a regul ar basis.
At about that time, Kida discussed with Choy the possibility of
hi s purchase of her property. However, Choy’s asking price of
$400, 000. 00 was too high for Kida to afford. Kida nmentioned the
situation to Kobayashi, who suggested that, if he would pay half
the price, then she would pay the other half and build a house on
the property.

In early 1992, Kida signed an agreenent of sale for the
property and paid $200, 000.00 as his share of the arrangenent.
The paperwork was prepared by Choy’'s attorney. Kida testified
that he did not read the docunment or fully understand it. His
under st andi ng of the agreenent was that his responsibility was
limted to the paynent of the $200, 000. 00 and that the rest was
Kobayashi’s responsibility. He did not know, and was not
concer ned about, any paynents that remai ned due under the
agreenent of sale. Choy continued living on the property until
the early part of 1993, when she noved to a retirenent facility.

By the end of 1992, Kobayashi was no longer living with
Kida. |In Decenber of that year, Kida nmet his present wife, who
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nmoved in with himwithin the same nonth. Kida did not see
Kobayashi again until March 1994, when she began to occupy an

of fice near his store. Kobayashi occasionally delivered |unches
or desserts to Kida. Kida reciprocated by providing parking
spaces for her in his parking |ot.

Kida testified that, at one point, he turned over his
driver’s and general excise tax |licenses to Kobayashi in order
for her to withdraw $5, 000. 00, which he had agreed to | end her,
fromhis “time certificate” account. Kobayashi remained in
possession of the licences for part of the norning. Kida
repeat edly deni ed aut hori zi ng Kobayashi to sign his nanme on any
docunents or to obtain a nortgage loan in his nanme. Kida
testified that he had not authorized anyone to sign his name
either in 1992 or 1994 and had not signed any papers that would
have aut horized anyone to sign his nane. He did not apply for
any | oan or borrow any noney during that tine period. He denied
signing any of the nunerous |oan application papers, generated in
1993 and 1994, which were in evidence, such as federal truth in
| endi ng di scl osure statenents, a request for taxpayer
identification nunber, a uniformresidential |oan application, an
estimte of settlenment charges, and a Fannie Mae affidavit and
agreenent, all of which bore his apparent signature and sone of
whi ch were notarized.

Kida insisted that he had not seen any of the |oan
docunents in 1994 and that he had not received any of the |egal
notices pertaining to the loan. Kida testified that he had not
heard of The Mortgage Warehouse in May 1994 and that he had never
had any dealings with it. Kobayashi did not ask Kida to assi st
her in borrow ng any noney or in paying off the agreenent of

sale. Kida did not pay any expenses related to the maintenance
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of the property, such as utilities or taxes, and did not obtain
i nsurance for the property, because his understandi ng was that
Kobayashi was responsible for that.

Kida testified that he had never given Kobayashi any of
t he personal and busi ness records and docunents that supported
the | oan application, which Beneficial Hawaii had introduced into
evi dence. On cross-exanm nation, Kida admtted that he had
previously testified in his deposition that he had given sone of
the bank statenents at issue to Kobayashi. However, he expl ai ned
on redirect examnation that his deposition testinony had been
based on the erroneous assunption, when unexpectedly confronted
wi th copies of the docunents, that he nust have given themto
Kobayashi .

Kida testified that he maintained his personal and
busi ness records, including the docunents at issue, boxed in a
war ehouse that was adjacent to his store. 1In 1994, he had
perm tted Kobayashi to use the warehouse to store various itens,

i ncl udi ng boxes, bags, and furniture. Kobayashi had access to

t he war ehouse through the store, and Kida had instructed his

enpl oyees to al |l ow Kobayashi access when he was not in the store.
Kida stated that the boxes in which he kept his records were
taped, but that he had di scovered, after giving his deposition,
that the tape had been | oosened, suggesting that it had been
renoved and | ater replaced.

Kida admtted that, in 1995, Kobayashi had requested
copi es of his personal incone tax forns and divorce papers in
connection wth what Kida understood to be her attenpts to
refinance “her Novus | oan” with Countryw de Finance and that he
had i nstructed his accountant and attorney, respectively, to

rel ease the docunents to her. Kobayashi had all egedly
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represented to Kida that Countryw de Finance required the
docunents, inasnmuch as Kida was the sole owner of the property
after R&M Associ ates’ assignnment of its interest to Kida.

Kida also admtted that he had signed the assignnent
agreenent between hinsel f and R&M Associ ates on May 25, 1994.
However, he denied signing the note, the nortgage agreenent, and
an adjustable rate rider. According to Kida, Kobayashi had never
told himthat he was the borrower wth respect to the | oan.

Regar di ng Novus Financial’s collection calls, Kida
admtted to having spoken with collection officers in 1994 and
the early part of 1995. However, his recollection of those
conversations differed in many respects fromthe accounts
recorded by the collection officers. Kida denied affirmatively
representing to the collection officers that Kobayashi was his
“accountant,” “bookkeeper,” or “CPA.” He insisted that it was
the collection officers who had inquired of himwhether Kobayash
had acted in the foregoing capacities when he had earlier
directed themto call Kobayashi as to all inquiries regarding the
| oan. He maintained that he had acqui esced in the suggested
characterizati ons because he was enbarrassed to refer to
Kobayashi as an “ex-girlfriend” or “ex-lover.” Kida further
expl ai ned that he had not protested when the collection officers
had taken the position that the | oan was his responsibility
because he had believed that Kobayashi “was in trouble” at the
time and he did not want to conplicate matters by appearing
confrontational. Therefore, he had attenpted to refer the
collection officers to Kobayashi so that she could resolve the
matters directly with them He also testified to being confused,
I nasmuch as Kobayashi had told himthat the | oan was hers, that

she did not know why they were calling him and that “those guys
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on the mainland don’t really know what’s going on.”

Kida clained to have adopted the strategy of deflecting
Novus Financial’s demands with a “yeah” and to have Iimted his
i nvol venent to relaying “nmessages” between Novus Fi nancial and
Kobayashi. Kida recalled that Kobayashi typically asserted that
she had made the paynments and that the collection officers
typically asserted that Novus Financial had not received them
Ki da acknow edged that the collection officers had been
suggesting that he nake the paynents hinself but denied stating
that he would do so. Kida also denied having been advised by the
collection officers that it had not been their responsibility to
contact Kobayashi. He asserted that they had only conpl ai ned
t hat Kobayashi was not responding to their calls. Kida denied
having received the July 29, 1994 “wel cone” letter from Novus
Fi nanci al .

Kida further testified that he had not been aware that
R&M Fi nanci al Associ ates had made several paynents, reflected in
Novus Financial’s records, on the |oan between Septenber 1994 and
January 1995. Kida did admt, however, to making a series of
paynents to Novus Financial fromhis personal bank account
bet ween February and July 1995. Kida explained that it had been
hi s under standi ng that Kobayashi was experiencing financial
difficulties during that period of tinme and that he had drawn the
checks in the ampbunts that she had directed in order to help her.
Kida also testified that, during the same period of tineg,
Kobayashi had presented himwith a sports car in response to his
conpl aint that she had not been repaying himfor the paynents
t hat he had made for her. However, the car later turned out to
have been | eased and was repossessed. Kida clainmed to have been

unawar e that R&M Fi nanci al Associ ates had resumed paynents on the
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| oan in Septenber 1995 and that, from Novenber 1995 through Apri
1996, paynents were being made to Novus Financial froma bank
account in which he and Kobayashi were joint tenants. Kida
prof essed to be unaware that he had a joint account with
Kobayashi until his attorney discovered it in Cctober 1996.

Kida did not recall nost of the collection calls,
reflected in Novus Financial’s records, spanning the period from
Septenber 1995 through April 1996. However, he acknow edged
that, relying on information received from Kobayashi, he had
represented to the collection officers in Decenber 1995 that the
| oan was about to be refinanced. He denied stating that he had
si gned any papers in connection with the purported refinancing,
but testified that he m ght have nmentioned in the tel ephone
conversations that a | ot of paperwork had been involved, which
had been what Kobayashi had told him

Ki da denied, or did not recall, receiving any of the
various collection letters from Beneficial Mrtgage. Kida
testified that he had begun to receive collection phone calls
from*“Beneficial” but did not remenber when he had received the
first one. Kida initially referred the callers to Kobayashi in
t he sane manner as he had with respect to the callers from Novus
Fi nancial. However, on August 8, 1996, the caller referred to
two | oans for which Kida was responsi bl e, one secured by a
nortgage on the property at issue in this appeal and anot her
secured by Kida’'s hone. Kida testified to having been “shocked.”
Al t hough Kobayashi had assured himthat there was only one | oan,
he no | onger trusted her because, during the period in question,
she had noved to a smaller office, had | ost enpl oyees, and had

not returned his calls promptly.
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Ki da renmenbered Renqui nha as being his contact person
regardi ng the | oan but denied providing her a fax nunber by which
to obtain copies of his nortgage agreenents. He did not recal
his all eged tel ephone conversations with Renqui nha to which she
had earlier testified. However, he recalled his personal neeting
wi th Yonam ne, after which he sought his attorneys’ help in
investigating the matter. Kida denied contacting Yonam ne on
Cct ober 23, 1996 but testified that Yonam ne had tel ephoned him
on that day; in the course of the conversation, he had told
Yonam ne that, on his attorney’s advice, he had refused to accept
certified mil. Kida clainmd not to have communicated directly
with Beneficial Hawaii after October 1996.

Kida testified that, in October 1996, he, his attorney,
Kobayashi, and her husband had net in her office and that, during
the course of the neeting, Kobayashi had admitted to having
forged Kida s signature on the | oan papers. Kida denied signing,
or having authorized Kobayashi to sign, a warranty deed, dated
February 1, 1996 and recorded on February 29, 1996, which
purported to transfer half of the interest in the property to R&M
Associ at es.

In addition to his own testinony, Kida adduced that of
Laurie Levi, who was a friend of Kobayashi’s famly and was
enpl oyed by Kobayashi between August 1993 and August 1995. Levi
testified that Kobayashi’s business had been denom nated R M
Fi nanci al, Financial MD. Associates, or R&M Associ ates. Levi
al so regarded herself as working for The Mrtgage Warehouse.

She considered of all these organizations to be nortgage brokers.
She also testified that Kobayashi was engaged in originating
nort gage | oans. Kobayashi had explained to Levi in 1994 that, by

originating nortgage | oans and processing themthrough The
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Mort gage War ehouse, she had been able to “get paid, quote,
unquot e, on the back end and get noney from both sides.” Levi
testified that The Mrtgage Warehouse had been the broker for
Kida’s loan. On cross-exani nation, Levi stated that Kobayash
had brokered Kida s | oan and that Novus Financial had funded the
| oan. However, she reiterated that The Mrtgage Warehouse had
brokered the loan, that it had no funds of its own to | end, and
that it had received conpensation for its brokerage service.

She descri bed the arrangenent involved in the transaction as
“tabl e funding.”

3. Beneficial Hawaii's rebuttal

In rebuttal, Beneficial Hawaii offered the testinony of
Howard C. Rile as an expert witness in the area of forensic
docunent exam nation. Rile testified that, of nineteen
si gnatures appearing on Kida s | oan docunents, eighteen were not
in Kida’s handwiting and that the only signature actually
witten by Kida was that appearing on the prom ssory note. He
al so opi ned, based on his analysis of the paper conprising the
t hree- page note, that the first two pages of the note were
conposed of a different type of paper than that bearing the
si gnat ure.

C. Crcuit Court’s Ruling

On Cctober 30, 1998, the circuit court filed its
findings of fact and conclusions of law. The circuit court
found: (1) that “Kida instructed Kobayashi to take care of
procuring the loan”; (2) that, in My 1994, “Kida and Kobayash
made, executed and delivered [a note and nortgage] to The
Mort gage War ehouse,” whi ch, however, “had becone stale” and that,
on or about July 11, 1994, Kobayashi had “replaced the first two

pages of the May 1994 note with two newly drawn pages and si gned
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Kida' s nane to new nortgage docunents”; (3) that, “prior to the
satisfaction of the agreenent of sale[,] Kobayashi transferred
her interest in the subject property to Kida”; (4) that, upon
satisfaction of the agreenent of sale, Kida was responsible for
repaynent of the indebtedness represented by the note; (5) that
Novus had i nfornmed Kida of his obligation under the |oan but that
Kida had failed to di savow the note and nortgage; (6) that Kida
had referred to Kobayashi as his “bookkeeper” and had stated that
“she pays ny nortgage”; (7) that Kida had provided Kobayashi wth
docunents to effect a refinancing of the |loan; (8) that
Beneficial Mdrtgage and Beneficial Hawaii had inforned Kida that
the loan was his obligation to repay and Kida had failed to
object; and (9) that the note had been assigned by a chain of
assignments from The Mrtgage Warehouse to Beneficial Hawaii .

Id.

Based upon the foregoing findings of fact, the circuit
court concluded: (1) that Beneficial Hawaii was entitled to
enforce the note as a holder; (2) that Kida was |iable upon the
note and nortgage as “a person who is represented by an agent or
representative who signs the instrunment,” inasnuch as Kobayash
had acted pursuant to Kida' s inplied authorization, as evi denced
by his instruction to Kobayashi “to take care of the purchase of
t he subj ect property on their behalf” and the fact that he had
rel eased docunments to Kobayashi for the procurenent of a | oan;
(3) that, even if Kida had not authorized Kobayashi to act as his
agent, he had ratified her actions by retaining the benefits of
the transaction and failing to disavow the | oan; and (4) that,
irrespective of the validity of the note and nortgage, Kida was
liable to Beneficial Hawaii under the doctrine of equitable

subrogation, inasnmuch as the funds fromthe | oan proceeds were
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used to satisfy a “prior encunbrance” upon the property created

by the agreenent of sale. The circuit court thus ruled that,

i nasnmuch as the loan was in default, Beneficial

right to foreclose upon the property.

Hawai

i had a

On March 15, 1999, the circuit court entered

suppl emental findings of fact and concl usi ons of

| aw,

in which it

determ ned that Kida owed Beneficial Hawaii $359,022.60 on the

| oan and directed that final judgnment be entered pursuant to

Hawai ‘i Rules of Cvil Procedure (HRCP) Rul e 54(Db).

On the sane

day, the circuit court entered a decree of foreclosure and an

order of sale, as well as a judgnent in favor of Beneficial

Hawai i and agai nst Kida, which “expressly direct[ed] that said

judgnment and decree of foreclosure be entered as final judgnments

pursuant to [HRCP] Rule 54(b).”

On April 12, 1999, Kida filed a tinely notice of

appeal .

1. STANDARDS OF REVI EW

We review a trial court’s [findings of fact]

clearly erroneous standard.

under the

“A [finding of fact] is clearly erroneous when

despite evidence to support the finding

t he

appel | ate

court is left with the definite and firm conviction in
reviewing the entire evidence that a m stake has been

commtted.” State v. Kane, 87 Hawai ‘i

P.2d 934, 937 (1998) (quoting Aickin v.

71, 74,

Ocean

951
Vi ew

| nvest ments Co., 84 Hawai ‘i 447, 453,

998 (1997) (quoting Dan v. State, 76 Hawai ‘i

935 P.2d 992,
423, 428,

879 P.2d 528, 533 (1994))). [A finding of fact] is
al so clearly erroneous when “the record | acks
substantial evidence to support the finding.”

v. City and County of Honolulu, 89 Hawai ‘i

Al ef ado

221, 225,

971 P.2d 310, 314 (App. 1998) (quoting Nishitani v.

Baker, 82 Hawai ‘i 281, 287, 921 P.2d 1182,

1996)). See also State v. Okumura, 78 Hawai ‘i
392, 894 P.2d 80, 89 (1995). “We have defined
‘substantial evidence' as credible evidence which is
of sufficient quality and probative value to enable a

person of reasonable caution to support

a con

1188 (App.

383,

clusion.”

Roxas v. Marcos, 89 Hawai‘i 91, 116, 969 P.2d 1209,

1234 (1998) (quoting Kawamata Farnms v.

United Aqgri

Products, 86 Hawai ‘i 214, 253, 948 P.2d 1055,
(1997) (quoting Takayama v. Kaiser Found. Hos

1094
p., 82

Hawai ‘i 486, 495, 923 P.2d 903, 912 (1996) (citation,
some internal quotation marks, and original b
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omtted))).
[State v.] Kotis, 91 Hawai ‘i [319,] 328, 984 P.2d [78,] 87
(1999) (footnote omtted) (brackets in original).

Hawai ‘i appellate courts review concl usions of
| aw de novo, under the right/wrong standard. See
Associates Fin. Services Co. of Hawaii, Inc. [v.

Mjol, 87 Hawai ‘i [19] at 28, 950 P.2d [1219] at 1228.
“Under the right/wong standard, this court
‘exam ne[s] the facts and answer[s] the question
wi t hout being required to give any weight to the trial
court’s answer to it.'” Estate of Marcos, 88 Hawai ‘i
at 153, 963 P.2d at 1129 (citation omtted).
Robert’s Hawaii_ School Bus, Inc. v. lLaupahoehoe
Transportation Co., Inc., 91 Hawai ‘i 224, 239, 982 P.2d 853,
868 (1999).

Leslie v. Estate of Tavares, 91 Hawai ‘i 394, 399, 984 P.2d 1220,

1225 (1999) (sone brackets added and some in original).

“The interpretation of a statute is a question of |aw
revi ewabl e de novo.” Flor v. Holquin, 93 Hawai ‘i 245, 251, 999
P.2d 843, 849 (2000) (quoting State v. Arceo, 84 Hawai‘i 1, 10,

928 P.2d 843, 852 (1996)) (brackets and ellipsis points omtted).

1. D SCUSSI ON

A. The Note And Mortgage Are Void And Unenforceabl e
Pur suant To HRS § 454- 8.

In its findings of fact and conclusions of law, the
circuit court did not expressly address Kida's claimthat the
note and nortgage at issue in the present matter were void and
unenforceabl e pursuant to HRS 8 454-8, see supra note 1. Kida's
argunment was, and remai ns on appeal, that the note and nortgage
are contracts with an unlicensed nortgage broker -- The Mrtgage
War ehouse -- and, therefore, are subject to the sanctions
prescribed in HRS § 454-8. The circuit court appears to have
mai ntained the view that it expressed in its oral ruling denying
Kida's notion for directed verdict at the close of Kida s case,
i.e., that The Mortgage Warehouse was the “lender” and that
Financial M D. Associates was the “broker” in the transaction at

i ssue, inasnmuch as they were so designated in the | oan docunents.
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| f such was the circuit court’s view, however, it was clearly
erroneous in |ight of the evidence adduced at trial.

The record is uncontroverted that Kobayashi, with or
w thout Kida’s authorization, transmtted the |oan application
papers in Kida' s nane to her partner in The Mirtgage Warehouse,
who arranged with Novus Financial for the funding of the |oan
t hrough an arrangement known in the | ending industry as “table
funding” -- i.e., The Mortgage Warehouse used funds provided by
Novus Financial to close the |oan and appeared as the nom nal
“l ender” in the | oan docunents, but never owned the | oan,
inasmuch as it immediately assigned it to Novus Financial.*
Kobayashi herself testified that The Mortgage Warehouse was a
“broker,” as well as a “lender,” in the transaction, although she
al so denom nated herself and Financial MD. Associates as having
brokered the | oan. Mreover, she admitted that the | oan had been
funded by Novus Financial. Meyer, who handl ed the closing of the
| oan as the escrow agent, considered The Mortgage Warehouse to be
both the broker and the | ender, although she acknow edged t hat
Financial M D. Associates was “technically” the broker. Levi,
who was Kobayashi’s enpl oyee during the rel evant peri od,
confirmed Kobayashi’s testinony that The Mrtgage Warehouse was a
broker of the |oan, that Kobayashi had brokered the | oan, and

that the | oan had been funded by Novus Financial. Levi’s

4 Tabl e funded transactions are described in, e.qg., Reagan v. Raca

Mort gage, Inc., 135 F.3d 37, 38 (1st Cir. 1998); Chandler v. Norwest Bank
M nnesota, N.A., 137 F.3d 1053, 1056 (8th Cir. 1998); Cul pepper v. Inland
Mort gage Corp., 132 F.3d 692, 694-95 (11th Cir. 1998); DuBose v. First Sec
Sav. Bank, 974 F. Supp. 1426, 1427 (M D. Ala. 1997); Noel v. Fleet Finance,
Inc., 917 F. Supp. 1102, 1106 (E.D. M ch. 1997); Smith v. First Fam ly Fin.
Serv. Inc., 6626 So. 2d 1266, 1269 (Ala. 1993); and Reagan v. Racal Mortgage
Inc., 715 A.2d 925, 926 (Me. 1998). Under the Real Estate Settl ement
Procedures Act, 12 U.S.C. 88 2601-2617, “table funding” means “a settlement at
which a loan is funded by a contenporaneous advance of | oan funds and an
assignment of the loan to the person advancing the funds.” 24 C.F.R. 8§
3500. 2(b).
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testinony reflects that R M Financial, Financial M D.
Associ ates, R&M Fi nanci al, and The Mrtgage Warehouse were all
nanmes that Kobayashi utilized in conducting her business as a
nort gage broker. She stated that The Mrtgage Warehouse had no
funds of its own to lend but that it had been conpensated for
services rendered in the transaction, which she expressly
descri bed as being “table funded.” As we have stated, the
foregoing trial testinony is conpletely uncontradicted.

The | oan having been table funded by The Mortgage
War ehouse, the issue to be decided is whether The Mortgage
War ehouse acted as a “nortgage broker” in the transaction within
t he meaning of HRS 8§ 454-8, see supra note 1. The legislature
enacted HRS ch. 454 (“Mrtgage Brokers and Solicitors”) as a
consuner protection neasure intended to “safeguard the public
Interest with respect to nortgage brokerage activities,” there
havi ng “been frequent abuses in nortgage brokerage activities,
particularly through tel ephone solicitation” and “[e] xorbitant
and hi dden charges hav[ing] been extracted from unwary
consuners.” Hse. Stand. Comm Rep. No. 3, in 1967 House Journal,
at 492. In recommendi ng that an anended version of the bill be
enacted, the Senate Committee on Ways and Means stated as

foll ows:

The purpose of this bill is to provide for licensing
and regul ati on of persons engaged in the business of
mort gage brokers and mortgage solicitors by negotiating or
offering to negotiate nortgage | oans on real property.

Testimony considered by your Conmittee indicates that
the abuses in this area stemfrom fly-by-night operators who
prom se to secure nmortgage | oan financing, usually charge
excessive fees, and often fail to produce results and
di sappear with advance fees paid

Your Conmittee has determ ned that there are a number
of institutions and individuals whose broad business
activities may be enconpassed by the definition of “nmortgage
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broker” contained in Sec. 2(c) of this bill.[% Therefore
your Comm ttee has given careful consideration to the matter
of exemptions and has concluded that protection of the
public can best be achieved by exempting only those

busi nesses which are already |icensed and adequately

regul ated under other State and Federal |aws][.]

Sen. Stand. Comm Rep. No. 897, in 1967 Senate Journal, at 1244.°
W first observe that HRS ch. 454 is a consumner
protection statute, which, therefore, nust be interpreted broadly

in order to effectuate its renedi al purposes.’ See Hawaii

5 The definition of “mortgage broker” set forth in the origina
version of HRS § 454-1 provided

“Mortgage Broker” means a person not exempt under section
454-2 who for compensation or gain, or in the expectation of
compensation or gain, either directly or indirectly makes,
negoti ates, acquires, or sells or offers to make, negoti ate,
acquire, or sell a nortgage |oan, but excluding transactions
involving the sale or purchase of notes or bonds secured by
nort gages under chapter 485

HRS 8 454-1(3) (1985). The legislature amended the foregoing definition in

1989 to yield the current definition quoted supra in note 1. |In doing so, the
|l egislature intended to “clarify” the definition of “mortgage broker.” Hse.

Stand. Comm Rep. No. 1150, in 1989 House Journal, at 1255. The Senate

Commi ttee on Consunmer Protection and Commerce enphasized that “[t]he purpose
of this bill is to clarify the |law regarding mortgage brokers and solicitors
in accordance with recomendati ons made by the Legislative Auditor.” Sen.
Stand. Comm Rep. No. 826, in 1989 Senate Journal, at 1116. The Auditor’s
report included a recommendation to “[c]larify that the regulation of nortgage
brokers covers the brokers’ activities in relationship to borrowers and not to
investors.” Legislative Auditor of the State of Hawai ‘i, Sunset Eval uation
Report, Requlation of Mortgage Brokers and Solicitors, Report No. 88-21
(1988), at 23.

6 Quoting portions of the foregoing excerpts fromthe |egislative

hi story of HRS ch. 454, the dissenting opinion asserts that the |legislature’s
intent in enacting the statute was “to protect consunmers from ‘exorbitant

fees and ' hidden charges.’” Dissenting opinion at 3-5. However, it is
equal ly evident that the |egislation was intended to serve the broad remedi a
goal of preventing the full range of abuses by any person or organization
involved in the nmortgage brokerage business, including the barring of nortgage
brokers from coll ecting excessive or unearned conmm ssions or fees. It is
precisely for this reason that the |egislature adopted the broad definition of
“mort gage broker” contained in HRS 8§ 454-1, see supra note 1, which, as the

di ssent concedes, enconpasses The Mortgage Warehouse as a maker of Kida's

| oan.

! Of course, HRS ch. 454 is not limted in its application to

“consumer” mortgage | oans, inasmuch as the definition of “nortgage | oan” set
forth in HRS § 454-1 (1993) extends to any “loan secured by a nmortgage on rea
property.” However, the legislative history of the statute clearly evinces

the |l egislature’ s preoccupation with consumer protection in enacting the
statute. We note that the dissent’s narrow interpretation of the statute, in

(continued...)
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Community Federal Credit Union v. Keka, 94 Hawai‘ 213, 229, 11
P.3d 1, 17 (2000).
In interpreting a statute,

our foremost obligation is to ascertain and give effect to
the intention of the |egislature, which is to be obtained
primarily fromthe | anguage contained in the statute itself.
And we nmust read statutory |language in the context of the
entire statute and construe it in a manner consistent with
its purpose

Gay v. Adnministrative Dir. of the Court, 84 Hawai‘< 138, 148,

931 P.2d 580, 590 (1997) (quoting State v. Toyonura, 80 Hawai ‘i
8, 18-19, 904 P.2d 893, 903-04 (1995) (citations omtted)). The

| anguage of HRS 8§ 454-1 defining “nortgage broker” is extrenely
broad and clearly enconpasses nore than sinply a “m ddl eman,”
whose role is limted to advising the borrower regarding
avai | abl e borrowi ng options, assisting the borrower in conpleting

application papers, and overseeing the closing of |oans. The

statutory definition extends to any “person . . . who for
conpensation or gain, . . . either directly or indirectly nakes,
negoti ates, or acquires . . . a nortgage |oan on behalf of a
bor r ower . ”

The statute does not define the expression “to nmake a
nortgage loan,” but, in interpreting anal ogous consuner
protection statutes in the context of table funded transactions,
other courts have held that “a loan is ‘nmade’ by the naned
creditor, even when the funds are actually provided by a third

party.” See, e.q., Reagan v. Racal Mortgage, Inc., 135 F.3d 37,

41 & 41 n.6 (1st Gr. 1998) (noting that Mii ne Bureau of Consuner

7(...continued)
spite of its acknow edgment of the statute’'s remedial purposes, is
i nconsistent with the principle of statutory construction stated in the
dissent’s own text. There is nothing in the statute to suggest that the
phrase “any contract,” as it appears in HRS § 454-8, should be narrowy
interpreted to mean “a nmortgage brokerage contract” as characterized by the
di ssenting opinion at footnote 2
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Credit Protection had ruled that “a conpany is considered to have
‘made’ a loan, if its name appears on the | oan docunents, even
when the docunents are immedi ately assigned to anot her | ender.
Therefore, a broker in Maine who engages in ‘table-funded | oans
must be licensed as a lender”) (brackets omtted). |In our view,
the foregoing interpretation is consistent with the conmon usage
of the term

The legislature has limted the applicability of its
broad definition of “nortgage broker” by exenpting fromthe
operation of the statute (1) institutional nortgage |enders
regul ated by other laws, (2) individuals making or acquiring a
nortgage loan with their own funds for their own investnment, and
(3) licensed |l awers and real estate brokers. See HRS § 454-2,
supra note 1. It is undisputed that none of the foregoing
exceptions applies to The Mdirtgage Warehouse, inasnmuch as the
evi dence adduced at trial has established that it was not
licensed or even registered as a business entity in Hawai ‘.

Beneficial Hawaii argues, however, that the phrase “on
behal f of a borrower seeking a nortgage loan,” inserted into the
statutory definition of “nortgage broker” in 1989, see supra note
1, suggests that organi zations such as The Mrtgage Warehouse
that do not “represent” the borrower are excluded fromthe

definition.

When there is doubt, doubleness of meaning, or
indistinctiveness or uncertainty of an expression used
in a statute, an anbiguity exists.

In construing an ambi guous statute, “[t]he
meani ng of the ambi guous words may be sought by
exam ning the context, with which the ambi guous words,
phrases, and sentences may be conpared, in order to

ascertain their true neaning.” HRS 8§ 1-15(1) (1993)
Mor eover, the courts may resort to extrinsic aids in
determ ning the legislative intent. One avenue is the

use of legislative history as an interpretive tool
Toyomura, 80 Hawai‘i at 18-19, 904 P.2d at 903-04 (citations
and internal quotation signals omtted) (some brackets in
original, some added, and some omtted). See also Lara v.
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Tanaka, 83 Hawai ‘i 24, 26-27, 924 P.2d 192, 194-95 (1996).
“Furthermore, the legislature is presumed not to intend an

absurd result, and legislation will be construed to avoid
i f possible, inconsistency, contradiction, and
illogicality.” State v. Griffin, 83 Hawai‘ 105, 108 n. 4,

924 P.2d 1211, 1214 n.4 (1996) (quoting State v. Malufau, 80
Hawai ‘i 126, 137, 906 P.2d 612, 623 (1995) (citations and
internal quotation marks omtted)) (brackets and interna
gquotation marks omtted). See also HRS § 1-15(3) (1993)
(“Every construction which |eads to an absurdity shall be
rejected.”).

G ay, 84 Hawai‘i at 148, 931 P.2d at 590 (sone brackets and

ellipsis points omtted).

Al t hough the plain neaning of the expression “to nmake a
nortgage | oan” may be clear, the expression “to nake a nortgage
| oan on behalf of a borrower” requires interpretation. As
di scussed supra in note 5 the legislature inserted the |anguage
“on behal f of the borrower” to “clarify” that the statute did not
apply to brokers’ contracts with investors, including the
suppliers of funds used to nmake the | oan. For the same reason,
the legislature onmitted the word “sell” fromthe definition,
i nasmuch as the statute was not intended to regul ate nortgage
transactions on the secondary market. See supra notes 1 and 5.
Thus, the legislature undertook to “clarify” that the statute was
intended to regul ate the rel ati onshi ps between brokers and the
borrowers on whose behal f the brokers acted and not the
rel ati onshi ps between brokers and third parties. On the other
hand, the anended definition of “nortgage broker” set forth in
HRS 8§ 454-1 continued to include all persons engaging in
transactions with a borrower in connection with the nmaking of a

nortgage | oan. Accordingly, we construe the phrase “on behal f of

a borrower,” as set forth in HRS § 454-1, as anended, to nean “in
the interest of a borrower” or “for the benefit of a borrower.”
The construction suggested by Beneficial Hawaii -- i.e., that “on

behal f of the borrower” means “acting for the borrower” or “in

the nane of the borrower” -- would render the statutory terns
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“make” and “acquire” surplusage, thereby violating the
fundamental canon of statutory construction that “courts are
bound to give effect to all parts of a statute, and that no

cl ause, sentence, or word shall be construed as superfl uous,
void, or insignificant if a construction can be legitimately
found which will give force to and preserve all words of the
statute.” 1n re Doe, 90 Hawai‘i 246, 250, 978 P.2d 684, 688
(1999) (quoting State v. Kaaki maka, 84 Hawai‘ 280, 289-90, 933
P.2d 617, 626-27 (1997)). Furthernore, nost of the detailed

exenptions enunerated in HRS § 454-2, see supra note 1, would be
unnecessary if “nortgage broker” merely neant a person acting
“for” or “in the nane of” a borrower to | ocate and negoti ate
nortgage financing. |In particular, HRS 8§ 454-2(2) (exenpting
“[a] person naking or acquiring a nortgage |oan with one’s own
funds for one’s own investnment without intent to resell the
nortgage | oan”) would be entirely superfluous. “Laws in pari
mat eria, or upon the sanme subject matter, shall be construed with
reference to each other. Wat is clear in one statute nay be
called in aid to explain what is doubtful in another.” HRS § 1-
16 (1993).

Beneficial Hawaii argues that HRS § 454-8, see supra
note 1, does not apply to all contracts between a nortgage broker
and a borrower, but, rather, only to “brokerage contracts,” the
statute’s object being to preclude unlicensed brokers from
cl ai m ng brokerage fees fromborrowers. Beneficial Hawaii points
out that the legislative history of the statute suggests that, in
enacting HRS ch. 454, the legislature was noti vated by concerns
regar di ng abusi ve nortgage brokerage activities resulting in
excessi ve brokerage charges. However, by its terns, the statute

invalidates “[a]lny contract entered into by any person with any
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unlicensed nortgage broker.” (Enphases added.) “Departure from
the literal construction of a statute is justified only if such a
construction yields an absurd and unjust result obviously

i nconsistent with the purposes and policies of the statute.”

Shin v. MlLaughlin, 89 Hawai‘i 1, 4, 967 P.2d 1059, 1062 (1998)
(quoting Alvarez v. Liberty House, Inc., 85 Hawai‘i 275, 278, 942
P.2d 539, 542 (1997)).

W agree that a hyperliteral construction of HRS § 454-
8 would yield an absurd result, inasnuch as a contract wholly
unrel ated to nortgage brokerage activity, notw thstanding that a
party to the contract is an unlicensed nortgage broker, is
obvi ously beyond the intended scope of the statute. Accordingly,
HRS 8§ 454-8 nust be interpreted to invalidate only those
contracts into which unlicensed nortgage brokers enter in their
capacity as nortgage brokers within the neaning of HRS § 454-1.
However, any nore restrictive construction of the term*“contract”
in HRS § 454-8 is unwarranted. |If the legislature nerely
intended to invalidate the recovery of unlicensed brokerage
comm ssions, it would not have needed to render the entire

contracts thensel ves “void and unenforceable.”?

8

“

The di ssent takes issue with our holding that the term “contract,”
as enployed in HRS 8 454-8, neans all contracts into which nmortgage brokers

enter in their capacity as nortgage brokers on three grounds. First, it
asserts that our holding “renders HRS 8 454-8 inconsistent with the rest of
HRS chapter 454.” Dissenting opinion at 8. Calling HRS 8 454-3(a) “the key

provi sion of HRS chapter 454,” the dissent appears to be arguing that the
section’s significance is limted to disallowi ng unlicenced mortgage brokers

fromreceiving compensation for their services. See dissenting opinion at 5-
6, 8. It is true that a person does not violate HRS 8 454-3(a) if the person
does not receive, or expect to receive, compensation for his activities. |t

is equally true that a violation of HRS § 454-3(a) necessarily entails
engaging in certain enunerated activities related to nortgage | oans. The

di ssent’ s argunments nerely enmphasi zes the compensati on aspect of the
proscriptions of HRS 8 454-3(a). In any event, the "“inconsistency” between
HRS § 454-3(a) and our interpretation of HRS 8 454-8 perceived by the dissent
is that we do not expressly set forth a requirement that a contract void under
HRS 8§ 454-8 be “entered into” by an unlicenced nortgage broker for
conpensation or gain. However, such a requirenment is inmplied by our holding

(continued. . .)
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Beneficial Hawaii urges that the fact, w thout nore,

8(...continued)
i nasmuch as acting “in their capacity as nmortgage brokers within the meaning
of HRS § 454-1" means acting “for compensation or gain, or in the expectation
of compensation or gain.” On the other hand, further restricting the meaning
of HRS § 454-8 to contracts “executed for the purpose of enploying a broker,”
as suggested by the dissent, see dissenting opinion at 7 n.2, would
effectively subsume HRS 8§ 454-8 within HRS & 454-3(a), making the fornmer
|l argely superfluous. As noted supra, we have repeatedly rejected statutory

constructions that render any “clause, sentence, or word . . . superfluous,
void, or insignificant if a construction can be legitimately found which wil
give force to and preserve all words of the statute.” State v. Young, 93

Hawai ‘i 224, 236 n. 6, 999 P.2d 230, 242 n.6 (2000) (citations omtted).
Second, the dissent suggests that our holding provides an incentive to
consumers to use unlicenced mortgage brokers contrary to the legislative
purpose of discouraging such use. The dissent’s reasoning is prem sed upon
the assunmption that a consumer enploying an unlicenced nmortgage broker may be
able to avoid having to pay the nmortgage, citing Kida as an exanple. In fact,
our hol ding should have the effect of curtailing, rather than encouraging
unl i cenced brokerage activities simlar to those of The Mortgage Warehouse in
the present matter because, as a matter of sound business practice, |enders,
such as Novus and Beneficial, should rationally be notivated to assure that
their broker is properly licensed. Because of the el aborate exenptions set
forth in HRS § 454-2, our holding will not affect legitimte nmortgage | ending
activity in the state, but will merely curb the use of conplex nortgage
financing schemes, such as table funding, by unlicenced entities. W believe
that the result is fully consistent with the legislature’ s intent in enacting
HRS ch. 454, such schemes presenting special opportunities for abuse when
applied to unsophisticated borrowers. Furt hernore, our holding in no way
suggests that borrowers could, through the use of an unlicensed broker, avoid
the obligation to repay their | oans. W have devoted section Ill.B infra to a
di scussi on of equitable remedies available to a party unjustly facing a | oss
due to the invalidity of a mortgage | oan made in violation of HRS ch. 454.
Provided that public policy considerations do not preclude equitable relief
and that the plaintiff proves its |loss, unjust enrichment of the borrower
shoul d be prevented. It is only by virtue of Beneficial Hawaii’s failure to
establish a prima facie case in the circuit court of a right to an equitable
remedy that it has been denied a recovery. Of course, our holding does not
preclude some other plaintiff with an equitable claimfrom proceedi ng agai nst
Kida in a subsequent action. Finally, third, the dissent perceives the result
reached in the present matter as absurd, inasmuch as it “punishes” a hol der of

a prom ssory note for the illegal activities of a mortgage broker. To the
contrary, Beneficial Hawaii is not being “punished,” but nmerely suffers the
consequences of the apparent illegality surrounding the making of Kida's | oan,
which may not be Ilimted to a violation of the nortgage broker |icensing

requi rements but may also inplicate the statute of frauds, see HRS § 656-1
(1993) (“No action shall be brought and maintained . . . [u]pon any contract
for the sale of |lands, tenements, or hereditaments, or of any interest in or
concerning them . . . unless the prom se, contract, or agreement, upon which
the action is brought, or some nmemorandum or note thereof, is in witing, and

is signed by the party to be charged therewith, or by sone person thereunto by
the party in witing |awfully authorized.”), as well as the federal nortgage
lending laws. To the extent that Beneficial Hawaii was an “innocent” hol der
of the note, it had a full opportunity to prove its status and obtain relief.
See infra at 49. But to the extent that it failed to discharge its duty to
ensure that the loan it acquired conplied with the requirements inposed by
applicable law, it nust suffer the consequences of its failure. Such a result
is not absurd at all, but merely inmplements the |legislature’s legitimte
public policy.
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that a party to a transaction is unlicensed, in violation of a
licensing statute, does not, in and of itself, render the entire
transaction illegal and therefore void, citing Wlson v.

Keal akekua Ranch, Ltd., 57 Haw. 124, 130-32, 551 P.2d 525, 529-30

(1976) (holding that architect’s violation of licensing statute
did not render contract to performarchitectural services void
and unenforceabl e, inasnmuch as statute, which provided for penal
sanctions but was silent with respect to enforceability of
contracts of its violators, could not be interpreted as intending
forfeiture of fees for services, wholly out of proportion to the
requi renents of public policy, extent of harm and noral quality

of conduct of parties), Kona Joint Venture I, Ltd. v. Covella, 88

B.R 285 (D. Haw. 1988) (holding that, when neither real estate
brokers’ licensing statute nor its legislative history indicated
that | egislature intended unenforceability of unlicensed broker’s

conmmi ssi on agreenent, broker was entitled to retain comm ssion

paid), and United National Bank of Mam v. Airport Plaza Limted
Part nership, 537 So. 2d 608, 610-11 (Fla. C. App. 1989) (holding

that, in action to enforce note and nortgage by nortgagee, which
performed brokerage services as part of agreenent w th nortgagor
nortgagee’s failure to obtain broker’s license in violation of
statute invalidating unlicensed person’s contracts for conm ssion
did not render entire real estate transaction void). The WIson
court observed that “[t]he fact that in another professional
licensing situation the legislature has explicitly provided for
nonenforceability of contracts increases the possibility that, if
the |l egislature had i ntended unenforceability here, it would have
expressed such an intent.” WIson, 57 Haw. at 132, 551 P.2d at
530.
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Wl son, Kona Joint Venture, and United National Bank

reflect the principle that, under appropriate circunstances, the
court will sever the illegal portion of a transaction and enforce
the remainder. By way of illustration:
In Hardcastle Pointe Corp. v. Cohen, 505 So.2d 1381
(Fla. 4th DCA 1987), it was held that a portion of a

contract for real estate consulting services which required
the performance of broker services by an unlicensed person

was void. The court severed the illegal portion and
enforced the remai nder of the contract relating to site
devel opment and ot her nonbrokerage duties. I'll egal

br okerage services called for under the contract were found
to be separate and distinct fromthe site devel opment
servi ces.

Here, simlarly, the illegal brokerage service portion
of the contract does not go to the essence of the agreenent
-- amultimllion dollar sale of real estate. If the broker
service agreenent is severed, the agreement for the sale of
real estate is still wholly supported by valid | ega
consi deration. See Local No. 234 of United Ass’'n of
Journeynen v. Henley & Beckwith, Inc., 66 So.2d 818 (Fla.
1953) (contract will be enforced where illegal portion does
not go to essence of contract and where it is still
supported by valid | egal prom ses on both sides after
illegal portion is elimnated); Slusher v. Greenfield, 488
So.2d 579 (Fla. 4th DCA 1986) (same). See also Title &
Trust Co. v. Parker, 468 So.2d 520 (Fla. 1st DCA 1985)

(court will give effect to valid contract ternms and ignore
invalid terms in order to carry out contract’s essentia
pur pose) .

Uni ted National Bank, 537 So. 2d at 610-11

Thus, the general rule is that severance of an illegal
provision of a contract is warranted and the |lawful portion of
the agreenent is enforceable when the illegal provision is not
central to the parties’ agreenment and the illegal provision does
not involve serious noral turpitude, unless such a result is
prohi bited by statute. See Bairel v. MTaggart, 618 N W2d 754,
757 (Ws. C. App. 2000); In Re Pacific Adventures, Inc., 5 F
Supp. 2d 874, 882 (D. Haw. 1998) (quoting A v. Frank Huff

Agency, Ltd., 61 Haw. 607, 619, 607 P.2d 1304, 1312 (1980) (“It

is well settled under ordinary contract |aw, however, that a
partially illegal contract may be upheld if the illegal portion

is severable fromthe part which is legal.”) (Ctation
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omtted.)); Calamari & Perillo, Contracts § 22-5(d) (2d ed.
1977).

The doctrine of severability is inapposite to the
present matter, however, because the contract at issue is the
| oan agreenent itself, which is not divisible. The fact is
i nescapabl e that The Mrtgage Warehouse was an unli censed
nort gage broker within the neaning of HRS ch. 454 and that it
“made” the |l oan on Kida's behal f, as proscribed by HRS § 454-1.
We hold that the broad | anguage of HRS § 454-8, which expressly
invalidates “any contract entered into by any person with any

unlicensed nortgage broker,” read in pari nateria with the

definition of “nortgage broker” as set forth in HRS § 454-1,
conpel s the conclusion that a note and nortgage designating the
broker as the creditor as a result of the broker’s brokering
activities falls within the proscription of HRS ch. 454. \Wen a
statute requiring a license declares void contracts “nmade” by an
unl i censed person, the violation of the statute is a defense to
enforcenment of the instrunent even against a holder in due
course. See Kedzie and 103rd Currency Exchange v. Hodge, 619

N. E. 2d 732, 736-38 (II1l. 1993); Rash v. Farley, 15 S.W 862 (Ky.
Ct. App. 1891).

Beneficial Hawaii concedes that notes and nortgages are

contracts. See Metropolitan Life Ins. Co. v. Strnad, 876 P.2d

1362, 1365 (Kan. 1994); Federal Deposit Ins. Corp. v. Hennessee,

966 F.2d 534, 537 (10th G r. 1992); Anerican Sav. & Loan Ass’'n v.

Bl omgui st, 445 P.2d 1, 4 (Uah 1968); Lincoln Nat. Life Ins. Co.

v. Kelly, 17 N.W2d 906, 909 (N.D. 1945). Assum ng, as the
circuit court found, that Kida authorized Kobayashi to sign the
| oan docunents and/or ratified the transaction by his conduct,

the note and nortgage at issue were nevertheless contracts to
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whi ch The Mortgage Warehouse was a party. The record is
uncontroverted that The Mortgage Warehouse procured the docunents
for conpensation or gain by negotiating and nmaki ng the nortgage

| oan on Kida s behalf. Accordingly, The Mrtgage Warehouse was a
“nortgage broker” within the nmeaning of HRS § 454-1. |Inasnuch as
The Mortgage Warehouse was an unlicensed entity, we hold that the
contracts were void and unenforceabl e pursuant to HRS § 454-8.
Beneficial Hawaii may not enforce the note and nortgage, even if
the contracts were authorized and/or ratified by Kida and validly
assigned to Beneficial Hawaii. Accordingly, we need not reach
Kida' s points of error regarding the formation of the |oan
contract and the assignnent of the note and nort gage.

B. Beneficial Hawaii Has Failed To Establish That It Is
Entitled To Equitable Relief.

Beneficial Hawaii argues in its answering brief that
interpreting HRS 8§ 454-8 so as to void the nortgage | oan woul d
| ead to an unjust result, inasrmuch as the borrower woul d be
enriched at the expense of the holder of the |oan instrunents
nmerely because the nortgage broker was an unlicensed one. It
cannot be gainsaid that the unqualified cancellation of the
invalid loan would enrich Kida. 1In fact, Kida concedes in his
reply brief that a proper party may have equitable rights to
recover the funds advanced on his behalf in satisfaction of the
pur chase agreenent.

As a prelimnary matter, we address Kida s argunent
that the circuit court did not have jurisdiction to grant
Beneficial Hawaii equitable renedies when | egal renedies were

avail abl e.

[Tl he general principle [is] that equity will not take
jurisdiction when the conmpl ai nant has a conpl ete and
adequate remedy at law. That rule does not apply, however,
and this is one of the exceptions, when the claimof the
compl ai nant is of an equitable nature and admts of a remedy
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in a court of equity only.

Henry Wt erhouse Trust Co. v. King, 33 Haw. 1, 9 (1934).

Mortgage foreclosure is a proceeding equitable in nature and is

t hus governed by the rules of equity. See, e.q., Bank of Hawaili

v. Horwoth, 71 Haw. 204, 213 & 213 n.9, 787 P.2d 674, 679-80 &
680 n.9 (1990) (citing Honolulu Plantation Co. v. Tsunoda, 27

Haw. 835, 840 (1924); Honolulu, Ltd. v. Blackwell, 7 Haw. App.

210, 219, 750 P.2d 942, 948 (1988)) (noting that “[b]efore the
adoption in 1952 of HRCP Rule 2 calling for ‘one formof action
to be known as “civil action”[,]’ the statute authorizing
forecl osures by action conpelled such suits to be brought in
equity”) (sone brackets added and sone in original); Bank of

Hawaii v. Davis Radio Sales and Service, Inc., 6 Haw. App. 469,

480-81, 727 P.2d 419, 427 (1986).

A conplaint in equity is an appeal to the exercise of the
equity court’s sound discretion, Flem ng v. Napili Kai

Ltd., 50 Haw. 66, 430 P.2d 316 (1967). Equity jurisprudence
is not bound by strict rules of law, but can nold its decree
“to do justice,” id., and a court of equity, once having
assumed jurisdiction, may retain the case to afford conplete
relief. Tugaeff v. Tugaeff, 42 Haw. 455 (1958).

Id. at 481, 727 P.2d at 427. See also Forte v. Nolfi, 25 Cal.
App. 3d 656, 692, 102 Cal. Rptr. 455, 479 (Cal. C. App. 1972)

(hol di ng that when note and deed of trust were null and void and
of no legal effect because of forgery, assignee of note and deed
of trust, nevertheless, had equitable |ien upon property for
val ue of construction work for which note and deed of trust were
given). Accordingly, the circuit court had the power to grant
Beneficial Hawaii its requested relief, nanely, a foreclosure
sale to satisfy Kida s all eged i ndebtedness, on equitable
gr ounds.

Exhibiting instincts ainmed in the right general
direction, the circuit court in the present matter stated the

following in its conclusions of |aw
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L. Irrespective of the validity of the note and
nortgage, Kida is liable to Beneficial [Hawaii] under the
Doctrine of Equitable Subrogation. Under the Doctrine of
Equi t abl e Subrogati on, one who advances money to pay off an
encumbrance with the express understanding that it is to be
secured by a first lien on the property will be subrogated
to the rights of the prior encunmbrancer in the event that
the new security is for any reason not a valid first lien on
the property (unless superior or equal equities will be
prejudiced). Smith v State Savings & Loan Assn., 175 Cal
App. 3d 1092, 223 Cal. Rptr. 298 (1985); [Rock River] Lumber
Corp. v. Universal Mrtgage Corp., 262 N.W2d 114 (W s.
1978); Peters v. Weatherwax, 69 Haw. 21, 731 P.2d 157 (1987)
(recogni zi ng equitable subrogation); Hawaiian Government V.
Cartwright, 8 Haw. 697 (1890); Restatenment of Restitution
Section 162, cm a (1937).

M In the present case, the funds fromthe July 1994
| oan satisfied the prior encunmbrance under the Agreenment of
Sale. The July 1994 | oan was understood to be secured by
the mortgage, as a first lien on the property. Even if the
July 1994 Mortgage were invalid, Beneficial [Hawaii] is
entitled to Equitable Subrogation to the position of the
prior encunbrance that was satisfied by the |oan proceeds
Thus, Beneficial [Hawaii] is entitled to Equitable
Subrogation to the position of the encumbrancer under the
Agreement of Sale.

Al t hough the circuit court accurately described the doctrine of
equi tabl e subrogation, the doctrine does not fit this case
because the agreenment of sale did not create the kind of
“encunbrance” upon the property in favor of the seller, Choy, to
whose rights Beneficial Hawaii could be “subrogated.” In
accordance with the agreenent of sale, “title” to the property

remained in the seller. See Horwoth, 71 Haw. at 211-12, 787 P.2d

at 678-79; Jenkins v. Wse, 58 Haw. 592, 596, 574 P.2d 1337,

1340-41 (1978). In this context, the seller’s interest is
sonetimes described as “a lien serving as security for the

paynent of the purchase price.” See Horwoth, 71 Haw. at 211-12,

787 P.2d at 679. However, the “lien, |like every other equitable

lien, is not an interest inthe land . . . but [is] nerely an

encunbrance.” 1d. at 212 n.8, 787 P.2d 679 n.8 (enphasis in

original) (quoting 2 J. Ponmeroy, Equity Jurisprudence § 386, at

24 (5th ed. 1941)).
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Accordingly, this court has described the outer limts

of the doctrine of equitable subrogation as foll ows:

Subrogation is a venerable creature of equity
jurisprudence, “so adm nistered as to secure real and
essential justice without regard to form .]” H. Sheldon
The Law of Subrogation 8 1, at 2 (1882) (footnote omtted).
“I't is broad enough to include every instance in which one
party pays a debt for which another is primarily answerabl e
and which, in equity and good conscience, should have been
di scharged by the latter[.]” 1d. (footnote omtted). It
“is defined by Sheldon to be ‘the substitution of another
person in the place of a creditor, so that the person in
whose favor it is exercised succeeds to the rights of the
creditor in relation to the debt.’” Kapena v.

Kal el eonal ani, 6 Haw. 579, 583 (1885). When subrogation
occurs, “[t]he substitute is put in all respects in the

pl ace of the party to whose rights he is subrogated.” [d.
In effect, he “steps into the shoes” of the party. See

Put nam v. Comm ssioner, 352 U.S. 82, 85, 77 S.Ct. 175, 176

1 L.Ed.2d 144 (1956); A. Wndt, lnsurance Clains and

Di sputes 8 10.05, at 409 (1982); Black’s Law Dictionary 1279
(5th ed. 1979).

Peters, 69 Haw. at 27, 731 P.2d at 161-62 (brackets in original).
| nasnuch as an agreenent of sale “is an executory

contract which binds the vendor to sell and the vendee to buy the
realty which constitutes the subject matter of the transaction,”
Jenkins, 58 Haw. at 596, 574 P.2d at 1340, The Mortgage Warehouse
and/ or Novus Financial may be viewed as having paid Kida' s “debt”
in the sense of having satisfied his obligation under the
agreenent of sale.® The fact remains, however, that Choy was not
Kida’s “creditor”; rather, she was the other party to the
agreenment of sale, whose performance -- i.e., conveyance of title

to Kida -- had not yet occurred.

° “I Al n assignee assumes the assignor’s equitable subrogation rights

[ pursuant to] the general rule . . . that where a valid assignment of a
nort gage has been consummated with proper consideration, the assignee is
vested with all the powers and rights of the assignor.” Mort v. United

States, 86 F.3d 890, 894 (9th Cir. 1996). Accordingly, assum ng that the
mort gage | oan at issue in the present matter was validly assigned, with proper
consi deration, from The Mortgage Warehouse through the several nesne
assignments to Beneficial Hawaii, the latter would have the equitable
subrogation rights of the former.
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In Jenkins, we described the rights of the parties to

an agreenent of sale as foll ows:

Under an agreement of sale, the legal title to the
property remains in the seller, but upon the execution and
delivery of the agreenment of sale, there accrues to the
vendee an equitable interest in the land. Cf. Hofgaard &
Co. v. Smith, 30 Haw. 882 (1929). The purchaser becones
vested with the equitable and beneficial ownership of the
property, Kresse v. Ryerson, 64 Ariz. 291, 169 P.2d 850
(1946), and unless the agreement provides otherwi se, the
vendee is entitled to its i mmedi ate possession. The |ega
title is retained by the vendor essentially as security for
the payment by the vendee of the purchase price. See
S.R.A., Inc. v. Mnnesota, 327 U S. 558, 66 S. Ct. 749, 90
L. Ed. 851 (1946). Additionally, and as a further assurance
to the vendor that the purchaser will perform his end of the
bargain, the agreenment of sale generally provides for
cancell ation and forfeiture, at the vendor’'s option, upon
default by the vendee in the payment of the purchase price

Strict foreclosure pursuant to the provisions of an
agreement of sale has the effect of divesting the purchaser
of his equitable interest in the property, as well as any
right he may have to recover any noneys he has paid on
account of the purchase price

Id. at 596-97, 574 P.2d at 1340-41.

Prior to the satisfaction of the agreenent of sale,
Choy’ s renedi es against Kida, in the event of the latter’s
failure to perform were limted to (1) cancellation and

retention of the nonies that Kida had paid or (2) a decree of

specific performance and danages. See Jenkins, 58 Haw. at 596-
98, 574 P.2d at 1340-42. After satisfaction of the agreenent of
sale, Choy had no further rights against Kida. S. U sunomya

Enterprises, Inc. v. Monuku Country Cub, 75 Haw. 480, 514, 866

P.2d 951, 968 (1994) (noting that “it has been |ong established
under the doctrine of nmerger that, upon delivery and acceptance
of the deed, the provisions of the underlying contract for
conveyance are nerged into the deed and t hereby becone

exti ngui shed and unenforceable”) (citations omtted).
Accordingly, Beneficial Hawaii’s “stepping into [Choy’ s] shoes”
could not confer upon it the right to forecl ose upon the

property, because Choy herself never possessed such a right.
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But equitable subrogation is not the only renedy
avai l abl e to prevent unjust enrichnent. In Small v. Badenhop, 67

Haw. 626, 701 P.2d 647 (1985), we considered the plaintiffs’

potential renmedies in an action comenced agai nst | andowners who
had acquired title to realty fromthem for nom nal consideration
in reliance upon representation, prom ses, and an agreenent to

jointly develop the property. Wth respect to general principles

of restitution, we had the follow ng to say:

Turning to the question of how injustice may best be
averted here, we note the plaintiffs prayed for the
i mposition of a constructive trust. “A constructive trust
is [one way] through which the conscience of equity finds
expression. \When property has been acquired in such
circumstances that the holder of the legal title may not in
good conscience retain the beneficial interest, equity [my
convert] himinto a trustee.” Beatty v. Guggenheim
Exploration Co., 225 N.Y. 380, 386, 122 N.E. 378, 380 (1919)
(Cardozo, J.) (citations omtted) quoted in 5 A Scott, The
Law of Trusts § 462 (3d ed. 1967). Still, the inmposition of
a trust may not be apt in the circumstances.

A party entitled to restitution may have in an
appropriate situation one or nore of the follow ng remedies:
(1) the use of self-help, (2) specific restitution of the
subject matter, (3) the inposition of a constructive trust,
(4) the enforcenment of an equitable lien, (5) the
subrogation of the party to the position of a prior
claimant, or (6) an order for the payment of money by the
person who received the benefit. See Restatement of
Restitution 8 4. We can sunmarily rule out all but the
third and fourth remedies in the situation at hand

We need not dwell on the first, second, fifth, and
sixth alternatives, for they are obviously tailored to meet
other situations. At first blush it appears the inmposition

of a trust through the entry of “a decree . . . that the
title or possession of the subject matter be transferred” to
the plaintiffs may be proper. Yet, what we are seeking is a

way “to prevent a loss to the plaintiff and a corresponding
gain to the defendant, and to put each of themin the
position in which he was before the defendant acquired the

property.” 1d. 8 160 comment d. The inposition of a
constructive trust on the subject property would not have
the desired effect. It would provide a remedy inconsistent

with the fundamental precepts of restitution, for it would
give the plaintiffs nore than they had.
Restitution, however, may be acconplished “not only by

. compelling the surrender . . . of property . . . , but
al so by inmposing an equitable lien upon the property in
favor of the plaintiff.” Id. 8 161 coment a. The
Rest at ement articul ates of the pertinent principle in these

terms:
Where property of one person can by a proceeding
in equity be reached by another as security for a
claimon the ground that otherwi se the former would be
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unjustly enriched, an equitable lien arises.
Id. 8 161. We think injustice could be prevented here by
the establishment of a proper lien on the subject property.
See Coelho v. Fernandez, 46 Haw. 578, 593, 384 P.2d 527, 535
(1963) (citing King v. Thonmpson, 9 Pet. 204, 34 U S. 204, 9
L. Ed. 102 (1835)).

Id. at 638-40, 701 P.2d at 655-56 (brackets and ellipsis points
in original) (footnotes omtted). See also In re 2003 and 2007

Ala Wai_Blvd., 85 Hawai‘i 398, 412, 944 P.2d 1341, 1355 (App.

1997) (“An equitable lien is a claimfor paynent secured by real
property not as a result of any agreenment between the parties but
because of the application of principles of equity and fairness.”
(Gting Small.)). Accordingly, the question arises whether
Beneficial Hawaii has a right to any further proceedings in the
circuit court to determne its entitlenent to equitable renedies,
such as an equitable lien, so as to prevent Kida s unjust
enrichment. W hold that it does not.

At trial, Beneficial Hawaii failed to adduce any
evidence that it had paid value for the note and nortgage it is
attenpting to enforce. |ndeed, Beneficial Hawaii concedes on
appeal that it “did not assert at trial that it was a holder in
due course,” but nerely contended that “it was entitled to
enforce the Note and that it was the holder of the Note.” For
that reason, the record is devoid of any evidence regarding
consi deration that Beneficial Mrtgage may have given in
acquiring the | oan from Novus Financial. Thus, inasnuch as
Beneficial Hawaii has expressly di savowed any claimto the status
of “holder in due course” and “[r]estitution restores a person to
the position he fornerly occupied, either by the return of
sonmet hing which he fornmerly had or by the receipt of its
equi valent in noney,” Hong v. Kong, 5 Haw. App. 174, 182, 683

P.2d 833, 841 (1984) (internal quotation marks and citation

omtted), it is axiomatic that equitable relief is available to
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Beneficial Hawaii only to the extent that it has paid value for
the right to enforce the note and nortgage. Any recovery in
excess of that value “would provide a renmedy inconsistent with
t he fundanental precepts of restitution, for it would give the
plaintiffs nore than they had.” Small, 67 Haw. at 639, 701 P.2d
at 656. Beneficial Hawaii’'s failure of proof in the foregoing
regard is fatal to any claimof a right to equitable relief in
the present action.
V. CONCLUSI ON

Based on the foregoing reasoning, we reverse the

circuit court’s judgnment and decree of foreclosure in favor of

Beneficial Hawaii, filed on March 15, 1999.
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