NO. 22656

IN THE SUPREME COURT OF THE STATE OF HAWAI ¢

SANDY BOGGS, Pl aintiff-Appellant,
VS.

STEVEN EUGENE BOGGS, Def endant - Appel | ee.

APPEAL FROM THE FAM LY COURT OF THE FIRST C RCUI T
(FC-DA NO. 96- 0495)

VEMORANDUM OPI NI ON
(By: Moon, C J., Levinson, Nakayama, Ram |, and Acoba, JJ.)

In this consolidated appeal,! plaintiff-appellant Sandy
Boggs? (Sandy) appeals from several orders of the famly court in
an ongoi ng di spute involving the enforcenent of a protective
order in favor of defendant-respondent Steven Boggs (Steven) and
his famly against Sandy and the famly court’s award of
attorney’s fees and costs to Steven.

. BACKGROUND

A Hi story of Rel ationship

The followng facts are based on the famly court’s
findings of fact entered on June 23, 1997 in support of its

February 14, 1997 protective order against Sandy.

1 By order dated February 2, 2001, this court consolidated appeal Nos.
21677, 22625, and 22656, under appeal No. 22656, for purposes of disposition

2 We note that the instant appeals were filed in the name of Sandy
Boggs, despite the famly court’s February 14, 1997 order directing Sandy to
“immedi ately cease using the surname ‘Boggs’ and . . . cause all of her
records reflecting such name to be changed and the name ‘Boggs’' deleted.”



Steven and Sandy began dating in 1980. At that tine,
Sandy represented herself as Sandy Byrnes, but would |ater use a

series of other names, including, inter alia: Sandy Boggs (Sandy

and Steven were never narried), Sandy Burgard, Sandy Ek, and
Francis Byrnes. Sandy noved into Steven's Makaa Street
residence in 1981. They lived together at the residence on and
off for several years. |In 1987, Steven |left Hawai‘ and noved to
California to attend | aw school. He allowed Sandy to remain in
the residence to naintain the property. Steven added Sandy’s
nane on the title to the property to facilitate her managenent of
the property. During the tine Steven was attendi ng | aw school,
bot h he and Sandy dated ot her people. Wen he returned to
Hawai ‘i in 1990, they decided to give their relationship another
try. Wile Steven was studying for the bar examnation in early
1991, Sandy becane violent and threatening toward him Steven

| eft the residence. Thereafter, Sandy broke into Steven's
private | ocked filing cabinet and stole his personal business and
financial records. She then went to several brokerage houses
where Steven had accounts and changed the mailing address to her
private drop box to which Steven did not have access. She mmde
charges on Steven's credit cards and opened new credit card
accounts in Steven’s nane w thout his know edge or consent. In
March 1991, Sandy had the | ocks changed to the front door of
Steven’s Opi hi kao residence, where he was then living. She also

broke into the residence, stole blank checks from Steven’'s



checkbook, and used the stol en checks, which resulted in over
$1, 200. 00 bei ng charged agai nst Steven's checki ng account.

I n Decenber 1991, Steven began dating his future wife,
Di ane, which upset Sandy. In 1992, Steven began to canpai gn for
a state political office and noved to Hawai ‘i Kai. Over the next
year or so, Sandy’'s harassnent of Steven escal ated, and she al so
began harassing D ane and Diane’s famly. This harassnent
i ncl uded phone calls, letters, showng up uninvited to Steven’s
resi dence and canpai gn functions, and hiring a detective to find
out information about Diane, Diane’s famly and the couple’s
weddi ng plans. In October 1992, Steven ran into Sandy in
Honol ul u, and Sandy told himthat she had a dream about Di ane in
a body bag. Steven and Diane married in May 1993. On June 2,
1993, at Honolulu Airport, Sandy verbally attacked Steven and
Di ane and attenpted to ram Steven’s car. On June 9, 1993, Steven
petitioned the famly court for a tenporary restraining order
agai nst Sandy. However, a hearing was never held because Sandy
coul d not be served.

In July 1993, Steven filed a police report after
di scovering that Sandy had nade fraudulent credit card charges in
his nane (totaling nore than $10,000) in May and June 1993.
Steven filed two additional police reports in October 1993 due to
Sandy’ s repeated harassnment. However, Sandy’s behavi or conti nued
t hrough 1994 and 1995, including interfering with Steven’s

financial affairs, making numerous harassing calls to Steven and



Di ane at their residence, and naking harassing calls to Steven at
his office, using various aliases.

In 1996, Steven contacted an attorney regarding the
Maka'a Street residence, where Sandy was still living, in order
to address his rights as an owner of the property and because he
needed to retrieve personal belongings fromthe residence. Sandy
received official notice that Steven would be inspecting the
resi dence on March 7, 1996. Steven went to the residence several
tinmes that day to collect his personal belongings. He went once
with two private investigators when no one was hone and changed
the | ocks, went once again alone, and planned to return a third
time. Wien he returned, there were several police officers at
the residence. The police had responded to a 911 call made by
Sandy cl aiming that soneone had broken into the house, was in her
closet with a knife, and was trying to kill her. Steven
approached the house where a | ocksmi th was changi ng the | ocks.
Upon seeing Steven, Sandy screaned for help, attracting several
police officers. Steven explained why he was there and showed
the officers his deed to the property. The officers asked Steven
if he wished to collect any of his bel ongings, but Steven refused
to enter the house while Sandy was there. After speaking with
the police, Steven |eft the house.

B. Procedural History

On May 22, 1996, Sandy filed an “Ex Parte Petition for
Tenporary Restraining Order [(TRO] for Protection” against

Steven in the Famly Court of the First Crcuit. Sandy nmade
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several allegations, including, inter alia, that: (1) on March 7,

1996, Steven had broken into her hone, stolen her bel ongi ngs,
t hreat ened her on nunerous occasions, and physically abused her;
(2) she and Steven had an abusive rel ationship that had | asted
el even years; (3) Steven was nentally ill and posed a threat to
her; and (4) that Steven had killed and threatened to kill her
cats. The petition was heard on June 4, 1996, at which tine both
parties requested a protective order against the other. The
famly court issued nutual tenporary restraining orders and set
the matter for trial

After conducting several hearings, the famly court
entered its order on February 14, 1997 [hereinafter, February 14,

1997 Order]. The famly court found that,

1. None of the stated allegations contained in
[ Sandy’s May 22, 1996 TRO Petition] are supported by the
evi dence

2. [ Steven] was not physically and emotionally
abusive to [Sandy] throughout their relationship of eleven
(11) years as [ Sandy] cl ai med.

4. As between the parties, [Sandy] was |ess credible
than [Steven]. The [c]ourt considered numerous
circumstances and events in determ ng the relative
credibility of [the parties.] Those circunstances and
events included but were not |limted to

(a) the circunmstances surroundi ng [ Sandy’s] use of

the surname “Boggs”;

(b) [ Sandy’s] inability to recall

(c) [ Sandy’ s] | ack of medical evidence

(d) the time between [Sandy’'s] filing for a

Temporary Restraining Order and date of the
al |l eged events therein;

(e) i nconsi stency between [Sandy’s] fearful ness and
her repeated attenmpts to contact and confront
[ Steven];

(f) [ Sandy’ s] outrage upon | earning of [Steven’s]

marri age to DI ANE BOGGS

(h) [ Sandy’ s] conduct that may have caused harmto
[Steven] in attenpting to open bank accounts in
[ Steven’s] name, forging [Steven's] nanme,
stealing checks from [Steven], and/or charging
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wi t hout authorization on [Steven’'s] credit card;
and

(i) [ Sandy’ s] history and pattern of threatening and

harassing conduct simlar to the present case
directed at other individuals in the past.

5. As between the parties, [Sandy], and not [Steven],
was the true aggressor and [Steven], not [Sandy], was the
true victim The [c]ourt considered numerous circunstances
and events in determ ning [which party] was the aggressor

Those circumstances and events included but were not |limted
to:
(b) [ Sandy’ s] adm ssion to vulgar, threatening
cal |l s;
(c) [ Sandy’ s] adm ssion to outrage at [Steven’s]
refusal to respond to her calls;
(d) [ Sandy’s] hiring of a private investigator to
contact DI ANE BOGGS and her famly
(e) [ Sandy’ s] use of harassing, vulgar greeting

cards using profane | anguage to suggest that she
and [Steven] had sexual relations just prior to
the date of [Steven’'s] marriage to DI ANE BOGGS

(f) [ Sandy’ s] uninvited and unwel come presence at
[ Steven’s] residence and campaign functions;

(9) [ Sandy’ s] adm ssion of |eaving harassing
messages for [Steven];

(h) [ Sandy’ s] adm ssion of threatening and harassing
calls to [Steven’'s] wife;

(i) Honol ul u Police Departnment records and phone

company records supporting [Steven’s] clains;

(k) [ Sandy’s] attempt to run into [Steven's] vehicle
whil e scream ng at [ Steven];

(") [ Sandy’ s] use of [Steven’s] surname without
| egal basis;

(n) [ Sandy’ s] interception of [Steven's] mail, theft
of [Steven’'s] records, entry into [Steven’ s]
home, and pursuit of [Steven] and his wife;

(0) [ Sandy’ s] damage to [Steven’'s] property;

The famly court ordered as follows:

A. The [Tenmporary] Restraining Order entered in favor
of [Sandy] and against [Steven] on June 4, 1996 is hereby
di ssol ved forthwith;

B. The [Tenporary] Restraining Order entered in favor
of [Steven] and his fam |y and agai nst [Sandy] is hereby
extended to and shall continue in effect until June 4, 1999

C. A separate Family Court Restraining Order in favor
of [Steven], his famly, and his agents and against [ Sandy]

shall enter concurrently with this Order.

D. [Sandy] shall enroll in and conplete an anger
management program at her expense, to commence as soon as
possi bl e.

E. [Sandy] shall immedi ately cease using the surnane
“Boggs” and shall imediately cause all of her records
reflecting such nane to be changed and the name “Boggs”
del et ed.
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F. [Sandy] shall immedi ately cease hol ding herself out
as the spouse or fornmer spouse of Defendant for any reason
what soever

G. [Sandy] shall inmediately cease to open, attenpt to
reopen, use, charge, or encunber in any way any accounts
bel onging to [ Steven] or bearing [Steven’'s] nane.

H. [ Sandy] shall immedi ately surrender any and al
firearms in her possession, ownership or control

I . [Sandy] shall pay fifty percent (50% of [Steven’s]
| egal fees incurred in this action. .

Sandy noved for reconsideration of the February 14, 1997 order.
On April 1, 1997, the famly court denied Sandy’s notion for
reconsi deration and entered judgnment in favor of Steven agai nst
Sandy in the anmount of $22,498.69 for attorney’s fees and costs.
Sandy appealed the April 1, 1997 award of attorney’s fees to this

court. Boggs v. Boggs, No. 20666 (Haw. Jan. 14, 1999) (nem)

[ hereinafter, Boggs I]. Thereafter, on June 23, 1997, the famly
court entered even nore detailed findings of fact® and
conclusions of law in support of its February 14, 1997 and Apri

1, 1997 orders.

On Cctober 10, 1997, while the appeal in Boggs | was
pendi ng, Steven noved for enforcenent relief based on the
February 14, 1997 order seeking entry of: (1) a civil contenpt
order against Sandy for violating provisions D, E, and G of the
protective order; (2) an order “directing the issuance of
mttinmus to have [Sandy] incarcerated until she conplies with

existing [c]lourt orders”; (3) an order referring the

8 The family court entered 104 separate findings regarding the history
of the relationship between Sandy and Steven, discussed above, and re-stated
many of the findings fromits February 14, 1997 order. In addition to the
facts detailed in section |I.A. above, the famly court found that, based on a
post-nortem exam nati on of one of Sandy’'s cats done by Sandy’s own
veterinarian, the cat had died of natural causes and that there was no sign of
m streat ment.
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i nvestigation of Sandy’s perjury to the proper prosecutorial
agency for falsely accusing himof sexual assault;* (4) an order
requiring Sandy to submt to an exam nation of judgnment debtor
under oath; and (5) an order directing Sandy to pay Steven’s
attorney’s fees and costs associated with the notion for
enforcement relief. In March 1998, Sandy filed for relief from
the February 14, 1997 order and the April 1, 1997 judgnent
pursuant to Hawai‘ Fam |y Court Rules (HFCR) Rule 60(b).5 In two
orders filed April 22, 1998 and April 24, 1998 [hereinafter, the
April 1998 orders], the famly court: (1) denied Sandy’s notion
for relief; (2) partially granted enforcenent relief to Steven by
referring the case to the prosecutor’s office for crim nal

I nvestigation of possible violations of the February 14, 1997
order and al |l eged perjury; (3) based on its referral to the
prosecutor’s office for crimnal investigation, denied Steven’s
request for an order finding Sandy in civil contenpt; and (4)
ordered Sandy to pay Steven's attorney’ s fees and costs
associated with Steven’s notion for enforcenent relief and

Sandy’s HFCR Rul e 60(b) notions for relief in the anount of

4 The alleged perjury was based on the testinony of Sandy given during
a deposition in a separate matter which contradicted Sandy’'s cl ai m of sexua
assaul t.

5 We note that, notwithstanding the general effect of the filing of a
notice of appeal, the mere filing of a notice of appeal does not affect the
validity of a judgment, and the famly court retains jurisdiction to enforce
the judgment. See TSA Int'l, Ltd. v. Shim zu Corp., 92 Hawai‘i 243, 265, 990

P.2d 713, 735 (1999). This court has recognized that a HFCR Rule 60(b) notion
may be filed in the famly court during the pendency of an appeal. Magoon v.
Magoon, 70 Haw. 605, 610 n.1, 780 P.2d 80, 83 n.1 (1989) (citing Life of the

Land v. Arivoshi, 57 Haw. 249, 252, 553 P.2d 464, 466 (1976)). If the famly
court indicates that it will grant the motion, the appellant may then nove in
this court for a remand of the case. I d.
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$9,849.00. After the famly court denied Sandy’s notions for
reconsi deration of the April 1998 orders, Sandy appeal ed. The
appeal fromthe April 1998 orders is presently before this court

as Boqggs v. Boggs, No. 21677.

On Septenber 30, 1998, the I CA issued a sumary
di sposition order (SDO) affirmng the February 14, 1997 order

awar di ng Steven attorney’s fees and costs. Boggs v. Boggs, No.

20666 (Haw. C. App. Sept. 30, 1998) (SDO. This court granted
Sandy’s petition for wit of certiorari to reviewthe ICA s
decision. On January 14, 1999, this court issued a nenorandum
opinion in Boggs | and held that the famly court did not have
authority to award attorney’'s fees under Hawai ‘i Revised Statutes
(HRS) 8§ 586-5.5(a), the statute cited in the famly court’s
February 14, 1997 order. However, we concluded that the famly
court did have authority to award attorney’s fees under a
different statute, HRS 8 607-14.5. Under HRS § 607-14.5, the
famly court’s award of attorney’s fees must be based upon a
specific finding that Sandy’s suit was frivolous. Because the
famly court made no such finding, this court vacated the ICA' s
sumary di sposition order and remanded the case to the famly
court for a specific witten determ nation of whether the suit
was frivol ous.

On May 26, 1999, the famly court, on remand, nade a
specific finding of frivolousness, incorporating all of its June
23, 1997 findings of fact and conclusions of |aw, and entered an

order awarding attorney’s fees and costs to Steven in the
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original anmpunt. Sandy appealed the famly court’s May 26, 1999

order, which is presently before this court as Boggs v. Boggs,

No. 22625.

Meanwhile, with the expiration date of the original
protective order against Sandy approaching, Steven noved for a
t hree-year extension of the protective order. On June 2, 1999,
the famly court granted Steven’s notion and extended the
protective order against Sandy until June 4, 2002. Sandy’s
appeal fromthe June 2, 1999 order is presently before this court

as Boggs v. Boggs, No. 22656.

As previously noted, appeal No. 21677 (fromthe Apri
1998 order), appeal No. 22625 (fromthe May 26, 1999 order), and
appeal No. 22656 (fromthe June 2, 1999 order) were consoli dated
for purposes of disposition.

1. STANDARDS OF REVI EW

A. Award of Attorney’'s Fees

It is the general rule in this jurisdiction that
attorney's fees and costs may not be awarded absent statute,
agreenent, stipulation, or precedent authorizing the allowance

thereof. See Lenmy v. Leander, 92 Hawai ‘i 614, 626, 994 P. 2d

546, 558 (2000). Whether an award of attorney’s fees and costs
is authorized by law is a question of |aw reviewabl e de novo.

See, e.qg., id. at 620, 626, 994 P.2d at 552, 558. The

reasonabl eness of an award of authorized attorney's fees and

costs is reviewed for an abuse of discretion. See Booker v.

M dpac Lunber Co., Ltd., 65 Haw. 166, 170-71, 649 P.2d 376,
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379-80 (1982). "An abuse of discretion occurs where the trial
court has clearly exceeded the bounds of reason or disregarded
rules or principles of law or practice to the substanti al

detrinment of a party litigant." State ex rel. Bronster v. United

States Steel Corp., 82 Hawai'i 32, 54, 919 P.2d 294, 316 (1996).

B. Fi ndi ngs of Fact and Concl usi ons of Law

Fi ndi ngs of fact entered by the famly court “shall not
be set aside unless clearly erroneous, and due regard shall be
given to the opportunity of the trial court to judge the
credibility of the witnesses.” Hawai‘i Fam |y Court Rules (HFCR)

Rul e 52(a) (2000); see also In the Interest of Jane Doe, 84

Hawai 'i 41, 46, 928 P.2d 883, 888 (1996). Under this standard,
we will not disturb a finding of fact unless, after exam ning the
record, we are left with a "definite and firm conviction

that a m stake has been commtted.” |[d. (citation and brackets
omtted) (ellipses in original). "The test on appeal is .

whet her there was substantial evidence to support the conclusion
of the trier of fact. 'Substantial evidence' . . . is credible
evi dence which is of sufficient quality and probative value to
enabl e a person of reasonable caution to support a conclusion.”
Id. (citation omtted) (ellipses in original).

“Conclusions of law . . . are not binding upon an
appel l ate court and are freely reviewable for their correctness.”
Id. (citation and brackets omtted). “Thus, we review
[ concl usi ons of |aw] de novo under the right/wong standard.”

Id.
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[11. DI SCUSSI ON

A. Appeal No. 22625

As previously stated, this court, in Boggs |, vacated
the famly court’s award of attorney’s fees and costs and
remanded the case for a specific witten determ nation of whether
Sandy’ s clai ns and defenses were frivolous within the neaning of
HRS § 607-14.5 (1993).°¢ HRS § 607-14.5 provided as foll ows:

Attorneys’ fees in civil actions. (a) In any civil
action in this State where a party seeks money danmages or
injunctive relief, or both, against another party, and the
case i s subsequently decided, the court may, as it deens
just, assess against either party, and enter as part of its
order, for which execution may issue, a reasonable sum for
attorneys’ fees, in an anount to be determ ned by the court
upon a specific finding that the party’'s claimor defense
was frivol ous.

(b) In determ ning the award of attorneys’ fees and
t he amounts to be awarded, the court must find in writing
that all claims or defenses nmade by the party are frivolous
and are not reasonably supported by the facts and the law in
the civil action.

(Enmphases added).

On May 26, 1999, the famly court, on renmand, entered
its specific finding of frivolousness. 1In so doing, the famly
court enphasized that: (1) there was no credi bl e evidence
supporting Sandy’s clains; (2) Sandy was the true aggressor in
this case; and (3) Sandy has been harassi ng and abusi ng Steven
for years. The famly court then nade the follow ng specific

finding of frivol ousness:

6 We note that HRS § 607-14.5 was amended in 1999. 1999 Haw. Sess. L.
Act 237, 8§ 3 at 731. Unl ess indicated otherwi se, further references to HRS
8§ 607-14.5 refer to the 1993 version in effect at the time of the proceedings
relevant to this appeal
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[Tlhe [c]ourt now makes the specific and unequivocal finding
that all of [Sandy’'s] clainms contained in her Petition are
not reasonably supported by the facts and the | aw, that they
are mani festly and pal pably wi thout merit, brought in bad
faith and therefore frivolous within the nmeaning of HRS §
607-14.5[] .

Based on the [c]ourt’s finding of frivolousness, it is
reasonable, fair and just to award [ Steven] as agai nst
[ Sandy] attorney’'s fees in the sum of $22,498.69 (i.e., 50%
of [the] $44,967.38 [in fees and costs incurred by Steven])
|l eaving intact the original award of fees [filed February
14, 1997.]

On appeal, Sandy argues that the famly court’s finding of

frivol ousness was clearly erroneous and that the famly court
abused its discretion because the anount of attorney’ s fees

awar ded was unreasonabl e. Because Sandy has not chal |l enged any
of the famly court’s June 23, 1997 findings of fact, which were
incorporated into its May 26, 1999 order, they are binding. See

Kawamata Farns, Inc. v. United Agri Products, 86 Hawai'i 214,

252, 948 P.2d 1055, 1093 (1997) ("If a finding is not properly
attacked, it is binding; and any conclusion which follows fromit
and is a correct statenent of lawis valid.").

This court has defined a frivolous claim under HRS
8 607-14.5, as "a claimso manifestly and pal pably w thout nerit,
so as to indicate bad faith on the pleader's part such that

argunment to the court was not required." Canalez v. Bob’s

Appl i ance Service Center, Inc., 89 Hawai ‘i 292, 300, 972 P.2d

295, 303 (1999) (citations omtted). Sandy contends that,
because the famly court did not sunmmarily dispose of her initial
petition, set the matter for trial, encouraged settlenent of the

matter, and heard argunents from both sides, the famly court’s
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finding of frivol ousness was clearly erroneous. Sandy’s
contentions are without nerit.

The nere fact that Sandy nade fal se statenents does
not, in and of itself, denonstrate that her claimwas “nanifestly
and pal pably without merit.” Canalez, 89 Hawai‘ at 300, 972
P.2d at 303. However, our review of the record, particularly the
famly court’s nunerous undi sputed findings, supports the
conclusion that Sandy’s initial petition for a tenporary
restraining order and the proceedings that foll owed were indeed
brought in bad faith as part of the pattern of continued
har assnment agai nst Steven.

Sandy mai ntains that the anmount of attorney’s fees
awar ded was unreasonabl e because the famly court failed to nake
any specific findings regarding Sandy’s ability to pay. She
relies on cases involving divorce proceedings wherein the famly
court awarded attorney’'s fees under HRS § 580-9 (1976).7 See

Horst v. Horst, 1 Haw. App. 617, 623-24, 623 P.2d 1265, 1270

(1981) (quoting Farias v. Farias, 58 Haw. 227, 233, 566 P.2d

7 HRS § 580-9 (1976) provided as follows:

After the filing of a conmplaint for divorce or separation
the court may make such orders relative to the persona
liberty and support of either spouse pending the conpl aint
as he may deem fair and reasonable and may enforce the
orders by summary process. The court may also compel either
spouse to advance reasonabl e anounts for the conmpensation of
wi tnesses and ot her expenses of the trial, including
attorney's fees, to be incurred by the other spouse and may
fromtime to time amend and revise the orders.

Horst v. Horst, 1 Haw. App. 617, 622 n.2, 623 P.2d 1265, 1269 n.2 (1981).
-14-




1104, 1109 (1977)). In interpreting HRS §8 580-9, this court has

stated that

an award of attorney's fees is within the sound discretion
of the trial court, limted only by the standard that it be
fair and reasonabl e. In determi ning the fair and reasonable
ampunt of attorney's fees [in divorce proceedings], the
trial court should consider the financial ability of the
parties and the anount necessary for the efficient
prosecution or defense of the action. The latter depends on
the character of the litigation, services to be perfornmed,
and all other circunmstances which may tend to | essen or
increase the probable expenses of the litigation

Id. However, we have found no authority that requires the fanmly
court to make a specific finding as to the party’ s ability to pay
an award of attorney’s fees based on a finding of frivol ousness
under HRS 8§ 607-14.5. O course, the famly court, in exercising
its discretion regarding the reasonabl eness of attorney’s fees,
may consider the party’'s ability to pay. Significantly, however,
Sandy did not allege, in her nmenorandumin opposition to Steven's
request for attorney’s fees, that she was unable to pay. CQCur
review of the record indicates that the famly court fully
considered the argunents of the parties and the applicable law in
awardi ng attorney’s fees on remand, and there is nothing in the
record that denonstrates that the famly court’s award was

unr easonabl e.

Based on the foregoing, we hold that the famly court’s
finding of bad faith was not clearly erroneous, the finding of
bad faith supported the finding of frivolousness, and the famly
court did not abuse its discretion in awarding Steven attorney’s
fees on remand. Accordingly, we affirmthe famly court’s My

26, 1999 order.
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W al so note that Sandy previously raised the ability-
to-pay argument in Boggs |I. Although not expressly rejected in
Boggs I, the argunment was inpliedly rejected by this court’s
hol ding that the famly court need only nake a witten finding of
frivolousness in order to award of fees under HRS § 607-14.5.
Sandy’ s appeal of the famly court’s May 26, 1999 order is, thus,
no nore than a restatenent of the argunents properly raised and
rejected. W therefore hold that, based on our review of the
record, Sandy’ s appeal fromthe May 26, 1999 order (No. 22625)
was brought in bad faith as part of an ongoing pattern of

harassment and is, therefore, frivolous.® See Abastillas v.

Kekona, 87 Hawai'i 446, 449, 958 P.2d 1136, 1139 (1998) (citing

Mest ayer v. W sconsin Physicians Serv. Ins. Corp., 905 F.2d 1077,

1081 (7th Gr. 1990) (“An appeal nmay be frivolous when it nerely
restates argunents that the . . . court properly rejected.”)
(Gtations and internal quotation marks omtted.).

B. Appeal No. 21677

Appealing fromthe April 1998 orders, Sandy all eges
that the famly court erred by: (1) denying her HFCR Rul e 60(b)

nmotion for relief fromthe February 14, 1997 order and April 1

8 Hawai ‘i Rules of Appellate Procedure (HRAP) Rule 38 (2000) provides as
foll ows:

I f a Hawai‘i appellate court determ nes that an appea
decided by it was frivolous, it may, after a separately
filed motion or notice fromthe appellate court and
reasonabl e opportunity to respond, award damages, i ncl uding
reasonabl e attorneys’ fees and costs, to the appellee

-16-



1997 judgnent;® and (2) awarding Steven attorney’s fees and costs
related to Steven’s notion for enforcenent relief and opposition
to Sandy’s HFCR Rul e 60(b) notion.
1. Denial of HFCR 60(b) motion

In Sandy’s HFCR Rul e 60(b) notion, she requested relief
based on: (1) newy discovered evidence under subsection (b)(2);
(2) allegations that Steven “intentionally deceived the court”
under subsection (b)(3); and (3) alleged inconsistencies in and
ot her challenges to the famly court’s findings of fact under
subsection (b)(6). 1In his opposition to the notion, Steven

argued, inter alia, that: (1) the notion was untinely; (2) the

al l eged “newl y discovered evidence” could have been and shoul d

have been discovered prior to trial in this matter; (3) there was

9 HFCR Rul e 60(b) (2000) provides as follows:

On motion and upon such terms as are just, the court may
relieve a party or a party's |legal representative from any
or all of the provisions of a final judgment, order, or
proceeding for the followi ng reasons: (1) m stake

i nadvertence, surprise, or excusable neglect; (2) newly

di scovered evidence which by due diligence could not have
been di scovered in time to move for a new trial under Rule
59(b); (3) fraud (whether heretofore denom nated intrinsic
or extrinsic), m srepresentation, or other m sconduct of an
adverse party; (4) the judgment is void; (5) the judgnment
has been satisfied, released, or discharged, or a prior
judgment upon which it is based has been reversed or

ot herwi se vacated, or it is no |longer equitable that the
judgment should have prospective application; or (6) any
ot her reason justifying relief fromthe operation of the
judgment. The notion shall be made within a reasonable
time, and for reasons (1), (2), and (3) not more than one
year after the judgment, order, or proceedi ngs was entered
or taken. For reasons (1) and (3) the averments in the
motion shall be made in conpliance with Rule 9(b) of these
rules. A notion under this subdivision (b) does not affect
the finality of a judgment or suspend its operation. This
rule does not limt the power of a court to entertain an

i ndependent action to relieve a party froma judgnment,
order, or proceeding, or to set aside a judgment for fraud
upon the court.
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no deception on Steven's part; (4) the findings of fact were
supported by sufficient evidence and clearly indicated the
court’s determnation with respect to the credibility of the
principle witnesses, i.e., the parties; (5) any m nor
I nconsi stencies in the findings could be explained and/ or were
not relevant; and (6) Sandy failed to denonstrate any
“exceptional circunstances” justifying relief under HFCR Rul e
60(b)(6). After reviewng the parties’ witten nenoranda and
supporting docunents and hearing oral argunent, the famly court
sumarily denied Sandy’s HFCR Rule 60(b) notion in all respects.
On appeal, Sandy contends that the famly court erred
by denying the notion. Sandy’s entire argunent, in both her

opening and reply brief, is as follows:

Further, the Famly Court clearly abused its discretion in
denying [Sandy’'s] Motion for Relief From Order of February
14, 1997 and April 1, 1997, as [Sandy’'s] motion showed cl ear
evidence of physical abuse of [Sandy] by [Steven] and that
[Steven] perpetrated fraud upon the court.[19]
Sandy’ s opening brief fails to identify anything in the record
to support her point of error or challenge any specific finding
of fact or conclusion of law by the famly court. See HRAP Rul e

28(b)(4) and (7) (2000).* Sandy asserts that her notion

10 The same argument, verbatim is repeated in the reply brief without
addi ti onal support.

11 HRAP Rule 28(b) provides in relevant part as follows:

[ T] he appellant shall file an opening brief, containing the
foll owi ng sections . :

(4) A concise statement of the points of error set
forth in separately nunmbered paragraphs. Each point shall
state: (i) the alleged error commtted by the court or
agency; (ii) where in the record the alleged error occurred,;
(continued...)
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cont ai ned “cl ear evidence of physical abuse” and Steven
“perpetrated fraud upon the court,” but fails to provide any
argunent, legal authority, or evidence showing that the famly
court acted irrationally or disregarded applicable | aw in denying
her nmotion. See HRAP Rule 28(b)(7). Because of Sandy’'s failure
to comply with the HRAP, we disregard her contentions with
respect to the denial of her HFCR Rul e 60(b) notion, and decline
to notice plain error.

2. Award of Attorney’'s Fees and Costs

Sandy contends that the famly court erred in awarding
Steven attorney’s fees and costs in the anount of $9,849.40 in
connection with his notion for enforcenent relief and his
opposition to her HFCR Rul e 60(b) notion. Specifically, Sandy
all eges that the famly court erred because: (1) the court |acked
statutory authority to award fees and costs; (2) the court failed

to make a finding as to Sandy’s ability to pay; and (3) the award

(... continued)
and (iii) where in the record the alleged error was objected
to or the manner in which the alleged error was brought to
the attention of the court or agency. Where applicable, each
point shall also include the foll owi ng

(C) when the point involves a finding or conclusion of
the court or agency, a quotation of the finding or
concl usi on urged as error;

Poi nts not presented in accordance with this section
will be disregarded, except that the appellate court, at its
option, may notice a plain error not presented

(7) The argunment, containing the contentions of the
appel l ant on the points presented and the reasons therefor
with citations to the authorities, statutes and parts of the
record relied on. The argument may be preceded by a concise
summary. Points not argued may be deenmed wai ved

(Emphases added) .
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was i nequitable because it did not reflect the nmerits of the
pl eadi ngs. Steven argues that the famly court had the inherent
authority to award attorney’s fees and costs under HRS
§§ 571-8.5(a)(6) and (10) (1993), HRS § 586-5.5 (Supp. 1996), HRS
8§ 586-11 (1993), as well as express authority to award attorney’s
fees and costs under HRS § 607-14.7 (1993). He further contends
that the nerits of the pleadings and the evidence presented in
support thereof showed that: (1) Sandy had violated the famly
court’s February 14, 1997 protective order; (2) an award of
attorney’s fees was necessary to enforce the protective order and
prevent a mscarriage of justice; (3) significant expense was
incurred due to Sandy’s “bad faith” in avoiding service of
process; and (4) Sandy’s HFCR Rule 60(b) notion for relief was
frivol ous.

As previously stated, attorney’s fees cannot be awarded
unl ess aut horized by statute, stipulation, agreenment or

precedent. Lenmay v. Leander, 92 Hawai‘i 614, 626, 994 P.2d 546,

558 (2000). Because there was no stipulation or agreenent
between the parties as to attorney’s fees, we nmust determ ne
whether the famly court’s award of attorney’s fees and costs was
aut hori zed by statute or precedent.

The famly court’s April 1998 orders did not cite any
specific statutory provision or other authority supporting its
award of fees and costs. The award included attorney’ s fees
incurred by Steven in seeking enforcenment of the famly court’s

protective order and in defendi ng agai nst Sandy’ s HFCR Rul e 60(b)
-20-



notion. The family court issued the protective order agai nst
Sandy on February 14, 1997 pursuant to HRS 8§ 586-5.5.1 Steven
argues that, inasmuch as HRS 8§ 586-5.5 authorizes the famly
court to “provide for further relief as the court deens necessary

to prevent donestic abuse or a recurrence of abuse,” the famly
court had the inherent authority, under HRS § 586-5.5, to award
attorney’s fees to Steven. W disagree. As we determined in
Boggs |, because the “plain | anguage of its provisions does not
expressly provide for an award of attorney’'s fees[,]” the famly
court “had no authority to award attorney’s fees to [ Steven]

under HRS 8§ 586-5.5.” Boggs I, mem op. at 4-5 (citations

omtted). Based on the |law of the case doctrine, we reject

2 HRS 8§ 586-5.5 (Supp. 1996) provided in pertinent part as follows:

Protective order; additional orders. (a) If after
hearing all relevant evidence, the court finds that the
respondent has failed to show cause why the order should not
be continued and that a protective order is necessary to
prevent domestic abuse or a recurrence of abuse, the court
may order that a protective order be issued for such further
period as the court deens appropriate, not to exceed three
years fromthe date the protective order is granted

The protective order may include all orders stated in
the temporary restraining order and may provide such further
relief as the court deens necessary to prevent donmestic
abuse or a recurrence of abuse . .

(b) A protective order may be extended for a period
not to exceed three years fromthe date the origina
protective order was granted. Upon application by a person
or agency capable of petitioning under section 586-3, the
court shall hold a hearing to determ ne whether the
protective order should be extended. |In making a
determ nation, the court shall consider evidence of abuse
and threats of abuse that occurred prior to the initial
restraining order and whether good cause exists to extend
the protective order.

The protective order may include all orders stated in
the temporary restraining order and may provide such further
relief as the court deenms necessary to prevent donmestic
abuse or a recurrence of abuse

The above section was amended in 1998; however, the amendments are not
substantive and do not inpact the issues here
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Steven’s contention that the famly court had i nherent authority

pursuant to HRS 8§ 586-5.5. See Weinberg v. Mauch, 78 Hawai‘i 40,

47, 890 P.2d 277, 284 (1995) (Pursuant to the doctrine of the |aw
of the case, “a determ nation of a question of |aw made by an
appel late court in the course of an action becones the | aw of the
case and may not be di sputed by a reopening of the question at a
| ater stage of the litigation.”).

Steven further argues that the famly court had the
authority to award attorney’s fees under HRS § 586-11, which
provides crimnal penalties for violations of protective orders
i ssued pursuant to HRS chapter 586 and states that “[a]ll
remedi es for the enforcenment of judgnents shall apply to this
chapter.” HRS 8§ 586-11, however, does not, in and of itself,
authorize an award of attorney’'s fees. Simlarly, HRS § 571-8.5
does not specifically authorize an award of attorney’s fees. HRS
88 571-8.5(6) and (10), respectively, provide that the famly
court has the power to “[e]nforce decrees and judgnents; and
puni sh contenpts according to law and “[t]o nmake and award such
j udgnment s, decrees, orders and nandates, issue such executions
and ot her processes, and do such other acts and take such ot her
steps as may be necessary to carry into full effect the powers
whi ch are or shall be given to themby law or for the pronotion
of justice in matters pending before them” Although the general
provi sions di scussed above broadly define the famly court’s
powers to enforce judgnents and carry out its duties, they do not

reflect the legislature’s intent to authorize attorney’s fees.
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If the legislature had intended to provide for an award of
attorney’s fees for the enforcenment of protective orders issued
pursuant to HRS chapter 586, it would have expressly done so.
Cf. HRS § 604-10.5 (Supp. 2000) (providing district court with
power to enjoin harassnent and expressly authorizing award of
attorney’s fees for actions brought under HRS § 604-10.5 in
addition to crimnal penalties for violations of orders issued
t hereunder); HRS § 580-47(f) (Supp. 2000) (authorizing famly
court to award attorney’s fees and costs in divorce proceedi ngs).
Not wi t hstandi ng the | ack of any specific provision in
HRS chapter 586 or under HRS § 571-8.5 authorizing an award of
attorney’s fees, the family court nay, as we held in Boggs |
award attorney’s fees under HRS § 607-14.5 (1993) when a party’s
clainms or defenses are frivolous. See discussion supra.
Mor eover, HRS 8§ 607-14.7 (1993) authorizes the award of

attorney’s fees and costs in connection with a party’s attenpt to

obtain satisfaction of a noney judgnent.

¥ HRS § 607-14.7 provides as follows:

In addition to any other attorney's fees, costs, and
expenses which may or are required to be awarded, and
not wi t hst andi ng any law to the contrary, the court in any
civil action may award to a judgment creditor, froma
judgnment debtor, reasonable attorney's fees, costs, and
expenses incurred by the judgment creditor in obtaining or
attenmpting to obtain satisfaction of a money judgnment,
whet her by execution, exam nation of judgment debtor,
garni shment, or otherwi se. The court may award attorney's
fees which it determ nes is reasonable, but shall not award
fees in excess of the followi ng schedul e:

25 per cent on first $1,000 or fraction thereof.

20 per cent on second $1,000 or fraction thereof.

15 per cent on third $1,000 or fraction thereof.

10 per cent on fourth $1,000 or fraction thereof.

5 per cent on fifth $1,000 or fraction thereof.

2.5 per cent on any amount in excess of $5,000.

(continued...)
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We acknow edge that the famly court did not nmake a
specific finding of frivolousness in accordance with HRS
8 607-14.5 prior to awarding fees and costs in its April 1998
orders denyi ng Sandy’s HFCR Rul e 60(b) notion and granting in
part Steven’s notion for enforcenment relief. However, Sandy’s
HFCR Rul e 60(b) notion essentially raised the sane clains made in
her original petition, i.e., that Steven was the true aggressor.
She basically argued that she had new evidence to refute the

famly court’s findings of fact, including, inter alia, evidence

that Steven had assaulted her, that she and Steven got into a
fight while he was studying for the 1991 bar exam nati on because
he col | ected pornography, and that she had title interest in the
Maka'a Street residence. Sandy’ s “new evidence” that she had an
interest in the residence was cunul ative and irrel evant because
the fam |y court’s findings acknow edged that both Sandy and
Steven had an interest in the residence.

Al 't hough the famly court failed to enter a specific
witten finding that the Sandy’s HFCR Rul e 60(b) notion was
frivolous, the famly court’s subsequent finding that Sandy’s
entire claimwas brought in bad faith and, therefore, frivol ous
supports the famly's court’s award of attorney’'s fees and costs

related to the HFCR 60(b) notion. It is patently clear from our

B(...continued)
The above fees shall be assessed on the amount of judgment,
exclusive of costs and all other attorney's fees.

We note that the maxi num amount of fees and costs avail abl e under HRS
8§ 607-14.7 in connection with the enforcenment of the April 1, 1997 judgment in
t he amount of $22,498.69 is $1,187.47
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review of the record that Sandy’s HFCR Rule 60(b) notion was an
attenpt to re-litigate the findings of fact regarding Sandy’s
credibility and the famly court’s determ nation that Steven was
the victimof abuse and harassnment. This court has recognized

t hat ,

[al]wards of attorneys' fees induce people to reconsider and
ensure that refusals to surrender do not burden the

innocent. They also protect the courts--and derivatively
parties in other cases--frominmpositions on their
time. . . . The court has an interest in the orderly

conduct of business, an interest independent of the
[ opposing party.]

Abastillas v. Kekona, 87 Hawai'i 446, 449, 958 P.2d 1136, 1139

(1998) (citation omtted) (holding that the I CA abused its

di scretion in denying fees and costs on appeal, where the |ICA
affirnmed the trial court’s finding that |awsuit was frivol ous
under HRS 8§ 607-14.5). “This is particularly true where .

t he appellant has engaged in a pattern of frivolous and vexati ous
l[itigation.” [d. Under the circunstances of this case, we are
convinced that remanding to the famly court for a specific
finding of frivolousness with regard to Sandy’s HFCR Rul e 60(Db)
notion would not only constitute a waste of judicial resources,
but unnecessarily encourage further abuse of the judicial
process.

Having affirmed the famly court’s findings on remand
that Sandy’s initial petition was brought in bad faith and,
therefore, frivolous, we affirmthe famly court’s award of
attorney’s fees related to the HFCR Rul e 60(b) notion as

aut hori zed by HRS § 607-14.5. See Taylor-Rice v. State, 91
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Hawai 'i 60, 73, 979 P.2d 1086, 1099 (1999) (“[T]his court may
affirma judgnment of the trial court on any ground in the record
whi ch supports affirmance.”) (citations omtted).

Wth regard to the award of attorney’'s fees related to
Steven’s notion for enforcenent relief, HRS § 607-14.7 authorizes
“the court in any civil action [to] award to a judgment creditor,
froma judgnment debtor, reasonable attorney's fees, costs, and
expenses incurred by the judgnent creditor in obtaining or
attenpting to obtain satisfaction of a noney judgnent, whether by
execution, exam nation of judgnent debtor, garnishnment, or

otherwise.” In his notion, Steven sought to, inter alia, enforce

the famly court’s April 8, 1997 judgnent against Sandy in the
amount of $22,498.69. Although Sandy had filed a notice of
appeal fromthe judgnment, the famly court retained jurisdiction

to enforce the judgnment. See TSA Int’'|l Ltd. v. Shimzu Corp., 92

Hawai i 243, 265, 990 P.2d 713, 735 (1999). The fanily court
ordered Sandy to submt to a judgnent debtor exam nation, and,
pursuant to HRS 8 607-14.7, the famly court had the authority to
award Steven fees and costs incurred in obtaining a judgnent
debt or exam nati on.

In the same notion for enforcenment relief, Steven al so
requested the entry of an order finding Sandy in civil contenpt
for violations of the February 14, 1997 order and an order
referring the case to the prosecutorial authorities for crimnal
viol ations of the protective order and investigation of alleged

perjury by Sandy. However, the famly court declined to enter a
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finding of civil contenpt and instead referred the matter to the
prosecutor’s office for investigation of possible crimnal
violations. The famly court also did not enter any specific
findings as to whether Sandy had viol ated the February 14, 1997
order. Absent such findings, we have found no authority
supporting the award of fees and costs in connection with
Steven’s request for civil and crimnal contenpt.

Based on the record, we are unable to determ ne the
proper allocation of those fees and costs authorized by HRS
88 607-14.5 and 607-14.7. The famly court’s award of $9, 849. 00
does not distinguish between those anpbunts awarded for fees and
costs related to Steven’s opposition to Sandy’s HFCR Rul e 60(b)
notion, those related to the Steven’s request for an order
finding civil contenpt and referral to prosecutorial authority
for crimnal violations, and those related to his efforts to
satisfy the $22,498. 69 judgnent. Thus, we vacate the famly
court’s April 1, 1998 order awarding Steven attorney’'s fees in
t he amount of $9, 849.00. Having determ ned that the fam |y court
is authorized to award attorney’s fees and costs under HRS
88 607-14.5 and 607-14.7, we renmand this case to the famly court
for a determ nation of those fees and costs and for the entry of
judgnent in the appropriate anount.

C. Appeal No. 22656

Lastly, Sandy appeals the famly court’s June 2, 1999

order extending the protective order, pursuant to HRS
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8§ 586-5.5(b),* against her and in favor of Steven for an
additional three years. The famly court entered the foll ow ng

findings of fact and concl usions of |aw

l. FI NDI NGS OF FACT
1. The June 23, 1997 Findings of Fact and Concl usi ons

of Law . . . in support of [the] February 14, 1997 Family
Court Restraining Order have not been overturned on appea
and will be adopted by this Court as binding evidence of the

abuse and threats of abuse on the part of [Sandy] agai nst
[ Steven] that occurred prior to the entry of the initial
order for protection herein (the February 14, 1997 Famly
Court Restraining Order).

2. [ Sandy] has continued to abuse [Steven] since the

entry of the initial order for protection herein . . . by
commtting the following acts:
(a) Mal i ci ously damagi ng [ Steven’ s] property | ocated

at 7269 Maka‘a Street in Honolulu; and
(b) Attenpting to have all mail addressed to
[ Steven] and/or his famly sent to [Sandy’ s]
nmot her’ s address in California.
3. [Steven] is still subject to imm nent harm by
[ Sandy] .
I1. CONCLUSI ONS OF LAW

2. The Court is required by HRS Section 586-5.5(b) to
consi der evidence of the abuse and threats of abuse that
occurred prior to the entry of the initial order for
protection herein . . . when deciding whether to extend the
order for protection.

3. The Court’'s June 23, 1997 Findings of Fact and
Concl usi ons of Law entered in support of the initial order
for protection herein . . . are the law of this case and
must be considered by the Court in deciding [Steven’'s] Apri
21, 1999 Motion to Anmend Existing Order.

4. [ Steven] has shown good cause why the existing
order for protection in this case should be extended for
anot her three (3) years while [Sandy] has not shown good
cause why it should not be extended.

Accordingly, the famly court ordered as foll ows:

5. Pursuant to HRS Section 586-5.5(b), the initia
order for protection herein . . . , which termnates by its
terms on June 4, 1999, shall be extended until June 4, 2002

6. There shall be no non-enforcenment of this new
Order for Protection without a prior Court Order.

7. [ Sandy] is prohibited fromthreatening or
physically abusing [Steven], his famly, or his agents, and
frommaliciously damaging the property of [Steven], his
famly, or his agents.

8. [ Sandy] is prohibited from contacting [Steven],
his famly, or his agents.

14 See supra note 12.
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9. [ Sandy] is prohibited fromtelephoning, writing,
or otherwi se electronically communicating with [Steven], his
famly, or his agents.

10. [ Sandy] is prohibited fromcom ng within one
hundred (100) feet of [Steven]’'s residence or [Steven’'s]
pl ace of enpl oyment.

11. [ Sandy] is prohibited fromcom ng within one
hundred (100) feet of [Steven], his famly, or his agents in
all neutral areas.

12. [ Sandy] is prohibited from possessing and owni ng
any firearms for the duration of this Order for
Protection. .

13. If [Sandy’s] attorney is unable to secure an
Acknowl edgnent of Service of the new Order for Protection by
June 4, 1999 or if [Sandy] fails to pick up and acknow edge
service of a copy of the new Order for Protection fromthe
Adult Services Branch at the First Circuit Famly Court by
June 4, 1999, a warrant for her arrest shall issue with bail
bei ng set at $5, 000. 00.

First, Sandy argues that the famly court inproperly
considered its June 23, 1997 findings of fact and concl usi ons of
| aw as evidence of prior abuse and harassnment by Sandy. Her
contention is wholly without nerit and wi thout any basis in the
law or in the facts in the record. HRS § 586-5.5(b) provides
that “the court shall consider evidence of abuse and threats of
abuse that occurred prior to the initial restraining order.”
Sandy acknow edges that she has not appeal ed or chall enged the
June 23, 1997 findings of fact. The famly court’s June 23, 1997
findings of fact and conclusions of law in support of its initial
order are, therefore, binding, and the famly court was required

to consider them See Chun v. Board of Trustees of Enpl oyees

Retirement Systemof State of Hawaii, 92 Hawai'i 432, 992 P.2d

127, 136 (2000) (referring to the "law of the case" as the "the
usual practice of courts to refuse to disturb all prior rulings
in a particular case, including rulings nade by the judge

hi msel f. Unl ess cogent reasons support the second court's
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action, any nodification of a prior ruling of another court of
equal and concurrent jurisdiction will be deened an abuse of

di scretion.") (citing Wing v. Gty and County of Honolulu, 66

Haw. 389, 396, 665 P.2d 157, 162 (1983)); see also Taylor-Rice,

91 Hawai'i at 65, 979 P.2d at 1091 ("If a finding is not properly
attacked, it is binding[.]").

Second, Sandy contends that the famly court’s findings
of fact regardi ng abuse subsequent to the February 14, 1997 order
are clearly erroneous because there was no “testinony” to support
them and thus, the famly court |acked good cause to extend the
protective order. Again, Sandy’'s claimis wholly w thout nerit
and contrary to the facts in the record. HFCR Rule 7(b) (1999)
provided, in relevant part, that, “[i]f a notion requires the
consideration of facts not appearing of record, it shall be
supported by affidavit, signed by the person having know edge of
the facts and conpetent to testify.”* 1In accordance w th HFCR
Rule 7(b), Steven submtted a signed affidavit in support of the
notion to extend the initial order of protection and appeared at
the May 18, 1999 hearing on the nmatter to affirmthe statenents

made in his affidavit.

15 We note that, in October 1999, the HFCR were anmended. Currently,
HFCR Rul e 43(e) (2000) provides that, “[w]hen a notion is based on facts not
appearing of record, the court may hear the matter on affidavits presented by
the respective parties, but the court may direct that the matter be heard
whol ly or partly on oral testimny or deposition.”
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In the affidavit, Steven stated that, after obtaining
an order fromthe circuit court requiring Sandy to vacate the
Maka'a Street residence, on February 9, 1999, he, his wife, and
two sheriffs forcibly entered the residence. Steven discovered

damage to the residence, including, inter alia, the renoval of

t he doorbell and cat feces and urine perneating the carpets.
St even asserted that Sandy continues to use the surname Boggs
despite the famly court’s February 14, 1997 order prohibiting
her fromdoing so. Steven also stated that, on or about February
26, 1999, he received a notice (a copy of which was attached as
an exhibit) fromthe United States Post O fice confirmng the
change of address. According to Steven, he had | earned, on or
about March 2, 1999, that soneone had requested that any mai
addressed to any nenber of the Boggs famly at the Makaa Street
resi dence be forwarded to Sandy’s nother’s residence in
Cal i f orni a.

W note that, although she was not present at the
heari ng, Sandy submtted an affidavit denying that she nade any
attenpt to divert Steven's nmil and that she had vacated the
Maka'a Street residence as ordered on February 8, 1999. She al so
submtted letters and declarations by several third parties that
t he resi dence was cl ean when she noved out and that there was no
property danage. The fam |y court considered her evidence as
well as the argunments nade at the hearing by her counsel in

support thereof before entering its findings. Thus, we reject

-31-



Sandy’s contention that there was no “testinony” to support the
famly court’s findings. Finding no evidence of error in the
famly court’s findings of fact, we nust give deference to the
famly court’s assessnent of the relative credibility of the

evi dence presented. HFCR Rule 52(a); see also In the Interest of

Jane Doe, 84 Hawai'i 41, 46, 928 P.2d 883, 888 (1996). Based on
the June 23, 1997 findings of fact related to the initial order
for protection and the court’s findings regardi ng conti nued abuse
subsequent to the initial order, we cannot say that the famly
court erred in concluding that there was good cause to extend the
order of protection for another three years.

Third, Sandy argues that the famly court’s orders are
overly broad and not necessary to prevent further abuse as
required by HRS 8 586-5.5. In light of the ongoing pattern of
abuse and harassnent, discussed herein, against Steven and his
famly at his home, in public places, and at his place of
enpl oynent, Sandy’s contention is without nerit.

Fourth, Sandy alleges that the famly court’s orders
are too broad and vague because the acts prohibited are not
properly defined and objectively ascertai nable. Specifically,
she argues that the famly court |acks authority to prohibit her
from possessing firearms or ammunition. To the contrary, HRS
8§ 134-7(f) (Supp. 2000) specifically provides in relevant part

t hat :
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No person who has been restrained pursuant to an order of
any court, including an ex parte order as provided in this
subsection, from contacting, threatening, or physically
abusi ng any person, shall possess or control any firearm or
ammunition therefor, so |long as the protective order or any
extension is in effect, unless the order, for good cause
shown, specifically permts the possession of a firearm and
anmmuni ti on. The restraining order or order of protection
shall specifically include a statement that possession or
control of a firearm or ammunition by the person named in
the order is prohibited. Such person shall relinquish
possessi on and control of any firearm and ammuniti on owned
by that person to the police department of the appropriate
county for safekeeping for the duration of the order or
extension thereof.

(Enmphasi s added.)

Sandy further asserts that the prohibited acts are not
properly defined because the order does not specifically identify
the nenbers of Steven's famly, does not identify Steven’s
agents, and does not specifically identify Steven’s place of
enpl oyment or residence.!® As previously discussed, the extended
protective order was clearly justified as necessary to prevent
further abuse agai nst Steven through his famly and agents, and,
given the history of this case, it is disingenuous for Sandy to
suggest that she has “no way of knowi ng who these persons or
agents are.”

Finally, Sandy maintains that the famly court |acked
authority to order a warrant for her arrest if she failed to

appear or otherw se acknow edge service of the extended

16 We note that the initial order of protection, issued on February 14,
1997, used the same | anguage, prohibiting Sandy from contacting Steven, his
famly, or his agents.

-33-



protective order because she was under no obligation to
personal | y appear at the May 18, 1999 hearing. She appears to
read the order as a penalty for failing to appear at the May 18,
1999 hearing. However, the order clearly states that the warrant
will issue only if she fails to acknow edge service of the June
2, 1999 order by June 4, 1999. The famly court’s order was
clearly justified by the need to enforce the order and prevent
further abuse and, thus, authorized by HRS § 586-5. 5.

Based on the foregoing, we affirmthe famly court’s
June 2, 1999 order in all respects. Furthernore, in light of the
famly court’s May 26, 1999 finding of bad faith on Sandy’ s part
in bringing the initial petition and the |lack of any nerit
what soever in her argunents in this appeal, we hold that her
appeal of the famly court’s June 2, 1999 order extending the
protective order is frivol ous.

V. CONCLUSI ON

For the reasons discussed above, we affirmthe famly
court’s May 22, 1999 and June 2, 1999 orders and find her appeal s
of these orders (appeal Nos. 22625 and 22656) to be wholly
w thout nmerit and, therefore, frivolous. W vacate the famly
court’s April 22, 1998 order awarding attorney’'s fees to Steven
in the amount of $9,489.00 and remand appeal No. 21677 to the

famly court for a determ nation of the anobunt of attorney’'s fees
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and costs authorized by HRS 88 607-14.5 and 607-14.7 and for the
entry of judgnment in that anount.
DATED: Honol ul u, Hawai ‘i, My 21, 2001.
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