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MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ

OPI NI ON OF THE COURT BY ACCBA, J.
In State v. Bani, 97 Hawai‘i 285, 36 P.3d 1255 (2001),

this court invalidated the notification or disclosure el enent of
Hawai ‘i Revi sed Statutes (HRS) 8§ 846E-3 (Supp. 2001), which

aut hori zed public agencies to rel ease rel evant and necessary
informati on regarding a convicted sex offender. [d. at 287, 36
P.3d at 1257. It was held that “the absence of any procedural
safeguards in the public notification provision of HRS chapter
846E renders the public notification portion of HRS chapter 846E
unconstitutional, void, and unenforceable.” 1d. Follow ng our
holding in Bani, HRS § 846E-3, entitled “Access to registration

information,” was anmended to include, inter alia, a hearing to

provi de a sex offender with the opportunity to present evidence
to show that “the offender does not represent a threat to the

comunity and that public release of relevant information is not
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necessary.” HRS § 846E-3(d) (Supp. 2003).

Wth respect to the registration aspect of the statute,
whi ch mandates lifetime registration and nonitoring of sex
of fenders, Bani concluded that “[t]here is nothing inherent in
the act of registering that inposes on any of Bani’s protected
liberty interests.” Bani, 97 Hawai‘ at 292, 36 P.3d at 1262.

At the tinme Bani was decided, HRS 8§ 846E-2(a) (Supp. 2001) stated
that “[a] sex offender shall register with the attorney general
and conply with the provisions of this chapter for life.” The
sane statutory language is at issue in the instant case.

However, in Bani this court did not address the issue of lifetine
regi stration but, rather, focused on the initial act of
registering in the context of notification. The ruling of the
first circuit court (the court) in the case at hand directly
guestions the constitutionality of absolute lifetinme registration
requirenent in isolation and whether such requirenents trigger
procedural due process protections under the Hawai ‘i

Consti tution.

For the reasons discussed herein, we hold that the
lifetime registration conponent of the Hawai‘i sex offender
registration statute inplicates a protected |iberty interest
under the Hawai‘i State Constitution, article I, section V and
requires that mninmumrequirenents of due process--notice and the
opportunity to be heard--be afforded to convicted sex offenders.
Such a proceeding nay be instituted by a sex offender in a
speci al proceeding. W hold further, that Defendant- Appel | ant
John R Quidry (GQuidry) is not entitled to relief on other
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grounds asserted by him

W cannot agree, however, that a hearing prior to
registration is mandated as contended by Guidry. |In Bani, this
court said that the act of registration, itself, does not inpose
on a defendant’s protected liberty interest. Bani, 97 Hawai ‘i at
292, 36 P.3d at 1262. Because of the nature of the absolute
lifetime requirenents in HRS chapter 846E, due process does not
require that a hearing be held at any specific tine. “[D]ue
process is flexible and calls for such procedural protections as
the particular situation demands.” 1d.

The record does not indicate that Guidry filed an
action for such a hearing. 1In light of the foregoing, we affirm
the court’s June 3, 1999 order denying Guidry's notion to dismss
and its judgnent of conviction and sentence under HRS 8 846E-6
for Guidry’s failure to conply with registration requirenents.

l.

In 1992, Quidry was convicted of sexual assault in the
second degree, a class B felony.! Q@iidry was required to
regi ster under HRS § 846E-6 as a result of his 1992 convicti on.

On March 24, 1999, @Guidry was charged as foll ows:

Count |, Failure to Register Change of Registration Information
as a Sex O fender, HRS 8 846E-6 (Supp. 2001), and Counts II1-1V,
Sexual Assault in the Fourth Degree, HRS § 707-733(1)(b) (Supp.
2001). On April 27, 1999, Cuidry filed a Motion for Severance of

1 The indictment did not indicate if Guidry was charged under HRS §
707-731(1)(a) (Supp. 2001) or 707-731(1)(b) (Supp. 2001), both which fall
within the definition of “sex offender” under HRS § 486E-1. None of the
parties challenge Guidry's status as a sex offender under HRS Chapter 846E-1.
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Charges that was granted by the court.? Thus, the failure to
regi ster charge was severed and is reviewed separately in this
appeal .

On May 3, 1999, Quidry filed a Motion to Dism ss Count
| of the Indictnent Based on the Unconstitutionality of HRS
chapter 846E (nmpotion to dismss). On June 3, 1999, the court?
filed its order denying the notion to dismss (1999 Order).

In the 1999 Order, the court “incorporate[d] by
reference the foll owi ng passages” of the order “filed on Decenber

15, 1998, in Cr. No. 98-0072, State of Hawai‘ v. Russell AKina,"”

as foll ows:

Concl usi ons of Law

I. The Statute-HRS Chapter 846E “Sex Of fender Registration
and Notification”

I'11. CLAIMS BASED ON DEFENDANT’ S LI BERTY | NTERESTS

V- H. However, based on the record before it, the
Court finds that the requirement of lifetime registration
with no possible avenue for relief violates the procedural
due process rights of the defendant. .

V-1. Def endant’s remedy, however, is not dism ssal of
his case based on these grounds. The failure to report his
change in address is as relevant to the registration portion
of the statute as it is to the notification portion. Even

if, in a later action, the notification provisions of the
statute are enjoined until some remedial |egislative action
defendant’s duty to report changes in residence would

conti nue. The twin problems of lifetime reporting and
Internet access nmust be addressed by an action for
injunctive relief. The prayer for relief is not before this
Court.

V-J. The Defendant’s Motion to Dism ss for Violation
of Defendant’s Procedural Due Process Rights, filed Apri
14, 1998, and Motion to Dism ss for Violation of Article I,

Section 6 of Hawai‘ Constitution and Viol ation of
2 The Honorable Victoria S. Marks presided
s The Honorabl e Frances Q. F. Wbong presided
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Fundanment al Right to Privacy under the United States
Constitution, filed April 14, 1998 are deni ed.

(Enmphases added.)

As such, although the court concluded that conpelling
lifetime registration with no possi ble avenue for relief violated
procedural due process, the court decided that Guidry was not
entitled to a dismssal of the charges. Instead, the court noted
that GQuidry could seek injunctive relief fromthe
unconstitutional portions of the statute and deni ed the notion.

Accordingly, Quidry’'s case proceeded to trial.* The
jury found Guidry guilty as charged, and the court sentenced
GQuidry to five years’ probation, as entered in the August 5, 1999
notice of entry of the judgnent.?®

(I

The subject of the instant appeal is limted to
Quidry’s notion to dism ss, based on the unconstitutionality of
HRS chapter 846E. On appeal, Guidry contends that HRS chapter
846E violates: (1) the procedural due process requirenents of
the United States and Hawai i Constitutions;® (2) the prohibition
agai nst ex post facto laws of the United States and Hawai ‘i

Constitutions; (3) the cruel and unusual punishnment clauses of

4 The Honorable Richard K. Perkins presided over the jury trial.

5 The indictment states that “[o]n or about the [1st] day of

September, 1998, to and including the 18th day of March 1999, . . . [Guidry]
as a sex offender, did intentionally and knowingly fail to notify the Attorney
General of a new residence in witing within three working days of changing
residence, thereby commtting the offense of Failure to Register Change of
Regi stration Information as a Sex Offender[.]” As such, HRS chapter 846E
(Supp. 2001) applies and is discussed herein and we do not address any
subsequent amendments to HRS chapter 846E.

6 We do not consider the due process claimas to the notification
issue as that was decided in Bani.
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the United States and Hawai ‘i Constitutions; (4) the right to
privacy under the United States and Hawai ‘i Constitutions; and
(5) the equal protection clauses of the United States and Hawai ‘i
Constitutions. GQuidry also argues that because the court
concluded that the lifetine registration requirenent and the
overly-broad notification provision violated procedural due
process, the court should have granted Guidry's Motion to

Di sm ss.

In response, Plaintiff-Appellee State of Hawai‘ (the
prosecution) argues that HRS chapter 846E does not violate the
due process clauses of the United States or the Hawai ‘i
Constitutions, because: (1) GQuidry has not made a sufficient
prelimnary showi ng to sustain a procedural due process claim
that he has a protected interest within the neaning of the due
process clause; (2) the procedures at issue satisfy due process;
(3) the private interests affected by the registration and
notification are based on specul ation, and are derived fromhis
conviction rather than the operation of HRS chapter 846E;, (4) in
“targeting only the nost dangerous of sex offenders as subject to
its registration and notification requirenments,” HRS chapter 846E
poses no significant risk of an erroneous deprivation; and
(5) the governnent has a conpelling interest in protecting the

public from harm cause by sex offenders.’

7 The prosecution al so argues that HRS chapter 846E does not
violate: (1) the prohibition against ex post facto laws; (2) the prohibition
agai nst cruel and unusual punishment; (3) the right to privacy; or (4) equal
protection.
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L.
HRS chapt er 846E applies to a convicted sex offender,?
defined as “[a]ny person convicted of a ‘sexually violent

offense’ or a ‘crimnal offense against a victimwho is a

mnor[.]’" HRS 8 846E-1.° This definition enconpasses the ful
8 Inits entirety, HRS §8 846E-1 defines a "sex offender" as:
(1) Any person convicted of a "sexually violent offense”
or a "crimnal offense against a victimwho is a
m nor"; or
(2) Any person who is charged with a "sexually viol ent

of fense" or a "crimnal offense against a victim who
is a mnor" and is found unfit to proceed or who is
acquitted due to a physical or mental disease

di sorder, or defect pursuant to chapter 704.

° HRS § 846E-1 provides in relevant part, the followi ng definitions:

“Crim nal offense against a victimwho is a m nor”
means any crim nal offense that consists of:
(1) Ki dnappi ng of a m nor, except by a parent;
(2) Unl awf ul inmprisonnment in the first degree of a
m nor, except by a parent;
) Crim nal sexual conduct toward a m nor;
) Solicitation of a mnor who is |ess than
fourteen years old to engage in sexual conduct;

B w

(
(

(5) Use of a mnor in a sexual performance;

(6) Solicitation of a mnor to practice
prostitution;

(7) Any conduct that by its nature is a sexua

of fense against a m nor, but excludes conduct
that is crimnal only because of the age of the
victim as provided in section 707-730(1)(b) or
section 707-732(1)(b), if the perpetrator is
ei ghteen years of age or younger
(8) An act, as described in chapter 705, that is an
attempt, crimnal solicitation, or crimnal
conspiracy to commt one of the offenses
desi gnated in paragraphs (1) through (7); or
(9) Any state, federal, or mlitary law simlar to
paragraphs (1) through (8).

“Sexual ly violent offense” means an act comm tted on,

before, or after July 1, 1997, that is:

(1) An act defined in section 707-730(1)(a),
707-730(1)(b), 707-731(1)(a), 707-731(1)(b),
707-732(1)(a), 707-732(1)(e), and 707-733(1)(a);

(2) A crimnal offense that is conparable to a
sexual |y violent offense as defined in paragraph
(1) or any federal or out-of-state conviction,
for any offense that under the laws of this
State would be a sexually violent offense as
defined in paragraph (1); or

(3) An act, as described in chapter 705, that is an

(continued. . .)
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range of sex crines fromthe nost severe cases of rape to
m sdeneanor sexual assault.?

Once | abeled as a sex offender, a person is required
under HRS 8§ 846E-2 to register personal information, including
nane, date of birth, social security nunber, address, telephone
nunber, and physical description, for the remainder of his or her
life.' Pursuant to HRS § 846E-4(e), a sex offender nust
register in person wth the county chief of police whenever s/he
intends to remain in another jurisdiction for nore than ten days,
and HRS 8§ 846E-5 requires registrants to verify their information
in witing every ninety days. Registrants nust also report in
person every five years for the purpose of having a new
phot ograph taken. HRS § 846E-4(e).

Convi cted sex offenders are required to register with
the attorney general; notify the attorney general in witing of
any change in nane, enploynent, or residence address within three

wor ki ng days of the change; nmail a signed and conpleted formto

(...continued)

attempt, crimnal solicitation, or crimnal
conspiracy to commt one of the offenses
desi gnated in paragraph (1) or (2).

10 Thus, persons convicted of sexual assault in the fourth degree,

HRS § 707-733(1)(a) (Supp. 2001), nust also abide by the registration

requi rements of chapter 846E. HRS § 846E-1. Sexual assault in the fourth
degree is a mi sdeneanor offense that includes the crime of “knowi ngly

subj ect[ing] another person to sexual contact by compul sion or causing anot her
person to have sexual contact” HRS § 707-733(1)(a). HRS § 707-700 (2003)
defines “conpul sion,” inter alia, as an “absence of consent.” HRS 8§ 707-700
(2003) defines “sexual contact” as any touching of the sexual or other
intimate parts of a person not married to the actor . . . whether directly or
through . . . clothing or other material . . .” Thus, registrants are bound
to these requirements for life even in the case of a m sdemeanor offense that
may have been non-viol ent and not against a m nor

n HRS § 846E-2 entitled “Registration requirements,” requires in
pertinent part that “[a] sex offender shall register with the attorney genera
and conply with the provisions of this chapter for life. (Enphasis added.)
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the attorney general every ninety days in order to verify
registration information; and report in person every five years
to the county chief of police of the county where the sex

of fender’ s residence is |ocated for purposes of having a new
phot ograph taken. HRS 88 846E-2, -4, -5, -6.

A registrant who recklessly fails to conply with any of
these requirenments will be guilty of a m sdeneanor. |Intentional
or knowing failure to conply with registration requirenents
constitutes a Cass C felony, which is punishable by up to five

years inprisonnent. HRS § 846E-9 (Supp. 2003);!* HRS § 706-660

(1993) .12
12 HRS § 846E-9 entitled “Penalty,” has not been amended since its
enactment in 1997. It states that:

(a) For a first offense:

(1) Any person required to register under this
chapter who recklessly fails to comply with any
of the requirements of this chapter shall be
guilty of a mi sdenmeanor; and

(2) Any person required to register under this
chapter who intentionally or knowingly fails to
comply with any requirements of this chapter
shall be guilty of a class C fel ony.

(b) For any second or subsequent offense, any person
required to register under this chapter who reckl essly,
intentionally, or knowingly fails to conmply with any of the
requi rements of this chapter shall be guilty of a class C
fel ony.

13 HRS § 706-660 states that:

A person who has been convicted of a class B or class
C felony may be sentenced to an indeterm nate term of
impri sonment except as provided for in section 706-660.1
[relating to imprisonment for use of a firearm
sem automatic firearm or automatic firearmin a felony]
and section 706-606.5 [relating to sentencing of repeat

of fenders]. When ordering such a sentence, the court shal
i npose the maxi mum | ength or inprisonment which shall be as
foll ows:

(1) For a class B felony —- 10 years; and

(2) For a class C felony —- 5 years.
The m nimum |l ength of inmprisonment shall be determ ned by
the Hawai ‘i paroling authority in accordance with section

706-669 [(relating to procedures for determ ning m ninum
term of inprisonment)].

-9-



***FOR PUBLICATION***

V.

The Fourteenth Amendnent to the United States
Constitution and article |, section 5 of the Hawai‘ Constitution
provide in relevant part that no person shall be deprived of
“l'ife, liberty, or property w thout due process of law.]” Under
t he Hawai ‘i Constitution, we conduct a two-step inquiry in
anal yzi ng procedural due process clainms: first, we nust ask
whet her the State has deprived the Guidry of a constitutionally
protected “liberty” or “property” interest; second, we “determ ne
what specific procedures are required to satisfy due process.”
Bani, 97 Hawai ‘i at 293, 36 P.3d at 1263 (citations omtted);
Aguilar v. Hawai ‘i Housing Auth., 55 Haw. 478, 495, 522 P.2d

1255, 1266 (1974). “The due process clause strives to ‘ensure
t hat individuals who have property [and liberty rights] are not

subject to arbitrary governnental deprivation of those rights.

Bani, 97 Hawai ‘i at 293, 36 P.3d at 1263 (quoting Alejado v. City

& County of Honolulu, 89 Hawai‘i 221, 226, 971 P.2d 310, 315

(App. 1998) (citation omtted)). Liberty is a broad concept that
“extends to the full range of conduct which the individual is
free to pursue, and . . . cannot be restricted except for a

proper governmental objective.” Bolling v. Sharpe, 347 U.S. 497,

499-500 (1954); Bd. of Regents of State Colleges v. Roth, 408

U.S. 564, 572 (1972). Second, if we determ ne that a protected
interest is at stake, then this court nust determ ne what
“specific procedures are required to satisfy due process.” Bani,

97 Hawai ‘i at 293, 36 P.3d at 1263.
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V.

As to the first step, to prevail on his due process
claimin this case, @uidry nust denonstrate that he possesses a
constitutionally protected interest in liberty, and that state
action has deprived himof that interest. |In Bani, this court
cited to jurisdictions that have held that registration al one
does not involve a protected liberty interest. See Bani, 97
Hawai i at 293, 36 P.3d at 1263. However, as in Bani, these
courts generally addressed the generic requirenment of
regi stration, and not the specific obligations of lifetine

registration.' See Cutshall v. Sundquist, 193 F.3d 466, 483

(6th Cir. 1999) (holding that no constitutionally protected
interest was inplicated by registration, while failing to address

the lifetine aspect of registration); Russell v. Geqgoire, 124

F.3d 1079, 1094 (9th Gr. 1997) (analyzing the constitutionality
of registration under the right to privacy and finding no |iberty

interest in privacy at stake); Artway v. Attorney Ceneral, 81

F.3d 1235, 1268 (3d Cr. 1996) (holding that “Artway has no
[liberty] interest in the reputational damage, if any, that
acconpani es registration[,]” but failing to address the effects

of perpetual registration (enphasis onmtted)); Patterson v.

State, 985 P.2d 1007, 1017 (Al aska C. App. 1999) (holding that
t he absence of a hearing before defendant’s personal information

was entered into the Departnent’s registry did not deprive

14 This court said that “the registration component does not

interfere with any of Bani’s protected liberty interests” Bani, 97 Hawai‘i at
293, 36 P.3d at 1263. But this followed fromthe preceding sentence that
“there is nothing inherent in the act of registering that imposes on any of
Bani’'s protected liberty interests.” 1d. at 292, 36 P.3d at 1262 (enphasis
added) .
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def endant of procedural due process); Snyder v. State, 912 P.2d

1127, 1132 (Wo. 1996) (holding that because “registration
facilitates the location of child sex offenders by | aw

enf orcenent personnel by providing ready access to |ocation

i nformati on of known offenders[,] . . . [r]egistrationis a valid
exercise of the police power and does not violate due process”);

Kellar v. Fayetteville Police Dep’t, 5 S.W3d 402, 410 (Ark.

1999) (holding that with regard to the defendant’s opportunity to
contest his assessnent |evel or the constitutionality of the
statute, “due process requirenents of the Constitution are
sati sfied when an adequat e post-deprivation procedure exists”).
These cases found not hing unconstitutional about the
initial act of registering with the state, but did not address
the liberty interest dimnished by lifetine registration. 1In
vi siting another aspect of the registration provision, froma
tenporally different point in the offender’s subjection to HRS
chapter 846E, we now hold that lifetine registration inplicates a
defendant’s protected liberty interest.?

Simlarly, the Massachusetts court in Doe v. Attorney

General, 715 N.E. 2d 37 (Mass. 1999), stated:

Regi stration-—-the requirement that a citizen reqularly
report to the police for an extended term of years--engages
serious liberty interests, and presents an inmportantly
di stinct kind of constitutional danger. It is a continuing,
intrusive, and humliating regulation of the person hinself.

15 In Bani, this court held that “Bani has established that the
public notification provisions of HRS chapter 846E inplicate a liberty
i nterest protected by the due process clause of the Hawaii Constitution.” 97
Hawai ‘i at 294, 36 P.2d at 1264. This court concluded that Bani demonstrated
that the public notification provisions of HRS chapter 846E will I|ikely cause
harmto his reputation, and to “tangible interests” in his personal and
professional |ife, enmployability, associations with neighbors, and choice of
housing. 1d. As these interests are not inplicated by nmere initial

regi stration alone, we nmust analyze registration anew.
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To require registration of persons not in connection with
any particular activity asserts a relationship between
government and the individual that is in principle quite
alien to our traditions, a relationship which when
generalized has been the hallmrk of totalitarian

government.

Id. at 43 (enphases added) (citations and internal quotation
marks omtted). Additionally, the district court in Doe v.
Pataki, 3 F. Supp. 2d 456 (S.D.N Y. 1998), explained “the

regi stration provisions of the Act [(New York sex of fender
registration act)] place a ‘tangi ble burden’ on plaintiffs,
potentially for the rest of their lives.” 1d. at 468 (citing
Val nonte v. Bane, 18 F.3d 992, 1001 (2d GCr. 1994)). Here, al

convi cted sex offenders, including persons convicted of
nonvi ol ent, m sdenmeanor sexual offenses, are subject to HRS
chapter 846E and nust adhere to its registration requirenents
Wi th no exceptions. HRS 88 846E-1, -2. Accordingly, the

regi stration requirenents permanently alter the | egal status of

all convicted sex offenders subject to chapter 846E. See Paul

Davis, 424 U.S. 693, 710 (1976).% Specifically, “[t]he

i nposition on a person of a new set of legal duties that, if
di sregarded, subject himor her to felony prosecution,
constitutes a change of that person’s status under state |law.”

Doe v. Dep’t of Pub. Safety, 271 F.3d 38, 57 (2d Cir. 2001)

16 According to the Supreme Court,

[i]t is apparent from our decisions that there exists a
variety of interests which are difficult of definition but
are neverthel ess conprehended within the meani ng of
[liberty]. These interests attain this constitutiona
status by virtue of the fact that they have been initially
recogni zed and protected by state |l aw, and we have
repeatedly ruled that the procedural guarantees of the
Fourteenth Amendment apply whenever the State seeks to
rempove or significantly alter that protected status.

Paul , 424 U.S. at 710-11.
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(internal quotation marks and citations omtted), rev'd on other

grounds by 538 U. S. 1 (2003).

More intrusive than the nere burden of initially
registering wwth the state, the various lifetine registration
requirenents result in the specific deprivation of a right to be
free from excessive governnment regulation. The registration
requi renment i nposes unendi ng governmental regulation of basic

life activities despite the conpletion of, and foll ow ng any

crimnal sentence. The Massachusetts court also noted in Doe,

715 N.E. 2d at 43 n. 14, that “[t]he burden of registration al so
subj ects an offender to possible additional crimnal sanctions
and incarceration for failing to conply with affirmative duties
of annually appearing in person before |local police official and
mai ntai ni ng the accuracy of registration information.” The
effects of lifetinme registration are simlar to the effects of
the lifetinme surveillance by government authorities as described

by the Supreme Court in Weens v. United States, 217 U. S. 349, 366

(1910):

His prison bars and chains are removed, it is true

but he goes fromthemto a perpetual limtation of his
liberty. He is forever kept under the shadow of his crinme,
forever kept within voice and view of the crimna

magi strate, not being able to change his domi cile without
giving notice to the “authority inmmediately in charge of his
surveillance;” and without perm ssion in writing. He may
not seek, even in other scenes and among ot her people, to
retrieve his fall fromrectitude. Even that hope is taken
fromhimand he is subject to tormenting regul ati ons that,
if not so tangible as iron bars and stone walls, oppress as
much by their continuity and deprive of essential liberty.

(Enphases added.)! Simlarly, the lifetine requirenents

o The Supreme Court described, in the context of an eighth amendment
anal ysis, post inprisonment penalties including, inter alia, governnment
surveillance for |life. The “[s]ubjection to the surveillance of the
authorities” included, inter alia, the lifetime requirement of giving notice

(continued. ..)
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associated with registration set forth in HRS chapter 846E
deprive convicted sex offenders of tangible liberty interests.

Al t hough the prosecution argues that the liberty interests are
“based on specul ation or are derived fromhis conviction rather
the operation of [HRS] chapter 846E per se[,]” this court has
held that, with regard to registration, “inplication” of a
liberty interest is enough to satisfy the first prong of the two-
step test. See Bani, 97 Hawai‘i at 293-95, 36 P.3d at 1263-65.
However, this court also stated that “Bani has substantial injury
to both his reputation and other “‘tangible interests.”” Bani,
97 Hawai ‘i at 294, 36 P.3d at 1264.

G ven the expansive reach of the first generation of
sex offender registration acts, many other jurisdictions have
recogni zed that liberty interest is encunbered by registration
statutes which may be | ess burdensone than Hawaii’'s.*® 1In
Pat aki , the court exami ned the New York State Sex O fender

Regi stration Act. Pataki, 3 F. Supp. 2d at 456. The New York

(...continued)

of one’'s domcile, and “not being allowed to change it without the know edge
and perm ssion” of the authorities. Weenms, 217 U.S. at 364.

18 The cases cited herein have held that registration and

notification taken together are unconstitutional under the “stigma plus” test.
The test was first utilized by the United States Supreme Court in Paul. Under
the test, an individual’s interest in liberty is not guaranteed by due process
unl ess some ot her nore tangible interest has been inpaired. Dep’'t of Public
Safety, 271 F.3d at 53. Cases following this line of reasoning hold that the
notification conponent of sex offender registration results in damage to a
regi strant’s reputation, which alone is not enough to create a |liberty

interest. The registration component, however, creates certain “plus
factors,” which, together with the stigma elenent, inmplicates a |liberty
interest.

We decline to follow the “stigma plus” test under the present
circumstances. The test concerns cases involving damage to reputation, which
alone is not enough to trigger a liberty interest. The type of deprivation
that flows from Hawaii's absolute lifetime registration statute does not
i nvol ve stigma, but rather, infringes upon an individual's right to be free
from perpetual government intrusion. This goes to the very heart of liberty
and does not fall within the ambit of the “stigma plus” analysis
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statute nandates re-registration on a yearly basis for ten years,
and registration every ninety days for ten years, and potentially
for life for a sexually violent predator. 1d. at 468. Like the

Second Circuit in Doe, the New York court held that

[i]n I'ight of these requirements placed on registrants

there can be no genuine dispute that registration alters the
| egal status of all convicted sex offenders subject to the
Act for a m nimum of ten years and, for some, pernmanently.
These requirements obviously encroach on the liberty of
convicted sex offenders, and, therefore, they suffer a

tangi ble impairment of a right in addition to mere harmto
reputation

These cases clearly denonstrate that absent a
meani ngf ul opportunity for dispensation, the subjection of
of fenders, who have already served their crimnal sentences, to
lifetime requirenents is beyond the scope of perm ssible
regul ation. Thus, we hold that requiring lifetime registration
of all sex offenders wi thout qualification, nonconpliance with
whi ch is punishable by crimnal penalties, inplicates a liberty
i nterest that cannot be curtail ed absent procedural protections.

Vi .

Havi ng determ ned that HRS 8§ 846E-2 inplicates Quidry’s

liberty interest, it nust be decided whether CGuidry was afforded

the requisite procedural safeguards of due process required by

article I, section 5 of the Hawai ‘i Constitution by bal anci ng
certain factors. In the present case, it is undisputed that
19 Al though it is true that the Ninth Circuit in Russell has held

that registration does not violate due process, that court was not faced with
the issue of whether the lifetime requirement of registration constitutes an
i mpai rment of liberty. The court’s opinion primarily addressed the
constitutionality of registration under the right to privacy; however, in its
one paragraph discussion of due process, it held that because the statute did
not deprive plaintiffs of their privacy rights, it simlarly did not inmpinge
on any of their liberty interests. See Russell, 124 F.3d at 1094.
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Qui dry received no hearing or process regarding his lifetine
regi stration, as HRS 8 846E-2 requires an automatic registration
of all “sex offenders”?® who fall within the enunerated

cat egori es.

The requirenents of due process have been well -
established by previous cases. In Bani it was stated that “[the
m ni mum requi renents of due process are notice and the
opportunity to be heard.” Bani, 97 Hawai‘ at 1266, 36 P.3d at
296 (citing Korean Buddhist De Wbn Sa Tenple v. Sullivan, 87

Hawai ‘i 217, 243, 953 P.2d 1315, 1341 (1998); Price v. Zoning

Bd. of Appeals, 77 Hawai‘i 168, 172, 883 P.2d 629, 633 (1994);

Sandy Beach Defense Fund v. City & County of Honolulu, 70 Haw

361, 378, 773 P.2d 250, 261 (1989); and CGoss v. Lopez, 419 U.S.

565 (1975)).

But before evaluating factors relevant to that
guestion, it is inportant to note that the Suprenme Court recently
decided that in order to “assert a right to a hearing under the
[federal] Due Process C ause[, a person] nmust show that the facts
they seek to establish in that hearing are rel evant under the

statutory schenme.” Connecticut Dep't of Pub. Safety v. Doe, 538

US 1, 8 (2003). Therefore, the Suprene Court held that because
“Connecticut . . . has decided that the registry requirenent
shall be based on the fact of previous conviction, not the fact

of current dangerousness . . . [,] due process does not require

20 This court has held in State v. Chun, 102 Hawai‘ 383, 390, 76
P. 3d 935, 942 (2003), that “indecent exposure, in violation of HRS § 707-734,
. does not constitute an offense that entails ‘crimnal sexual conduct
and, consequently, that persons convicted of indecent exposure are not ‘sex
of fenders’ for purposes of HRS ch[apter] 846E.”
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the opportunity to prove a fact that is not material to the
State’'s statutory schene.?* |1d. at 4. The Suprene Court’s due
process anal ysis highlights a seem ng distinction between
Connecticut’s registration statute and the Hawai i registration
statute. ??

The Supreme Court hel d that

even assum ng, arguendo, that respondent has been deprived
of a liberty interest, [the federal] due process [cl ause]
does not entitle himto a hearing to establish a fact that

is not material under the Connecticut statute. . . . [T]he
fact that respondent seeks to prove —- that he is not
currently dangerous —- is of no consequence under
Connecticut’s Megan’s law. . . . I ndeed, the disclaimer on

the website explicitly states that respondent’s alleged
nondanger ousness sinmply does not matter.

Id. at 7. Logically, then, it follows that due process would
appear to require the opportunity to determne a fact that is
material to a state’s statutory schene and we i ndependently hold
so under the Hawai‘ Constitution.

Al t hough the Suprene Court in Connecticut Dep’t of Pub.

Safety did not require a hearing under the sex offender
regi stration and notification statute at issue in order to
satisfy due process under the federal constitution, this court

has provi ded broader due process protection under the Hawai i

2 Under Connecticut’s sex offender statute, “the registration
requi rement runs for ten years in nmost cases; those convicted of sexually
vi ol ent offenses must register for life. Conn. Gen. Stat. 88 54-251, 54-252
54-254 (2001).” Connecticut Dep’'t of Pub. Safety, 538 U. S. at 5. As discussed
supra, under HRS chapter 846E, all convicted sex offenders, including persons
convicted of nonviolent, m sdemeanor sexual offenses, are subject to HRS
chapter 846E and nust adhere to its registration requirements without
exception. HRS § 846E-1, E-2. Connecticut Dep’'t of Pub. Safety did not
involve a law requiring all sex offenders to register for life; rather
lifetime registration was only inmposed on so called violent sex offenders.
Connecticut Dep’'t of Pub. Safety, 538 U S. at 4-5.

22 The Supreme Court found “it unnecessary to reach [the] question”

of whether, “under Paul v. Davis the respondent has failed to establish that
petitioners have deprived himof a liberty interest” by the public disclosure
of Connecticut’'s sex offender registry. Connecticut Dep’'t of Pub. Safety, 538
U.S. at 7.
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Constitution.? See Connecticut Dep't of Pub. Safety, 538 U.S.

at 4, 7 (finding that the “registry requirenent” of the
Connecticut statute was “based on the fact of previous
conviction, . . . not current dangerousness” and that “due
process does not entitle” offenders to a hearing prior to

regi stration or public “disclosure of registrants’ information”);

see also Bani, 97 Hawai < at 287, 36 P.3d at 1257. In Bani, this

court held that, under the Hawai‘ Constitution, “the absence of
procedural safeguards in the public notification provision”
rendered such provisions of “HRS chapter 846E unconstitutional,
voi d, and unenforceable.” Bani, 97 Hawai‘ at 287, 36 P.3d at

1257. Thus, unlike the Suprene Court’s holding in Connecti cut

Dep’t of Pub. Safety, 538 U S. at 4, this court established that

due process requires a hearing to determ ne whether the offender,
under HRS chapter 846E (Supp. 2000), represents a “threat to
society” prior to the release of registration information. Bani,
97 Hawai ‘i at 287, 36 P.3d at 1257.

Under a statutory schenme simlar to our own, the

Florida third district court of appeals distinguished Connecti cut

Dep’'t of Pub. Safety in holding that a determ nation of

“danger ousness” was material under the Florida statute.
Specifically, the district court held that “[u]nlike the

Connecti cut statute, which makes no determ nation that an

23 The Supreme Court’s decision in Connecticut Dep’'t of Pub. Safety,

is not determi native in the present case, inasmuch as we confirm Guidry’'s due
process claimunder the Hawai i Constitution. “As the ultimate judicia
tribunal with final, unreviewable authority to interpret and enforce the
Hawai ‘i Constitution, we are free to give broader protection under the Hawai ‘i
Constitution than that given by the federal constitution.” State v. Wall ace
80 Hawai ‘i 382, 397 n.14, 910 P.2d 504, 523 (1996) (quoting State v Hoey, 77
Hawai i 17, 36, 881 P.2d 504, 529 (1994).
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of fender i s dangerous, FSPA [(Florida Sexual Predator Act)]
specifically provides that sexual predators ‘present an extrene

threat to the public safety.”” Espindola v. State, 855 So. 2d

1281, 1290 (Fla. 2003) (quoting 8 775.21(3)(a), Fla. Stat.).
Therefore, “the determ nation of ‘dangerousness’ is of inport to
FSPA, and . . . the State’'s reliance on Conn. Dep’t of Pub.
Safety v. Doe . . . is msplaced.” 1d. The district court of
appeal s, thus, held that “this total failure to provide for a
judicial hearing on the risk of the defendants commtting future
of fenses, nekes it violative of procedural due process, and
t herefore unconstitutional.” 1d.

We woul d not characterize HRS chapter 846E as the
Suprene Court characterized the Connecticut statutes.

Connecticut Dep’'t of Pub. Safety, 538 U.S. at 4. |In any event,

I n enacting HRS chapter 846E, the |egislature expressly found
that “sex of fenders who use physical violence, sex offenders who
prey upon children, and repeat sex offenders present an extrene

threat to the public safety.” 1997 Haw. Sess. L. Act 316, § 1

at 749 (enphasis added); see also HRS 846E-3(c) (Supp. 2001)
(providing that the relevant information that is disclosed to the

public is that which “is necessary to protect the public [and]

shall be collected for [the purpose] of making it available to
t he general public” (enphasis added)). Addi tionally, the
| egislature found that “it has a conpelling interest in

protecting the public fromsex offenders and in protecting

children frompredatory sexual activity by requiring strict

regi stration requirenents of sex offenders . . . .7 Id.
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(enphasi s added.) Whereas, the restrictions on liberty are
obvi ously ained at preventing sex offenders fromre-offending,
the el ement of whether an offender “presents an extrene threat”
or is dangerous is material. See Bani, 97 Hawai‘ at 297, 36
P.3d at 1267 (finding, in the context of due process analysis,
that “the legislature intended to provide for sex offender
registration . . . to protect the public from sex offenders who
present ‘an extreme threat to public safety.’” (enphasis in
original) (quoting 1997 Haw. Sess. L. Act 316, at 749)). Thi s
Is also confirnmed by the notification conponent of the statute,
HRS § 846E-3(c), which provides that “[r]el evant information that

is necessary to protect the public shall be collected for

pur poses of making it available to the general public[.]”
(Enmphasi s added). |Inasmuch as this |anguage requires that the
i nformation coll ected be necessary to protect the public, the
information can only be rel evant because of the assunption that
an of fender continues to pose a threat to society. Thus, simlar
to the Florida statute, it is material to our statutory schene
that future dangerousness is the threat sought to be nonitored by
regi stration requirenments. Hence, we conclude that the absence
of a “judicial hearing on [such] a risk” violates procedural due
process. Espindola, 855 So. 2d at 1290.
VI,
In Bani, this court balanced certain factors in

determ ning that the defendant was entitled to procedural due
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process: 2

First, the private interest that will be affected by the

of ficial action; second, the risk of an erroneous
deprivation of such interest through the procedures used,
and the probable value, if any, of additional or substitute
procedural safeguards; and finally, the Government's
interest, including the function involved and the fiscal and
adm ni strative burdens that the additional or substitute
procedural requirement would entail

Bani, 97 Hawai ‘i at 297, 36 P.3d at 1267. (citing Mthews v.

El dridge, 424 U S. 319, 335 (1976)). Applying those factors in
this case reveals that GQuidry was denied the m nimumrequirenents
of due process under the Hawai‘i Constitution.
A

Wth regard to GQuidry’s interest, a person has a strong
interest in his or her freedom from unreasonabl e gover nnent
restraints and intrusions. Under the registration requirenents
of chapter 846E, Guidry can no | onger change his |ocation for any
t wo- week period without informng |ocal authorities of his plans.
HRS § 846E-4(e). For the remainder of his life, he nust
correspond with authorities every ninety days to verify his
address and enpl oynent and have a new picture taken every five
years. HRS 88 846E-5, -4(e). These nmandates apply w thout any
opportunity to denonstrate that such governnental intrusions are
not warranted. |If GQuidry fails to stay abreast of these strict
lifetime obligations, he will be subject to m sdeneanor or felony

charges as was the case here. HRS 8§ 846E-9.

24 These factors were apparently adapted from Mathews v. Eldridge,

424 U.S. 319, 321 (1976), a case in which procedures already in place were
evaluated to determ ne whether they were sufficient for procedural due process
purposes. We independently adopt these factors under the due process cl ause
of the Hawai ‘i Constitution, article |, Section 5.
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As di scussed above, it is fundanental that liberty is
protected by the m nimumrequirenents of due process -- notice

and an opportunity to be heard. See Dep’'t of Pub. Safety, 271

F.3d at 57 (noting that registration requirenents inposed by
Connecticut’s law, which is | ess burdensone than Hawaii’s | aw,
are “extensive and onerous”); Doe, 715 N. E.2d at 43 (noting that
registration is “a continuing, intrusive, and humliating
regul ati on of the person hinself”). Gven the nature of the
liberty deprivations involved, GQuidry's interest in a hearing is
conpel |'i ng.
B.

Regardi ng the risk of erroneous deprivation, as
di scussed above, the current procedures under the registration
provi si on of HRS chapter 846E applicable here are extrenely broad
and contain absolutely no safeguards to prevent erroneous
deprivations of a registrant’s liberty interests. Wthout any
opportunity to petition for release fromthe registration
requi renent, an offender who does not present a threat to society
may nonet hel ess be subject to lifetine registration. Simlarly,
t he Massachusetts court has held that the automatic registration
of every person convicted under Massachusetts’ sex of fender
regi stration statute was not justified because the “general
| egi sl ative category does not adequately specify offenders by
risk” and the court could “envision situations . . . where the
risk of reoffense by one convicted under G L. [(general |aws)]
c[ hapter] 265 8§ 23 [(pertaining to rape and abuse of a child)],

may be mininmal and the present danger of that person to children

-23-



***FOR PUBLICATION***

not significant.” Doe, 715 N.E. 2d at 44. As the statute is
currently witten, there are no procedural safeguards as to “sex
of fenders” who present no danger to the community and are not
habi t ual offenders. Thus, the high risk of erroneous deprivation
of rights weighs in favor of procedural protections.
C.

On the other hand, the State has an interest in
protecting its citizens agai nst sex offenders who have shown a
high rate of recidivism As noted in Bani,

the legislature stated that its goal in enacting HRS chapter

846E was to “protect . . . the public from sex offenders and
. . [to] protect . . . children from predatory sexua
activity.” 1997 Haw. Sess. L. Act 316, 8 1 at 749. The

| egislature explicitly found that “sex offenders who use
physical violence, sex offenders who prey upon children, and
repeat sex offenders present an extreme threat to the public
safety.” Concerns were expressed about the victinms of sex
of fenders, who often suffer devastating and | ong-term
consequences. “[The cost to individuals,” the |egislature
noted, “and to society at |large, while incalculable, is
exorbitant.”

Bani, 97 Hawai ‘i at 297, 36 P.3d at 1267 (citations omtted)

(sone enphasis in original and sonme enphasis added). This

| anguage indicates that the |egislature intended that HRS chapter
846E protect the public fromsex offenders who present an
“extreme threat to public safety.” Thus, the State has an
interest in amassing registration information from sex offenders
who represent a danger to the community as well as an interest in
ensuring that the registration information it collects is

“relevant,” accurate, and “necessary to protect the public.” HRS
§ 846E-3(c); see Bani, 97 Hawai'i at 298, 36 P.3d at 1268
(finding that the state has an interest in assuring that the

i nformati on disclosed to the public is accurate); Pataki, 3 F

Supp. 2d at 470 (stating that a state has “an interest in
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ensuring that its classification and notification systemis both
fair and accurate . . . [and has no interest] in making erroneous
cl assifications and overbroad notifications”). However, the
State’s conpelling interest inrequiring lifetine registration in
the particul ar cases of persons who pose a | ess egregious risk
woul d appear | ess weighty.
D

When bal ancing the interests set out above,
“Ir]egistration is a stringent regulatory reginme, permssible
only ‘where the danger is great and the neasures are carefully
calibrated to the needs of the particular case.’” Doe, 715

N. E. 2d at 45-46 (quoting Doe v. Attorney Ceneral, 686 N. E. 2d 1007

(Mass. 1997). Consequently, in weighing the fact that these
restrictions are ainmed at preventing future of fenses, the
i mportant interest involved, the |ack of statutory safeguards,
and the risk of erroneous deprivation of protected rights, a
judicial hearing should be required.

VI,

In Bani, this court recognized that the initial act of
regi stration was not subject to liberty interests. But in this
case, we have determned that automatic lifetine requirements are
subj ect to due process protection. “However, we have repeatedly
recogni zed that ‘[dJue process is not a fixed concept requiring a
speci fic procedural course in every situation.’” Instead, ‘due
process is flexible and calls for such procedural protections as

the particular situation demands. Bani , 97 Hawai ‘i at 296, 36

P.3d at 1266 (quoting Korean Buddhi st Tenple, 87 Hawai‘i at 243,
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953 P.2d at 1341) (citations omtted)). Quidry notes that even
t hough sonme of fenders may not be entitled to a hearing prior to
regi stration, due process requires that they be given an
opportunity thereafter to challenge their classification.
Because due process does not require that a hearing be held at
any specific tinme, due process is satisfied so long as an

of fender is afforded a hearing at sone tine. Cf. Doe v. Poritz,

662 A.2d 367, 422 (N.J. 1995) (providing that “[e]ven if
princi ples of due process did not require that defendants
classified as Tier Two or Three be granted a pre-notification
heari ng, such process woul d be required by considerations of
fundanmental fairness”). The record does not indicate Guidry
sought such a heari ng.

Al t hough the court indicated Guidry should have
proceeded by way of injunctive relief, we believe the proper
avenue for obtaining such a hearing is to permit sex offenders to
file a petition to institute a special proceeding before the
court. At such a hearing, the State shall have the burden of
provi ng, by a preponderance of the evidence, that the sex
of fender is required to continue to register under HRS chapter
846-E, and the sex offender shall be given the opportunity to
rebut evidence presented by the State to denonstrate that the
of fender does not continue to represent a threat to the
community. Such a procedure would be simlar to the procedural
framework set forth in HRS § 846E-3(d) (Supp. 2002) (providing a
sex of fender with the opportunity to show that he or she does not

represent a threat to the community such that the collection and
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rel ease of registration information i s not necessary to protect
the public).? W believe then that the renmedy for convicted
of fenders lies in such civil proceedings.

Accordi ngly, under the Hawai‘i Constitution, article |
section 5, due process requires that a convicted sex offender
under HRS 8§ 846E-1 be afforded the right to a judicial hearing at
whi ch evidence may be offered to denonstrate that continuance of
all or part of the lifetine registration requirenents are not
necessary in a particular case to fulfill the public need to
whi ch the sex of fender act responded. W recognize the
conpel ling policies behind sex of fender registration provisions
and the legislature’s laudable effort to prevent the reoccurrence
suffered by victins of violent sex crines. Yet, these policies

must be addressed within constitutional bounds. Cf. Poritz, 662

A . 2d at 422 (holding that although sex offender registration
statute was constitutional, fundanmental fairness requires
procedural protections).

| X.

Quidry al so chal l enges his conviction on the ground
that registration violates the constitutional prohibition against
ex post facto laws. Article I, section 10 of the United States
Constitution states that “[n]o State shall . . . pass any .
ex post facto Lawf.]” The federal ex post facto clause prohibits
| egislatures from*“retroactively alter[ing] the definition of

crimes or increas[ing] the punishnment for crimnal acts.”

25 Of course the legislature may adopt and prescribe specific

procedures for such a hearing.
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Collins v. Youngblood, 497 U S. 37, 43 (1990). The “intent-

effects” test is applied to determ ne whether a statute runs

af oul of the federal ex post facto clause. Russell v. Gegoire,

124 F.3d 1079, 1084 (9th Gr. 1997). That test questions whether
(1) the legislature intended the statute to be crimnal or civil,
and (2) the statute is “*so punitive' in effect that it overcones
the nonpunitive legislative intent.” 1d. at 1088. *“The first
part of the test (‘intent’) |ooks solely to the decl ared purpose
of the legislature as well as the structure and design of the
statute.” |d. at 1087. *“The second part of the test (‘effects’)
requires the party challenging the statute to provide ‘the

cl earest proof’ that the statutory schenme is so punitive either
in purpose or effect as to negate the State’s nonpunitive
intent.” 1d.

First, as to legislative intent, Guidry concedes that
the legislature expressly stated that the purpose of the statute
is to “protect[] the public fromsex offenders . . . and
protect[] children frompredatory sexual activity.” 1997 Haw.
Sess. L., Act 316, at 749. However, @Quidry argues that the “true
intent of the legislature was to inpose greater punishnents”
because HRS chapter 846E is in the penal code. (Enphasis in
original.) HRS chapter 846E is not, in fact, within the Hawai ‘i
Penal Code but rather, in “Title 38. Procedural and Suppl enentary
Provision.” This placenent of HRS chapter 846E within the
crimnal procedure section of the HRS cannot defeat the express
pur pose of the legislature that HRS chapter 846E be renedi al
rather than punitive. See Smth, 538 U S. at 95 (hol ding that
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the location of Al aska sex offender registration provisions
within the crimnal procedure code was “not sufficient to support
a conclusion that the legislative intent was punitive”); see also

Kansas v. Hendricks, 521 U S. 346, 361 (1997) (uphol ding a post-

crimnal sentence procedure for civilly commtting sexually
vi ol ent persons because its purpose was renedial and thus did not
violate the ex post facto cl ause).

Next, it nust be determ ned whether, despite the stated
non-punitive intent of the legislature, the statute's effects
negate the state’s nonpunitive intent. In Russell, the Ninth
Circuit evaluated the punitive effect of a statute under the

factors set out in Kennedy v. ©Mendoza-Martinez, 372 U.S. 144

(1963) nanely,

[(1)] [w] hether the sanction involves an affirmative
disability or restraint, [(2)] whether it has historically
been regarded as a punishment, [(3)] whether it comes into
play only on a finding of scienter, [(4)] whether its
operation will pronote the traditional aims of punishnment-
retribution and deterrence, [(5)] whether the behavior to
which it applies is already a crinme, [(6)] whether
alternative purposes to which it may rationally be connected
is assignable for it,[?] and [(7)] whether it appears
excessive in relation to the alternative purpose assigned
are all relevant to the inquiry, and may often point in
differing directions.[?

Russell, 124 F.3d at 1084 (quoting Mendoza-Martinez, 372 U S. at

168-69). It is inportant to note that not all factors nust be
satisfied in determ ning whether a statute has punitive effects.
See id. at 1086 (explaining that even though “the statute inposes

an affirmative restraint and inposes a sanction traditionally

26 In Mendoza-Martinez, the Supreme Court exam ned the |egislative

intent for any other purpose than the one purported. 372 U.S. at 183

27 The Suprenme Court reasoned in Smith that the question was “whether

the regulatory means chosen are reasonable in |light of the nonpunitive
objective.” 538 U.S. at 87
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regarded as punishnment [this] does not override its nonpunitive

nature”); see also Smth, 538 U.S. at 97 (stating that Mendoza-

Martinez factors are “neither exhaustive nor dispositive” and are
“useful guideposts”). It is required that the “party chall enging
the statute . . . provide ‘the clearest proof’ that the statutory
schenme is so punitive either in purpose or effect as to negate
the State’s non punitive intent.” Russell, 124 F.3d at 1087
(quoting Hendricks, 521 U S. at 361).

Wth respect to the first factor, we note that in the
case of a notification provision, the New Jersey Suprene Court
has held that “even renedial sanctions carry the ‘sting of
puni shnent[.]’” Poritz, 662 A 2d at 397. Second, registration
requi renents to protect the public have not “historically been
regarded as a punishnent[,]” but as “valid regulatory techni que

with a renedi al purpose.” State v. Cook, 700 N. E. 2d 570, 582

(Chio 1998). Third, insofar as the registration requirenents are
concerned, scienter is not required. Fourth, the requirenment of
regi stration nmay pronote the ains of deterrence inasmuch as an

of fender may be less likely to re-offend if s/he believes her/his
wher eabouts are being nonitored. Fifth, the failure to register
was not “already a crine.” Sixth, although it may be contended
that the statute has an alternative purpose besides the renedi al
purpose stated by the legislature, Quidry apparently concedes
that “this factor weighs in favor of construing the statute as
remedi al rather than punitive.” Seventh, based on Guidry’s
concession, the effects of the statute are not excessive as to

the alternative purpose. Six of the seven factors appear to
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wei gh agai nst an ex post facto violation. Therefore, it cannot
be said that GQuidry has provided the “clearest proof” that the
statutory schene is so punitive it has negated the State’s
remedi al purpose. Consequently, HRS chapter 846E neets the
second prong of the “intent-effects” test and is thus not

viol ative of the federal ex post facto cl ause.

Al t hough the Hawai ‘i Constitution does not contain an
ex post facto clause, HRS § 1-3 (1993) provides simlar
protection. The statute provides that “[n]Jo | aw has retrospective
operation unl ess otherw se expressed or obviously intended.”

@Qui dry does not discuss how HRS chapter 846E woul d viol ate the ex
post facto law in Hawai‘i. Thus, this issue need not be
di scussed. Hawai‘i Rul es of Appellate Procedure (HRAP) Rul e
28(b)(7) (2003) (“Points not argued nay be deened waived.”).

X.

Al so, Quidry contends that HRS chapter 846E viol ates
the cruel and unusual punishnent clauses of the United States
Constitution and the Hawai ‘i Constitution. He asserts that “the
court inpliedly denied [the cruel and unusual punishnent]
chal | enge based on the conclusion . . . that [the] provision
[ (requirenents of registration)] of [c]hapter 846E did not anount
to ‘puni shnment.’”

The Ei ghth Amendnent provides that “[e]xcessive bai
shall not be required, nor excessive fines inposed, nor cruel and
unusual punishnents inflicted.” The Suprenme Court has held that
because the Ei ghth Anendnent did not contain a proportionality

guar antee, “what was ‘cruel and unusual’ under the Eighth
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Amendnent was to be determ ned without reference to the

particular offense . . . .” Harnelin v. Mchigan, 501 U S 957

978 (1991). CQuidry argues that “HRS chapter 846E, as applied to
[] Quidry, is grossly disproportionate to the offenses for which
he was convicted.” He further states that he “was convicted of
an of fense which was commtted in the absence of consent, w thout
the requirenent of proof of violence. He received a term of
probation which the evidence showed he successfully conpl eted.
However, HRS chapter 846E brands [hin] a ‘sex offender’ for the
rest of his life.” Because the Supreme Court has held that
proportionality is not guaranteed by the Ei ghth Amendnent,
Quidry’s argunment fails. Under the federal constitution, the
guestion is not whether the requirenents under HRS chapter 846E
as applied to GQuidry are disproportionate to the offense for
whi ch he was convicted, but rather, whether the statute itself
effects a “puni shnment [which] was both (1) severe and (2) unknown
to Anglo-Anerican tradition.” [d. at 991 (enphasis in original).
As Quidry does not assert any argunment as to these factors, we do
not decide this issue. See HRAP Rule 28(b)(7) (“Points not
argued nmay be deened waived.”).

The “cruel and unusual” puni shnent provision in the
Hawai ‘i Constitution incorporates a proportionality test. Wen
interpreting article I, section 12 of the Hawai‘ Constitution

this court has held that

[t] he standard by which punishment is to be judged under the
“cruel and unusual” punishment provision[] of the .
Hawai i Constitution[] is whether[,] in the |light of

devel opi ng concepts of decency and fairness, the prescribed
puni shment is so disproportionate to the conduct proscribed
and is of such duration as to shock the conscience of
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reasonabl e persons or to outrage the noral sense of the
community.”

State v. Davia, 87 Hawai ‘i 249, 953 P.2d 1347 (1998) (brackets in

original) (quoting State v. Kumukau, 71 Haw. 218, 226-27, 787

P.2d 682, 687 (1999)). First, Guidry does not assert any
argunent that HRS chapter 846E anpbunts to “puni shnent” beyond
that already set forth in his ex post facto chall enge. As

di scussed earlier, the registration requirenents are not so
punitive in nature as to overcone the |egislature’ s renedi al

pur pose under such circunstances. |In any event, there is anple
authority holding that registration is not punitive in nature.

See Illinois v. Adans, 581 N E.2d 637, 640 (Il1. 1991) (holding

that registration under the Illinois sex offender registration
and notification law is not cruel and unusual punishnent); see

also State v. Dobies, 771 N E.2d 867, 871 (Chio C. App. 2001)

(clarifying that sex offender registration requirenents are not
punitive in nature, therefore, “the protections against cruel and
unusual puni shnment are not triggered”); Poritz, 662 A 2d at 405
(holding registration is not punishnent and therefore cannot
constitute cruel and unusual punishment). As such, Guidry is
unabl e to overcone the threshold issue. CGuidry, therefore, has
failed to denonstrate that the registration requirenents under
HRS chapter 846E constitute cruel and unusual punishnment under
t he Hawai i Constitution.
Xl .
Additionally, Quidry contends that HRS chapter 846E

violates his right to privacy under the United States and Hawai ‘i
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Constitutions.?® According to Quidry, this right to privacy
pertains to the “vast anmount of personal information that is
conpi |l ed and publicly rel eased” under HRS chapter 846E. Al though
Quidry nentions that his right to privacy is violated by the
“conpilation and public release” of registration information, his
argurments primarily focus on the disclosure of his registration.
Qui dry provides no discernable argunment as to whet her the
conpi lation alone infringes on his privacy rights and, thus, such
argurments are deenmed wai ved. HRAP Rule 28(b)(7) (“Points not
argued nmay be deened waived.”). Accordingly, we only address his
argurments as to whether the publication of his personal
information violates his right to privacy.

Quidry notes that, unlike other sex offender
regi stration and notification statutes, HRS chapter 846E does not
categori ze offenders, for the purposes of notification, “based on
risk level” and “does not require any evidence of future
dangerousness.”?® @idry refers to New Jersey’s sex offender
statute, as discussed in Poritz, where the New Jersey court,

inter alia, nmentioned that “the degree and scope of disclosure”

28 Guidry cites to Whalen v. Roe, where the United States Suprene

Court held that “the federal right to privacy, based on the due process cl ause
of the Fourteenth Amendnent, protects . . . the individual interest in
avoi di ng di sclosure of personal matters[.]” 429 U. S. 589, 599 (1977). Also
Guidry notes that the Hawai ‘i Constitution contains an express right to
privacy in article I, section 6, which provides that “the right to privacy is
recogni zed and shall not be infringed without the showing of a compelling
state interest.”

29 Addi tionally, Guidry contends that the Hawai‘i Constitution

recogni zes a right to privacy in highly personal and intimte matters, such as
“sexual relations.” As noted by the prosecution “[s]exual assaults are not
private matters, but rather crim nal offenses which are readily avail able

t hrough public records . . . .” W do not agree that Guidry’s information
regardi ng his sexual assault in the second degree offense should be protected
under the right to privacy regarding one’'s “sexual relations.”
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of registration information “is carefully calibrated to the need
for public disclosure” based on the risk of reoffense. “ The
greater the risk of reoffense, the greater is the scope of
di sclosure.” 662 A 2d at 412. However, Quidry acknow edges t hat
the Poritz court ultimately concluded that the right to privacy
had not been violated. 1d. at 412-13.

This court has not expressly addressed whet her, under
HRS chapter 846E, the release of a sex offender’s registration
information violates his or her right to privacy.* Bani, 97
Hawai ‘i at 291 n.4, 298, 36 P.3d at 1261 n.4, 1268. |In Bani,
however, it was held that a sex offender is “entitled to notice
and an opportunity to be heard prior to public notification of
his status as a sex offender.” The purpose of such procedural
due process requirenments is to provide a sex offender with “a
meani ngf ul opportunity to argue that he or she does not represent
a threat to the community and that public notification is not
necessary, or that he or she represents only a limted threat
such that imted public notification is warranted.” Id. at
298, 36 P.3d at 1268. In the absence of a hearing, this court
hel d that “the public notification provisions of HRS chapter 846E
are void and unenforceable.” 1d.

In the present case, @uidry has not been afforded a
hearing to determ ne whet her public notification of his status as

a sex offender is warranted. Under the provisions in effect at

30 In Bani, this court acknow edged that “the | egislature attenpt][ed]

to exempt HRS chapter 846E from the constitutional right to privacy.” Bani,
97 Hawai i at 291 n.4, 36 P.3d at 1261 n.4. However, this court observed “at
the appropriate time” it would “ascertain whether, for purposes of HRS chapter
846E a sex offender has a ‘di mnished expectation of privacy in statutorily
enumerated ‘relevant information.”” |d.
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the time of his violations, HRS chapter 846E (Supp. 1998) did not
provide for a Bani hearing. Accordingly, as to GQuidry, the
public notification provisions are void and unenforceable. See
id. Because the provisions are void as to GQuidry, we need not
determ ne whether, if such provisions did apply, they violated
Quidry’ s right to privacy.
Xl

Next, Q@uidry argues that HRS chapter 846E, in
classifying persons required to register as sex offenders,
vi ol ates the equal protection clauses of both the United States
and the Hawai ‘i constitutions.?* Such a classification, according
to Guidry, inplicates a fundanmental privacy right in information
that is personal and intinmate.*

Under both the United States and the Hawai ‘i
constitutions, classifications with respect to a suspect
category?®® or that infringe on fundanental rights are subject to

strict scrutiny. See Baehr v. Lewin, 74 Haw. 530, 571-72, 852

P.2d 44, 63-64, reconsideration granted in part, 74 Haw. 650, 875

P.2d 225 (1993); deburne v. Ceburne Living Center, 473 U.S.

432, 440 (1985) (explaining that “state | aws are subject to

strict scrutiny when they inpinge on personal rights protected by

31 The Fourteenth Amendment to the United States Constitution

provides in pertinent part that “no state shall . . . deny to any person
withing its jurisdiction the equal protection of the laws.” Article I,
section 5 of the Hawai ‘i Constitution provides in relevant part that “no
person shall be . . . denied the equal protection of the | aws.

32 Gui dry notes that the court did not expressly address his equa

protection argunments in the 1999 Order, and maintains that the court erred in
failing to dism ss his charges based on such equal protection grounds.

33 Gui dry does not contend that his classification as a sex offender

constitutes a suspect classification
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the Constitution”). Under “strict scrutiny” analysis, laws are
presunmed to be unconstitutional unless the state shows a
conpelling interest to justify such classifications, and the
statute nust be tailored to avoid unnecessary abridgnents of
constitutional rights. See Baehr, 74 Haw. at 571-72, 852 P.2d at

63-64; see also Ceburne, 473 U.S. at 440 (explaining that |aws

subjected to strict scrutiny “will be sustained only if they are
suitably tailored to serve a conpelling state interest”).

In the alternative, Guidry argues that even if HRS
chapter 846E is not seen as inplicating a fundanental right, the
statute fails the ‘rational basis’ test in that the
cl assification of persons who present no future danger to the
public as “sex offenders” is not rationally related to the
pur pose of protecting the public.

As previously discussed, with respect to the disclosure
of GQuidry’s registration information, “the public notification
provi sions of HRS chapter 846E are void and unenforceable” as
applied to Guidry. Bani, 97 Hawai‘ at 298, 36 P.3d at 1268.
Because the notification provisions do not affect Guidry, we need
not address his equal protection argunments regardi ng such
di scl osure.

In regard to the conpilation of registration
information, it can be inplied fromthe holding in Bani that the
initial act of registration requirenment does not inplicate any
fundanmental rights to privacy. Cf. Bani, 97 Hawai‘' at 292-93,

36 P.3d at 1263 (2001) (holding that “there is nothing inherent

in the act of registering that inposes on any of Bani’s protected
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liberty interests”). Assum ng, arquendo, that the lifetine
regi stration requirenent inplicates a fundanental right to
privacy, the strict scrutiny analysis would apply. In this
regard, @Quidry specifically contends that HRS chapter 846E is not
narromy tailored to serve a conpelling state interest because:
(1) it is “grossly over inclusive” in that it “includes persons,
i ke [@Quidry] who present no danger to the public[,]” and
“applies to persons convicted of crinmes that are not necessarily
related to sexual conduct, such as ki dnapi ng and unl awf ul
inprisonnment[;]” and (2) it is underinclusive, for “[o]ffenders
who present an equal or greater danger to the public” such as
t hose who conmt nurder, assault, or robbery, are not covered by
the statute.

In regard to Guidry's first point, this court has said
that one who “alleges that a statute is unconstitutionally
over broad, other than a statute affecting the freedom of
expression, nust be directly affected by the clained overbroad

aspects.”®* State v. Tripp, 71 Haw. 479, 483, 795 P.2d 280, 282

(1990); see also State v. Kane, 87 Hawai‘i 71, 77, 951 P.2d 934,

940 (1998); State v. Gaylord, 78 Hawai‘i 127, 143, 890 P.2d 1167,

1182 (1995); State v. Kaneakua, 61 Haw. 136, 144, 597 P.2d 590,

594 (1979); State v. Sturch, 82 Hawai‘ 269, 275, 921 P.2d 1170,

1176 (App. 1996) (“A person to whoma statute nay be

constitutionally applied cannot chall enge the statute on the

34 Guidry did not claimthe statute infringed on his constitutional

right to freedom of expression.
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ground that it may conceivably be applied unconstitutionally to
others.”).

Quidry would not fall within these hypothetical
applications of the statute as raised above. @idry’ s underlying
crime did not involve kidnaping or unlawful inprisonment.?* As
to the of fense which subjected Guidry to register as a sex
of fender, he was convicted of sexual assault in the second
degree, which is expressly classified under HRS chapter 846E as a
“sexual ly violent offense.”?*® HRS § 846E-1. Because Guidry is a
person as to whom HRS chapter 846E directly applies, he does not
have standing to assert an overbreadth chall enge based on

hypot heti cal applications of the statute. See Sturch, 82 Hawai ‘i

at 275, 921 P.2d at 1176. Consequently, we hold that Guidry does
not have standing to chall enge HRS chapter 846E as
unconstitutionally overbroad.

As to Quidry’s second point, that the statute is under

i nclusive, this court has reasoned that

“la] statute does not violate the equal protection
clause nmerely because it could have included other
persons, objects, or conduct within its reach.

35 As correctly noted by the prosecution, “offenders of either

ki dnappi ng or unlawful inmprisonment [would] be subject to [HRS chapter 846E]
if the victimis a mnor.” See HRS § 846E-1.

36 HRS 846E-1, classifies as “sexually violent offense[s]”, inter
alia, acts defined under HRS 8§ 707-731(1)(a) and HRS § 707-731(1)(b). HRS
§ 707-731, entitled “Sexual Assault in the Second Degree” provides in relevant
part that:

(1) A person commts the offense of sexual assault in
the second degree if:

(a) The person knowi ngly subjects another person to
an act of sexual penetration by compul sion;
(b) The person knowi ngly subjects to sexua

penetration another person who is mentally
defective, mentally incapacitated, or physically
hel pl ess;
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The legislature is free to recognize degrees of harm

and it may confine its restrictions to those classes

of cases where the need is deemed to be clearest.
[I]f the |l aw presumably hits evil where it is

nmost felt, it is not to be overthrown because there
are other instances to which it m ght have been
applied. Thus it was for the legislature to determ ne

the relative seriousness of the various crimes and to
provide for nmore severe punishment deemed to pose the
greatest and nost pervasive danger to the well being

of society.

State v. Freitas, 61 Haw. 262, 273-74, 602 P.2d 923 (1979)

(enmphases added). The |egislature provided the foll ow ng

justifications, inter alia, for the sex offender registration

requi renments:

“IS]ex offenders . . . present an extreme threat to the
public safety” and “commt far more offenses that they are
prosecuted for and victim ze far more individuals than ever

report the crimes. . . . In particular, victinms of sex
of fenders suffer devastating and long term
consequences.

1997 Haw. Sess. L., Act 316, at 749; Bani, 97 Hawai‘ at 292, 36
P.3d at 1262. 1In light of such justifications, the |egislature
may focus “where the need is deened to be clearest.” Freitas,
61 Haw. at 273, 602 P.2d at 923. Hence, there would be no
vi ol ation of the equal protection clause sinply because the
| egi sl ature focused on sex offenders.

Assum ng arguendo, the “rational basis test” would
apply, we inquire as to whether HRS 846E “rationally furthers a
legitimate state interest.” Baehr, 74 Haw. at 572, 852 P.2d at
64 (citations omtted). Hawai‘i has a legitimate interest in
reduci ng sex crines, the great costs resulting fromsuch crines,
and the tendency for sex offenders to reoffend. See supra. W
observe that other jurisdictions have uphel d sex offender

stat ut es agai nst equal protection objections. See Snyder, 912

P.2d at 1131 (holding that registration does not violate equal
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protection because defendant fails to identify how the
classification of “sex offender . . . does not operate alike upon

all simlarly situated people”); cf. Artway, 81 F.3d at 1268

(concluding that registration of “conpul sive and repetitive” sex
offenders is rationally related to the goal of protecting
vul nerabl e individuals from sexual offenses).

Quidry argues that the “statute fails the ‘rational
basis’ test” for reasons “simlar” to those nentioned in his
argunments with respect to strict scrutiny. Insofar as Quidry
clainms that the statute is not rationally related to protecting
the public because it classifies “persons who present no future
danger to the public as sex offenders[,]” Quidry in effect
reiterates his argunent that the statute is overbroad. 1In the
record herein, Quidry has not established that he fits within the
category of one who is not dangerous.® |In any event, any
infirmty with respect to the rational basis requirenent is
obvi ated by our holding that due process requires that a hearing
must be provided, at sonme point, to determ ne whether lifetine
registration is warranted. This would address the rational
application of the statute. Such a hearing woul d ensure agai nst
any irrational effects of the registration requirenents under HRS
chapter 846E, while enabling the state to serve its interest of
protecting the public fromsex offenders. In |ight of the

opportunity for such a hearing, HRS chapter 846E becones much

37 As noted Guidry was previously convicted of sexual assault in the

second degree, under HRS § 707-731(1), a class B felony. See supra. In the
present case, he was charged with three counts of sexual assault in the fourth
degree. The prosecution notes that “inasmuch as [Guidry] presently is facing

three counts of [s]exual [a]ssault in the [f]ourth [d]egree under [HRS 8] 707-
733(1)(b), one can hardly presume he ‘present[s] no danger to the public.’”
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i ke New Jersey’s sex offender registration and notification
| aws, as nentioned by GQuidry, which are “calibrated” to the risk

| evel of the of fenders. See generally Poritz, 662 A 2d at 412-

413.
Xl
On the foregoing grounds, we affirmthe court’s

August 5, 1999 judgnent as to Count |.
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