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MVEMORANDUM OPI NI ON
(By: Moon, C. J., Levinson, Nakayama,
Ram |, and Acoba, JJ.)

The plaintiff-appellant State of Hawai‘ appeals from
the findings of fact, conclusions of |law, and order of the
district court of the second circuit, Wailuku division, filed on
August 13, 1999, dismissing the State’s request to revoke the
def endant - appel | ee Cory J. Ramacher’s driver’s |icense because he
refused to submt to drug testing, as authorized by Hawai ‘i
Revi sed Statutes (HRS) 88 286-151 through 286-163 (1993 & Supp.
1999),! after being arrested for allegedly commtting the offense
of driving under the influence of drugs, in violation of HRS

1 HRS 88 286-151, et seq., discussed infra in section III.A,
comprise Title 17, Chapter 286, Part VIl of the HRS and provide for the
revocation of a notorist’s driver’s license upon the motorist’s refusal to
submt to a breath or blood test, once requested to do so by a police officer
who has arrested the motorist for driving under the influence of alcohol, in

violation of HRS 88 291-4 or 291-4.3, or upon the motorist’s refusal to submt
to a blood or urine test if arrested for driving under the influence of drugs,
in violation of HRS § 291-7, see infra note 2. The procedures provided for in
Part VIl are distinct from and in addition to, any adm nistrative driver’s
l'icense revocation authorized by HRS Chapter 286, Part XIV, set forth at HRS
8§8 286-251, et seq., (1993 & Supp. 1999), see generally Gray v. Adm nstrative
Dir. of the Court, 84 Hawai‘ 138, 931 P.2d 580 (1997), which are not
implicated by the present appeal. HRS § 286-157.3(e) provides that “[t]his
section shall not preclude a finding under part XIV for failure to conply with
[HRS 8] 286-151(b).”




8§ 291-7 (1993).2 The State contends that the district court’s

di sm ssal of the revocation request on the ground that the State
had failed to denonstrate, by a preponderance of the evidence,
that the arresting police officer had reasonabl e grounds to
bel i eve that Ramacher had been operating a vehicle under the

i nfl uence of drugs, inasmuch as the officer did not observe
Ramacher drive in an erratic or unsafe manner, was erroneous as a
matter of law. W have jurisdiction pursuant to HRS § 286-157.5
(Supp. 1999).° For the reasons discussed bel ow, we vacate the
district court’s findings of fact, conclusions of |aw, and order,
filed on August 13, 1999, and remand the matter for further
proceedi ngs consistent with this opinion.

. BACKGROUND
The foll ow ng factual synopsis is drawn fromthe
testimony of Maui Police Departrment Oficers Cifford Pacheco and

Ericlee K. Correa, which was adduced during the hearing conducted
in the district court in connection with the State’s request to
revoke Ramacher’s |icense.

At approximately 9:00 p.m on June 3, 1999, Oficer
Pacheco was on patrol duty and observed that the rear tires of
the vehicle traveling in front of himextended beyond the rear
fender walls of the vehicle -- a condition that could constitute

2 HRS 8§ 291-7 provides in relevant part that “[a] person commts the
of fense of driving under the influence of drugs if the person operates or
assumes actual physical control of the operation of any vehicle while under
the influence of any drug which inpairs such person’s ability to operate the

vehicle in a careful and prudent manner. The term ‘drug’ as used in this
section shall mean any controlled substance as defined and enumerated on
schedules | through IV of chapter 329.” Marijuana is a schedule | drug

HRS § 329-14(d)(20) (Supp. 1999).

3 HRS § 286-157.5 provides that “[a]ln order of a district court
i ssued under [HRS 8] 286-157.3 may be appealed to the supreme court.” HRS
§ 286-157.3 is discussed infra in section II1l.A.
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either “a mudguard violation [or] an unsafe vehicle violation.”
O ficer Pacheco, as he was driving behind the vehicle, “ran a
regi stered owner check on the vehicle,” which indicated that the
vehicle' s safety check sticker had expired in February 1999. The
safety check sticker affixed to the rear bunper of the vehicle
was a March 2000 sticker. The inconsistency between the

regi stered informati on and the actual sticker caused Oficer
Pacheco to believe that the actual sticker affixed to the vehicle
may have been fraudulent. O ficer Pacheco initiated a traffic
stop of the vehicle on Pi‘ilani H ghway.

After pulling the vehicle over, Oficer Pacheco
approached, rapped on the driver’s wi ndow, which the driver
roll ed down, and identified hinmself and the purpose of the stop.
Due to the height of the vehicle, a jacked-up truck with tinted
wi ndows, the officer could not observe the inside passenger
conpartnment of the vehicle. Oficer Pacheco detected the odor of
burnt marijuana emanating fromwthin the vehicle.

Ramacher was in the driver’'s seat; however, due to the
tinted wi ndows, the officer had not been able to observe whet her
Ranmacher had been the actual operator of the truck. Oficer
Pacheco requested the papers and information necessary to
conplete a traffic citation and began to return to his police
vehicle in order to run checks on Ramacher’s |icense and
regi stration. Upon reaching the rear of Ramacher’s truck,
however, O ficer Pacheco gl anced back at the truck to determ ne
whet her Ramacher and the passenger were noving about inside.
Unabl e to determ ne what was taking place inside the cab of the
truck and believing the situation to be unsafe, O ficer Pacheco
returned to the driver’s wi ndow and requested that both Ramacher

and the passenger alight fromthe truck. Oficer Pacheco



testified that Ramacher was not then under arrest.

When Ramacher stepped out of the truck, Oficer Pacheco
observed that his eyes were “slightly bloodshot . . . and .
glassy.” Oficer Pacheco did not, however, detect an odor of
“burnt marijuana” emanating from Ramacher’s person once Ranacher
had alighted fromthe truck. Ramacher neither exhibited any
difficulty exiting the truck nor providing Oficer Pacheco with
t he paperwork and information that the officer had requested.
Nonet hel ess, O ficer Pacheco suspected the possibility that
Ramacher was under the influence of marijuana. The officer
advi sed both Ramacher and his passenger of their “constitutional
rights,” including their respective rights to | egal counsel.
Ramacher did not give any indication that he wanted a | awer.

After advising Ranacher and the passenger of their
constitutional rights, Oficer Pacheco requested Ramacher’s
consent to search the truck. Ramacher refused to consent, and

O ficer Pacheco “noved to the next step,” which was to obtain a
“canine unit” on the scene.* O ficer Pacheco testified that,
upon cl oser exam nation, the safety sticker did not appear to be
fraudul ent .

O ficer Correa provided backup for Oficer Pacheco.
When O ficer Correa arrived at the scene, Oficer Pacheco and
Ramacher were positioned at the rear of the truck. Oficer
Pacheco inforned O ficer Correa that Ramacher “need[ed] to be
det ai ned,” al though O ficer Pacheco did not state why he w shed

to detain Ramacher. Oficer Correa recall ed, however, that

4 Of ficer Pacheco’s police report, which was appended to Officer

Correa’'s affidavit supporting the State's request to revoke Ramacher’s
driver’'s license, indicates that a canine unit subsequently arrived on the
scene and that the canine alerted to Ramacher’s truck and to a digital scale
and two envel opes of currency discovered on Ramacher’s person during a pat-
down search conducted by officer Correa
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“afterwards, he told ne it was for -- because he had snelled the
odor of marijuana comng fromwthin the vehicle.”

O ficer Correa escorted Ramacher to O ficer Pacheco’s
police vehicle and conducted a pat-down search of Ramacher for
weapons. During the pat-down, O ficer Correa “felt a hard object
in [Ramacher’ s] front, right pocket,” which he renoved fromthe
pocket in order to identify it. Oficer Correa testified that
“it was a mniature digital scale and two envelopes filled with
what appeared to be U S. currency.” Oficer Correa returned the
three itens to Ranacher’s pocket “because they weren’'t weapons,
and placed himin the police vehicle, handcuffed.” Oficer
Correa testified that Ramacher was still not under arrest at that
time; rather, Oficer Correa infornmed Ramacher that he was being
detai ned for investigative purposes, specifically, a drug
i nvesti gation.

Oficer Correa testified that, at that nonent, Ramacher
was not being detained for the purpose of investigating whether
he was driving under the influence of drugs. Nonetheless, after
observing that Ramacher’s eyes were “red and watery and . . . his

speech was soft,” Oficer Correa suspected that Ramacher “coul d
have been inpaired.” Consequently, Oficer Correa conducted a
field sobriety test in which Ramacher agreed to partici pate.

O ficer Correa comrenced the field sobriety test with the

hori zontal gaze and nystagmus maneuver, during which he did not
detect any signs of inpairnment in Ramacher, an indication that
Ramacher was not under the influence of al cohol or a depressant
inhalant. Oficer Correa testified that a person under the

I nfl uence of marijuana woul d not exhibit any clues of inpairnent

during the horizontal gaze and nystagnus test.



The second maneuver that Oficer Correa adm nistered
was “the walk and turn,” during which Oficer Correa detected
three of eight indicia of inpairnent. The wal k-and-turn
maneuver, however, was devel oped to detect signs of al cohol
i mpai rment, not inpairnent due to drugs; Oficer Correa testified
that the presence of two clues constituted a 68% i ndi cator that
an individual’s blood al cohol content was above .10 percent.

The third maneuver that O ficer Correa adm nistered was
“[t]he one-leg stand,” during which he detected three of four
clues of inpairment, which was “[njore than the m ni nrum two
required [for] a 65 percent indicator of inpairnent.”

Lastly, Oficer Correa requested that Ramacher
participate in a prelimnary al cohol screen test. Ranacher
consented, and the result was a 0.000 reading. Oficer Correa
did not detect the odor of alcohol on or enmanating from
Ramacher’s person. O ficer Correa concluded that although there
were clues of inpairnment, those clues, together with “the
totality of the situation,” were inconsistent with inpairnment due
to al cohol .

O ficer Correa, consequently, adm nistered severa
maneuvers to detect inpairnent due to drugs. Oficer Correa
noted: (1) that Ramacher’s eyes exhibited a “lack of

convergence,” which nmeant that Ramacher coul d not cross his eyes,
a condition consistent with cannabis inpairnment; (2) that his
tongue was green, a sign of having snoked cannabis; and (3) that
his pul se rate was high, another condition consistent with
cannabis inpairnment. Oficer Correa arrested Ramacher on the
charge of driving under the influence of drugs and pl aced

Ramacher into his police vehicle.



Oficer Correa returned to Ramacher’s truck, observed
that it lacked a front license plate, nmeasured the rear tires,
and noted that the tires extended six inches beyond the rear tire
wel | s.

Subsequently, Oficer Correa transported Ramacher to
the Wail uku police station. Once at the police station, Oficer
Correa reviewed a “warning and wai ver of Mranda rights” form
with Ramacher. See Mranda v. Arizona, 384 U. S. 436 (1966).
Ramacher refused to waive his rights.

O ficer Correa proceeded to review a formw th Ramacher
that apprised himof the sanctions he faced if he refused to
subnmit to drug testing of his blood or urine. Oficer Correa
i nformed Ramacher that he was under arrest for two offenses: (1)
driving under the influence of marijuana; and (2) pronoting a
dangerous drug.5 O ficer Correa, however, did not inform
Ramacher that the bl ood or urine specinens woul d be used agai nst
hi mat any subsequent crimnal trial. Ramacher refused to submt
to a blood or urine test.

On June 4, 1999, the State filed Oficer Correa’s
“Affidavit; Revocation O Privilege To Drive Mtor Vehicle Upon

Refusal To Submit To Drug Testing,” a preprinted formthat the

5 Officer Correa's police report, appended to his affidavit
supporting the State's request to revoke Ramacher’s driver’'s license
reflected that Ramacher was arrested on charges of “driving under the
influence of drugs, in violation of HRS § 291-4.7 [sic; apparently HRS § 291-
7],” see supra note 2, and “promoting dangerous drugs I|I,” in violation of HRS
§ 712-1241 (Supp. 1997).

Officer Correa's report also indicated that four different traffic
vi ol ati ons and offenses were revealed during the traffic stop, specifically,
vi ol ati ons of: HRS 88 431:10C-104 (Supp. 1997), relating to driving without
current no-fault insurance; 291-12.5, a nonexistent statute alleged to apply
to “tinted wi ndows”; 249-7 (1993), relating to the lack of a front license
plate; and 286-21 (1993), relating to driving a vehicle that is in an unsafe
condition, presumably due to the tires’ extension beyond the fender walls.
The record on appeal does not evince that Ramacher was ever, or is being
prosecuted or cited for any of the foregoing crimnal offenses or traffic-
rel ated violations and of fenses.



officer had filled in wwth relevant details. Oficer Correa’s
affidavit stated that, on June 3, 1999, at 10:15 p.m, he had
arrested Ramacher for the offense of driving under the influence
of drugs, in violation of HRS § 291-7, see supra note 2. The

| ocation of the arrest is described as “Piilani Hwy./North of
Kanani Rd.”

Par agraph four of the affidavit contained the follow ng
preprinted statenent: “That Affiant at the tinme of arrest had
probabl e cause to believe that the arrestee was operating a notor
vehicle or noped, to wit: (describe driving pattern, violations,
etc);”. In the space provided beneath this statenment, O ficer
Correa had filled in: “Defendant stopped by ofc. C Pacheco on
the suspicion of a fraudul ent safety decal.”

Paragraph five of the affidavit contained the follow ng
preprinted statenent: “That Affiant at the tine of arrest had
probabl e cause to believe that the arrestee had been operating

the nmotor vehicle while under the influence of a drug which

inmpairs, to wit: (describe indica [SiC] of consumption, ie. odor
of liquor, etc);”. |In the space provided beneath this statenent,
Oficer Correa had filled in: *“slow soft speech, red/watery

eyes, green tint on tongue, poor performance on field sobriety
maneuvers, elevated pul se, |ack of convergence.” Preprinted
portions of the affidavit further stated that O ficer Correa had
I nformed Ramacher of the sanctions for refusing to submt to a
bl ood or urine test and that Ramacher had refused to submit to
such a test. Copies of both Oficer Pacheco's and Oficer
Correa’ s incident reports were appended to Oficer Correa’s

affidavit.



On June 9, 1999, the State filed a request for a
hearing on the affidavit, pursuant to HRS 88 286-157.3 ( Supp.
1999) and 286-157.4 (Supp. 1999), see infra section III.A to
determ ne whether the statenents contained in the affidavit were
true and correct and, if so, the duration of Ramacher’s
statutorily nmandated driver’s |license revocation. On June 23,
1999, the district court conducted a hearing with regard to the
State’s request, during which the only testinony adduced was t hat
of Oficers Pacheco and Correa.

At the conclusion of the proceeding, the district court

ruled as foll ows:

Wth respect to his hearing, the hearing on the
affidavit, the affidavit of Eric Lee Correa -- and that
woul d be specifically for revocation of privilege to drive
mot or vehicle upon the refusal to submt to drug testing

The Court is in receipt of the affidavit prepared by
Of ficer Correa dated and notarized June 4th, 1999 and filed
on June 4th, 1999

Wth respect to this hearing it is incumbent upon this
Court to review the affidavit and its contents

Wth respect to this matter this court is aware that a
Cory J. Ramacher was arrested on June 3rd, and finds that
there's sufficient evidence to report that. Al so, that at
the time of the arrest affiant had probable cause, according
to the contents of this affidavit, to believe that the
arrestee was operating a notor vehicle or nmoped, to wit,
specifically for driving when one is under the belief or
reasonabl e suspicion that one is under the influence of
drugs, to wit, describe, driving pattern, violations,
etcetera.

The basis of this affidavit is based on defendant’s
stop by Officer C. Pacheco on the suspicion of a fraudul ent
saf ety decal. That based on the fraudul ent safety decal
believes that this particular defendant was operating a
mot or vehicle while under the influence of a drug which
impairs, to wit, describe; etcetera

G ven the test of the preponderance of the evidence
the Court finds that the information provided in the
affidavit is insufficient to support that concl usion

The State and the district court subsequently engaged in the
foll om ng col |l oquy:

MS. ADAMS [ (Deputy Prosecuting Attorney)]: Your
Honor, the state would request, ah

THE COURT: Mot i on for reconsideration?

MS. ADAMS: We woul d request a statement of what
specifically was insufficient for the record

THE COURT: Descri be driving pattern, violations;



etcetera, item four of the affidavit.
MS. ADAMS: So a fraudul ent safety sticker is not a
sufficient violation, would that be the Court’s ruling?
THE COURT: Yes. Denonstrating that in fact this
particul ar defendant was driving under the influence of

drugs based

on a fraudulent safety sticker

MR. M YAHI RA: And, Your Honor -- excuse nme. Mar k
M yahira appearing on behalf of the state

That takes into consideration the physica
observations of the defendant -- excuse me -- of M.
Ramacher, the observations of the performance during the
field sobriety maneuver, an el evated pulse, a |ack of

convergence,

is that all taken into consideration in the

Court’s decision? And what is the Court’s ruling on that

basi s?

THE COURT: This Court made its ruling based on the
initial stop and item Nunmber 4.

MR. M YAHI RA:  Your Honor, for the record, we would
note our objection.

THE COURT: The record is noted.

A VOICE: (Ilnaudible).

THE COURT: Yeah. The stop.

MR. M YAHI RA: So it’s my understanding that the
Court’'s understanding is that it’s insufficient evidence for
the stop itself?

THE COURT: No. There's probable cause to stop based

on a safety

check violation.

MS. ADAMS: But there is insufficient evidence that
the defendant was under the influence?

THE COURT: Based on no driving pattern.

MR. M YAHI RA: Based on no driving pattern.

The district court calendar for the norning of Wednesday, June
23, 1999 reads in relevant part: “inplied consent hearing had;
sufficient evidence for probable cause for traffic stop based on
safety sticker; but
the affidavit not sufficient evidence to support this charge;
case dismssed with prejudice.”®

findings of fact,

On July 2,

driving pattern as stated in condition #4 of

1999, the State filed a notion for witten

conclusions of law, and an order, and an ex

parte nmotion to extend the tinme within which to file a notice of
On July 6 and 15, 1999, respectively, the district court
filed orders granting (1) the State’'s ex parte notion to extend
the tine to file a notice of appeal and (2) the State’s notion
for witten findings of fact, conclusions of |aw, and an order.

appeal .

6

The copy of

the district court’s calendar for June 23, 1999 is

certified by the district court clerk.
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On August 13, 1999, the State filed proposed findings of fact,
concl usions of law, and an order, which the district court signed
and filed later that day over Ramacher’s objection as to form

For the purposes of the present appeal, the district

court’s relevant findings of fact were as foll ows:

1. On June 3, 1999, at approximately 9:00 p.m
Officer Clifford Pacheco initiated a traffic stop of
[ Ramacher’s] vehicle based on the rear tires of the vehicle
protrudi ng past the rear fender walls.

3. A dispatch check indicated that [Ramacher’s]
safety sticker had expired in February 1999, while the
safety sticker on [Ramacher’s] vehicle indicated an
expiration date of March 2000; this caused Officer Pacheco
to believe that the safety sticker on the vehicle was
possi bly fraudul ent.

4. Upon approach[,] Officer Pacheco observed
[ Ramacher] in the driver’s seat of the vehicle and noticed
an odor of burnt marijuana emanating fromthe vehicle.

6. Due to the height of the vehicle and the fact
that Officer Pacheco was unable to see inside of the
vehicle, Officer Pacheco asked [Ramacher] and the passenger
to exit the vehicle for safety reasons.

7. Upon exit of the vehicle [Ramacher’'s] eyes were
observed to be slightly bl oodshot and gl assy[,] causing
Of ficer Pacheco to believe that Defendant was possibly under
the influence of marijuana.

8. Of ficer Pacheco advised both [ Ramacher] and the
passenger of their constitutional rights.
9. On June 3, 1999, at approx 9:00 p.m, Office

Ericlee Correa provided back-up assistance to Officer
Pacheco in the traffic stop of [Ramacher], who was then
bei ng detained for a drug investigation.

11. Officer Correa adm nistered field sobriety
maneuvers on [ Ramacher] to determ ne whether [he] exhibited
signs of impairment.

12. [ Ramacher] displayed no signs of horizontal gaze
nystagmus (HGN)[,] which indicated to Officer Correa that
[ Ramacher] was not under the influence of alcohol.

13. One under the influence of cannabis would not
exhi bit clues of HGN.
14. [ Ramacher] exhibited signs of inmpairment during

the performance of the walk and turn and one |eg stand
stages of the field sobriety maneuvers.

15. [ Ramacher] participated in a prelimnary al cohol
screen test[,] which resulted in a reading of .000 breath
al cohol content.

16. Pursuant to his DRE training, Officer Correa
observed [Ramacher’s] eyes to exhibit a |lack of convergence,
a green tint on his tongue, and his pulse rate was el evated,
all of which are indicators of cannabis use.

17. [ Raemacher] was placed under arrest based on
Officer Correa's reasonable belief that [Ramacher] was
operating his vehicle under the influence of cannabis.

18. At the Wailuku Police Station[,] Officer Correa
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reviewed the DU Drug sanctions formwith [Ramacher] by reading it
out | oud and providing [ Ramacher] with a copy. This formoffers
the options of taking or refusing drug tests and the penalties
attached to refusal. [ Ramacher] indicated on this formthat he
refused to submit to any type of chem cal test. [ Ramacher] al so
signed this form

19. On June 4, 1999, Officer Correa submtted an
Af fidavit for Revocation of Privilege to Drive Motor Vehicle
Upon Refusal to Submt to Drug Testing[.]

The district court entered the follow ng concl usi ons of
| aw:

1. At the time of the arrest, Officer Correa had
probabl e cause, according to the contents of his affidavit,
to believe that [ Ramacher] was operating a motor vehicle
whi |l e under the influence of drugs, pursuant to HRS 8§ 286-
157.4(1) and 286-157.4(2).

2. There was probable cause to stop [ Ramacher’ s]
vehicle based on a safety check viol ation.
3. The standard for such civil hearing for

revocation of privilege to drive a motor vehicle upon
refusal to submit to drug testing is by a preponderance of
the evidence. Gray v. Adm nistrative Director of the Court,
State of Hawaii, 84 Haw. 138, 931 P.2d 580 (1997).

4. Pursuant to HRS 88 286-157.4(3) and 286-
157.4(4)[,] Officer Correa informed [Ramacher] of the
sanctions of [HRS] 8§ 157.3[,] and [Ramacher] refused to
submt to a test of his blood or urine

5. G ven the test of the preponderance of the
evidence, the information provided in paragraph four of the
affidavit is insufficient to support the conclusion that
[ Ramacher] was operating a motor vehicle while under the
influence of drugs based on no driving pattern.

Lastly, the district court’s witten order reads:
“Based upon the foregoing Findings of Fact and Concl usi ons of
Law, the Court hereby dism sses the State’'s Request for
Revocation of Privilege to Drive a Motor Vehicle Upon Refusal to
Submt to Drug Testing pursuant to HRS Sections 286-151, 151.5,
157.3, and/or 157.4."7

1. STANDARDS OF REVI EW
A. Fi ndi ngs of Fact (FOFs) and Concl usions of Law (COLs)

We review a trial court’s FOFs under the clearly
erroneous standard.

7 Al t hough the district court’s witten order does not indicate
whet her the matter was dism ssed with or without prejudice, the district court
cal endar states that the “case [was] dism ssed with prejudice.”
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“Aln] [FOF] is clearly erroneous when, despite
evidence to support the finding, the appellate court
is left with the definite and firm conviction in
reviewing the entire evidence that a m stake has been

commtted.” State v. Kane, 87 Hawai<i 71, 74, 951
P.2d 934, 937 (1998). . . . An FOF is also clearly
erroneous when “the record | acks substantial evidence
to support the finding.” Alejado v. City and County
of Honol ulu, 89 Hawai< 221, 225, 971 P.2d 310, 314
(App. 1998). . . . See also . . . Okunmura, 78 Hawai ‘i
[at] 392, 894 P.2d [at] 89. . . . “We have defined

‘substantial evidence' as credible evidence which is
of sufficient quality and probative value to enable a
person of reasonable caution to support a conclusion.”
Roxas v. Marcos, 89 Hawai‘i 91, 116, 969 P.2d 12009,
1234 (1998) . . . (citation, some internal quotation
mar ks, and original brackets omtted). . . .

[State v. ]Kotis, 91 Hawai‘i [319,] 328, 984 P.2d [78,] 87

[(1999)] (footnote omtted). .

Hawai ‘i appell ate courts review [ COLs] de novo,
under the right/wrong standard. See Associates Fin.
Services Co. of Hawai‘i, Inc. [v. Mjo], 87 Hawai:i
[19,] 28, 950 P.2d [1219,] 1228 [(1998)]. “Under the
right/wrong standard, this court ‘exam ne[s] the facts
and answer[s] the question without being required to
give any weight to the trial court’s answer to it.’”
[In re] Estate of Marcos, 88 Hawai‘i [148,] 153, 963
P.2d [1124,] 1129 [(1998)] (citation omtted).

Leslie v. Estate of Tavares, 91 Hawai‘i 394, 399, 984 P.2d 1220,
1225 (1999) (sone brackets added and sone in original) (sone
citations omtted).

B. Statutory Interpretation
“[T] he interpretation of a statute . . . is a
question of law reviewable de novo.” State v. Arceo,

84 Hawai i 1, 10, 928 P.2d 843, 852 (1996) (quoting
State v. Camara, 81 Hawai‘ 324, 329, 916 P.2d 1225,
1230 (1996) (citations omtted)). See also State v.
Toyomura, 80 Hawai‘i 8, 18, 904 P.2d 893, 903 (1995);
State v. Higa, 79 Hawai‘ 1, 3, 897 P.2d 928, 930,
reconsideration denied, 79 Hawai‘ 341, 902 P.2d 976
(1995); State v. Nakata, 76 Hawai‘ 360, 365, 878 P.2d
669, 704, reconsideration denied, 76 Hawai‘ 453, 879
P.2d 556 (1994), cert. denied, 513 U. S. 1147, 115
S.Ct. 1095, 130 L.Ed.2d 1063 (1995).

Gray . . . , 84 Hawai‘i [at] 144, 931 P.2d [at] 586 (1997)
(some brackets added and some in original). See also State

v. Soto, 84 Hawai‘i 229, 236, 933 P.2d 66, 73 (1997).

Furt hernore, our statutory construction is guided by

establi shed rules:
When construing a statute, our forempst obligation is
to ascertain and give effect to the intention of the
|l egi slature, which is to be obtained primarily from
the | anguage contained in the statute itself. And we
must read statutory | anguage in the context of the
entire statute and construe it in a manner consistent
with its purpose.
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When there is doubt, doubleness of meaning, or
indistinctiveness or uncertainty of an expression used
in a statute, an anbiguity exists. .
In construing an ambi guous statute, “[t]he
meani ng of the ambi guous words may be sought by
exam ning the context, with which the ambi guous words,
phrases, and sentences may be conpared, in order to
ascertain their true nmeaning.” HRS § 1-15(1)
[(1993)]. Mor eover, the courts may resort to
extrinsic aids in determning legislative intent. One
avenue is the use of legislative history as an
interpretive tool.
Gray, 84 Hawai‘i at 148, 931 P.2d at 590 (quoting State v.
Toyonura, 80 Hawai‘i 8, 18-19, 904 P.2d 893, 903-04 (1995))
(brackets and ellipsis points in original) (footnote

omtted). This court may also consider “[t]he reason and
spirit of the law, and the cause which induced the

|l egi slature to enact it . . . to discover its true meaning.”
HRS § 1-15(2) (1993). *“Laws in pari materia, or upon the
same subject matter, shall be construed with reference to
each other. MWhat is clear in one statute may be call ed upon
in aid to explain what is doubtful in another.” HRS § 1-16
(1993).

State v. Dudoit, 91 Hawai‘i 319, 327, 984 P.2d 78, 86 (1999)
(quoting State v. Stocker, 90 Hawai ‘i 85, 90-91, 976 P.2d 399,
404-05 (1999) (quoting Ho v. Leftwi ch, 88 Hawai‘i 251, 256-57,
965 P.2d 793, 798-99 (1998) (quoting Korean Buddhi st Dae Wn Sa
Tenple v. Sullivan, 87 Hawai‘i 217, 229-30, 953 P.2d 1315, 1327-
28 (1998)))).

[11. DI SCUSSI ON
The State contends that the district court erred in

dism ssing the present matter. Specifically, the State argues
that the district court’s COL No. 5 was wong because the
statutory schene for revoking a driver’s license for failure to
submt to a blood or urine test did not require that the State
denonstrate a “driving pattern” that would have given rise to

O ficer Correa’s reasonabl e belief that Ramacher had been driving
under the influence of drugs. W hold that the district court’s
COL No. 5 was wong. W agree with the State that the district
court erroneously predicated its order dism ssing the present
matter on the fact that the State did not rely on any “driving
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pattern” observed by police officers to establish that Ramacher
had been driving under the influence of drugs.

A The Statutory Schene Regardi ng The Revocation O The
Privilege To Drive A Mdtor Vehicle Upon Refusal To Submt To
Drug Testing

Any person who operates a notor vehicle or noped on the
publ i ¢ hi ghways of Hawai‘i is “deemed to have gi ven consent
to a test or tests . . . of the person’s breath, blood, or urine
for the purpose of determ ning al cohol concentration or drug
content of the person’s breath, blood, or urine[.]” HRS § 286-
151(a) (Supp. 1999). Pursuant to HRS § 286-151(b) (Supp. 1999),

[t]he test or tests shall be adm nistered at the request of
a police officer having probable cause to believe the person
driving or in actual physical control of a motor vehicle or
moped upon the public highways is under the influence of

intoxicating liquor or drugs, . . . only after
(1) [a] lawful arrest; and
(2) [t] he person has been informed by a police

officer of the sanctions under part XV and [HRS
§8] 286-151.5 and 286-157.3

If a police officer possesses probable cause to believe that a
person has driven under the influence of drugs, in violation of
HRS § 291-7, see supra note 2, then “the person shall have the
option to take a blood or urine test, or both, for the purpose of
determ ning the drug content [and] . . . the person shall be
informed of the sanctions of [HRS 8] 286-157.3 [(Supp. 1999)] for
failure to take either test.”® HRS § 286-151(d) (Supp. 1999).

HRS § 286-157.3 applies in the event a person refuses
to submt to a blood or urine test requested by a police officer
pursuant to 8 286-151(d). HRS § 286-157.3 provides in rel evant
part:

8 The statutory sanctions attendant to failing to take either a

bl ood or urine test entail the revocation of the notorist’s driver’s license
for a period of either one, two, or four years, or for life, depending on the
person’s driving record and the number of “prior drug enforcenent contacts”

t hat have been made with that person within the preceding five, seven, or ten
years. HRS § 286-157.3(b).
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(a) If a person under arrest refuses to submt to a
bl ood or urine test for the presence of drugs under [HRS §]
286-151(d) . . . , none shall be given except as otherwi se
provi ded, but the arresting officer, as soon as practicable,
shall submt an affidavit to a district court judge of the
circuit in which the arrest was made, stating

(1) That at the time of arrest, the arresting

of ficer had probable cause to believe the
arrested person had been driving or was in
actual physical control of a motor vehicle upon
the public highways while under the influence of

drugs;

(2) That the arrested person was informed of the
sanctions of this section; and

(3) That the arrested person had refused to submt

to a blood or urine test.

(b) Upon receipt of the affidavit, the district
court judge shall hold a hearing, as provided in [HRS §]
286-157.4, and shall determ ne whether the statenments
contained in the affidavit are true and correct. If the
district judge finds the statements contained in the
affidavit are true, the judge shall suspend the arrested
person’s |license, permt, or any nonresident operating
privilege as foll ows

HRS § 286-157.3 (enphasis added). At the section 286-157. 3(b)
hearing, the district court is required to “hear and determ ne”:

(1) Whet her the arresting officer had reasonabl e grounds
to believe that the person had been operating a
vehicle while under the influence of drugs

(2) Whet her the person was lawfully arrested

(3) Whet her the arresting officer had informed the person
of the sanctions of [HRS 8] 286-157.3; and

(4) Whet her the person refused to submit to a test of the

person’s bl ood or urine.
HRS § 286-157.4(b) (Supp. 1999). In this connection,

there shall be no Iimt on the introduction of any other
conpetent evidence bearing on the question of whether the
person was under the influence of drugs, including but not
limted to personal observation by a |aw enforcenment officer
of the defendant’s manner, disposition, speech, muscul ar
movenment, general appearance, or behavi or

HRS. § 286-157.4(c) (Supp. 1999).
B. The District Court’s Order Was Erroneous.

Pursuant to the foregoing statutory schenme governing
drivers’ license revocations, the district court was required to

revoke Ranmacher’s driver’s license if the State denonstrated, by
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a preponderance of the evidence,® that the statenents contained
in Oficer Correa’ s affidavit were true and correct. 1In order to
fulfill its burden at the hearing, the State was statutorily
required to establish: (1) that Oficer Correa had reasonabl e
grounds to believe that Ramacher had been driving or was in
actual physical control of a nmotor vehicle upon the public
hi ghways whil e under the influence of drugs; (2) that Ramacher
was |lawfully arrested; (3) that Oficer Correa infornmed Ramacher
of the authorized sanctions if he refused to submt to the
requested blood or urine test; and (4) that Ranmacher,
nonet hel ess, refused to submt to the requested test. |If the
State carried its burden, the district court was required to
revoke Ranmacher’s |icense, pursuant to HRS 8§ 286-157.3(b). 1

The State’'s “sole contention” is that the district
court’s conclusion “that a driving pattern is necessary before an
officer can determne that a person is operating a notor vehicle
under the influence of drugs is wong as a matter of law.” In
pressing its argunment, the State asserts that the district
court’s FOF No. 17, nanely, that “[Ramacher] was pl aced under
arrest based on Oficer Correa’ s reasonabl e belief that
[ Ramacher] was operating his vehicle under the influence of
cannabis,” together with FOF Nos. 1 through 16, see supra section
|, “support the first two requirenents of HRS [8] 286-157.4,” to

9 The parties do not dispute that, inasmuch as a proceeding to

revoke an individual’s driver’s license pursuant to the inplied consent
statutes is a civil matter, see, e.g., State v. Uehara, 68 Haw. 512, 515, 721
P.2d 705, 706-07 (1986), the State carried the burden of proving that the
contents of Officer Correa’'s affidavit were true and correct by a
preponderance of the evidence. Accord State v. WIlson, 92 Hawai‘i 45, 987
P.2d 268 (1999); Gray, supra in text; Kernan v. Tanaka 75 Haw. 1, 856 P.2d
1207 (1993).

10 The parties do not contest the district court’s FOF No. 18, in

which the court found that Officer Correa had informed Ramacher of the
sanctions for refusing to submt and that Ramacher, nonetheless, refused to
submt to the requested testing
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wit, that Oficer Correa had reasonable grounds to believe that
Ramacher had been driving under the influence of drugs and that
Ramacher’s arrest was therefore lawful. However, the inquiry
i nto whether Ramacher “was |awfully arrested,” see HRS § 286-
157.4(b)(2), is not, in itself, dispositive of the question
whet her O ficer Correa possessed “reasonabl e grounds to believe
that [ Ramacher] had been operating a vehicle while under the
i nfluence of drugs,” see HRS § 286-157.4(b)(1), at the tinme of
the arrest. Wereas FOF No. 17 constitutes an express finding
that Oficer Correa’ s belief that Ramacher had been driving under
t he i nfluence of cannabis was reasonabl e, and, therefore, founded
upon “reasonabl e grounds,” it does not speak to the legality of
Ramacher’s arrest, which turns on such considerations as whet her
O ficer Correa possessed probabl e cause to believe that Ranacher
had comm tted the offense defined by HRS § 291-7, see supra note
2, and whether the articul able facts supporting the probabl e
cause determ nation were |egally obtained, or, conversely,
tainted by prior inproprieties commtted by the officers during
the stop and detention preceding the arrest. Thus, insofar as
the State contends on appeal that FOF No. 17 addresses the
| awf ul ness of Ranmacher’s arrest, the State is incorrect.

The State is correct, however, that FOF No. 17

constitutes a finding that Oficer Correa possessed reasonabl e
grounds to believe that Ramacher had been driving under the

i nfluence of drugs, in satisfaction of the condition set forth in
HRS 8§ 286-157.4(b)(1). The district court’s determ nation that

O ficer Correa possessed reasonabl e grounds to believe that
Ramacher had been driving under the influence of drugs inplicated
a m xed question of law and fact and is, therefore, reviewed on

appeal “under the clearly erroneous standard because the

18



conclusion [of law] is dependent upon the [findings of] fact.

.” Booth v. Booth, 90 Hawai ‘i 413, 416, 978 P.2d 851, 854
(1999) (quoting Poe v. Hawai‘i Labor Rel ations Board, 87 Hawai i
191, 195, 953 P.2d 569, 573 (1998) (quoting Price v. Zoning Board
of Appeals of Gty and County of Honolulu, 77 Hawai‘i 168, 172,
883 P.2d 629, 633 (1994))) (internal quotation signals omtted).

The district court’s FOFs supporting its COL No. 1

that, at the tine of the arrest, Oficer Correa had reasonabl e
grounds to believe that Ramacher had been driving under the

i nfluence of drugs include: (1) Oficer Pacheco' s initiation of
the traffic stop of Ramacher’s truck and the officer’s attendant
observation that Ramacher was in the driver’s seat (FOF Nos. 1
and 4); (2) Ramacher’s exhibition, during the field sobriety test
adm nistered by Oficer Correa, of signs of inpairnment that were
i nconsi stent with al cohol consunption (FOF Nos. 11 through 15);
and (3) Ranmacher’s exhibition of signs of inpairment that were
consi stent with cannabis consunption (FOF No. 16). |Inasnuch as
the district court’s FOFs are supported by substantial evidence
and we are not left with a definite and firmconviction that a

m st ake has been committed, we hold that the district court’s
determ nation that O ficer Correa had reasonable grounds to
bel i eve that Ramacher had been driving under the influence of
drugs was not clearly erroneous.

We turn now to the question whether the district
court’s COL No. 5, which concluded that, in the absence of any
evi dence of “driving pattern,” Ramacher’s arrest was not founded
upon probabl e cause, was “wong.” The State contends that COL
No. 5 is inconsistent and irreconcilable with COL No. 1, which
states in relevant part: “[a]t the tine of arrest, Oficer

Correa had probabl e cause, according to the contents of his
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affidavit, to believe that [Ramacher] was operating a notor
vehicle while under the influence of drugs[.]” (Enphasis added).
The State reads COL No. 1 as a conclusion that Oficer Correa
possessed probabl e cause supporting Ramacher’s arrest. The
State’s readi ng, however, ignores the fact that CO.L No. 1 nerely
acknow edged the | egal consequence of the avernments set forth in
Oficer Correa’s affidavit, assum ng themto be true.

W do not read COL No. 1 as inconsistent with COL No.
5. In COL No. 5, the district court concluded that “the
i nformation provided in paragraph four of the affidavit is
insufficient to support the conclusion that [Ramacher] was
operating a notor vehicle while under the influence of drugs
based on no driving pattern.” In other words, the district
court, expressly disregarding the information contained in
par agraph five of the affidavit -- in which Oficer Correa
enunerated the indicia of inpairnent consistent with cannabis
consunption that he had observed in Ramacher --, concl uded that,
i nasmuch as O ficer Pacheco’s initial stop of Ramacher was not
predi cated upon an observation of an erratic driving pattern,
O ficer Correa’ s subsequent arrest of Ramacher on the charge of
driving under the influence of drugs was not grounded on probabl e
cause and was, therefore, unlawful. Such a determ nation
al t hough “wong,” is not inconsistent with COL No. 1, which
states no nore than that O ficer Correa averred in his affidavit
that he had probabl e cause to believe that Ranacher had been
operating a notor vehicle while under the influence of drugs.
When read together, COL Nos. 1 and 5 reflect the district court’s
conclusion that Oficer Correa s affidavit incorrectly stated
that the officer had possessed probable cause to support his

arrest.
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However, the district court was wong to concl ude that,
si nply because Ramacher’s driving pattern did not exhibit any
i ndi cation that he was inpaired, Ramacher could not, after being
lawful Iy stopped for an unrelated traffic violation, be
subsequently arrested for driving under the influence of drugs;
to the contrary, the facts and circunstances within Oficer
Correa’ s know edge, as conveyed to himby Oficer Pacheco, were
sufficient, in thenselves, to warrant a person of reasonabl e
caution to hold the belief that Ramacher had been driving, or had
been in actual physical control of, his truck while under the
i nfluence of a drug. See State v. Gustafson, 55 Haw. 65, 69, 515
P.2d 1256, 1259 (1973) (“Oficers have probable cause to nake an

arrest when ‘the facts and circunstances within their know edge

and of which they had reasonably trustworthy information were
sufficient in thenselves to warrant a [person] of reasonable
caution in the belief that [a crinme was being conmtted].’”
(Quoting Carroll v. United States, 267 U. S. 132, 162, 45 S. Ct
280, 288, 68 L.Ed. 543 (1925) (sonme brackets added and sone in

original))).

In Qustafson, this court held, in the context of
reviewing a defendant’s driver’s |icense revocation follow ng his
refusal to submt to a breath or blood test, that an arresting
of fi cer had probable cause to arrest the defendant on the charge
of driving under the influence of alcohol where the record
revealed that: (1) the arresting officer, upon arriving on the
scene, observed the defendant’s car danmaged; (2) the defendant
was unsteady on his feet and bore a small cut on his lip; (3) the
defendant affirnmed he had been involved in an accident, having
collided with a tel ephone pole while driving at a speed of

approximately fifteen mles an hour; (4) the officer detected the
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odor of al cohol on the defendant’s breath; and (5) the defendant
refused to answer the question whether he had been consum ng
intoxicating liquor. ustafson, 55 Haw. at 68-70, 515 P.2d at
1258-59; see also id. at 70, 515 P.2d at 1259 (Levinson, J.,

concurring in the judgnent that officer had probable cause to
arrest).
In State v. Powell, 61 Haw. 316, 603 P.2d 143 (1979),

we held that, inasmuch as the initial traffic stop of a

def endant’ s vehicle was not constitutionally unreasonabl e, and,
“[dluring the course of conversation with [the defendant], the
of ficer cane to conclude that appellee was in a drug-induced

state of intoxication,” the officer’s arrest of the defendant on
t he charge of driving under the influence of drugs was based on
probabl e cause. 1d. at 324, 603 P.2d at 149. During his
conversation with the defendant, the officer had observed that

t he defendant’ s “speech was slurred and unresponsive[,] his eyes
wer e bl oodshot and his pupils dilated[,] he appeared unsteady on
his feet[,] and his shirt was unbuttoned at the top and bottom”
notw t hstandi ng that there “was no indication that [the

def endant’ s] apparent intoxication was attributable to the
consunption of alcohol.” 1d. at 317-18, 603 P.2d at 146. The
defendant also admtted to having ingested Valium and gave the
of ficer a prescription bottle |abeled “Thorazine,” which the

def endant renoved from his pocket. [d. at 318, 603 P.2d at 146.
Al t hough the officer had observed the defendant driving in a
del i berate manner -- slowy, pausing ten seconds at stops prior
to making turns, turning on a blinker signal two hundred feet
prior to an intersection --, thereby leading himto believe that
the driver was “either |ost, experiencing nmechanical difficulties

with his car, or intoxicated,” we did not rely on the “driving
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pattern,” in the words of the district court in the present
matter, as a factor in our analysis of the officer’ s probable
cause to arrest the defendant. 1d. at 317, 323-25; 603 P.2d at
145, 149-50. Cf. State v. Kuba, 68 Haw. 184, 185, 191, 706 P.2d
1305, 1307, 1311 (1985) (“Were the evidence presented before the

grand jury was that defendant 1) was unsteady on his feet and
appeared i ntoxicated; 2) admtted he had snoked marijuana; 3) had
no al cohol in his blood; and 4) had nethaqual one in his pockets,
there was sufficient evidence to establish probable cause for

i ndi ctment chargi ng defendant with Driving Under the Influence of
Drugs because a reasonabl e person woul d suspect defendant’s

i ntoxi cation was the result of taking drugs.”).

In light of the foregoing case |aw, we hold that the
district court was “wong” to conclude that the failure of
Oficer Correa’ s affidavit to aver, and of the State to
establish, that Ramacher’s driving pattern indicated inpairnent
due to drugs was fatal to the State's request to revoke
Ramacher’s driver’s |license. Accordingly, we vacate the district
court’s FOFs, CCOLs, and order, filed August 13, 1999, and renand
the present matter for further proceedings consistent with this
opi nion. In an abundance of caution, we enphasize that, in order
to determ ne whether Ramacher’s arrest was |awful, the district
court nust not only address whether his arrest was supported by

probabl e cause (entailing, inter alia, consideration as to

whet her the statenents contained in both paragraphs four and five
of Oficer Correa s affidavit are true), but al so whether

probabl e cause, if any, was unlawfully established.
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V. CONCLUSI ON

In light of the foregoing analysis, we vacate the
district court’s FOFs, CCOLs, and order, filed on August 13, 1999,
and remand the present matter for further proceedi ngs consi stent
with this opinion.

DATED: Honol ul u, Hawai ‘i, August 14, 2000.
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