***FOR PUBLICATION***
CPI NI ON BY ACOBA, J.,
DI SSENTI NG | N PART AND CONCURRI NG | N PART
| disagree that this court lacks jurisdiction to review

this case on the follow ng grounds: (1) Jurisdiction exists to
deci de the clains of Defendant-Appellant Janes Gavin Baxl ey
(Def endant) under Hawai‘ Revised Statutes (HRS) § 602-5(7)
(1993) for the pronotion of justice; (2) Plaintiff-Appellee State
of Hawai ‘i (the prosecution) nust prove each el enent of a charged
crime beyond a reasonabl e doubt even if the defendant is
acquitted by reason of insanity; (3) in the absence of such proof
t he presunption of innocence applies and, thus, acquittal in this
case does not noot an appeal of an underlying conviction; and
(4) the finding of dangerousness at trial and resulting commttal
to the custody of the director of health is subject to appea
pursuant to HRS 8§ 602-5(7) to avoid alleged due process
violations. Exercising jurisdiction in this case, | would concur

in affirmng the judgnment but on the grounds set forth herein.

l.

The relevant facts follow Mchelle Marciel testified
that, on Decenber 27, 1998, she was working at a “7-El even” store
i n Kaa'awa on Oahu, when Defendant entered at approximtely
2:00 aam At that time, Marciel’s co-worker, Simata Taele, was
in the restroom \Wen Defendant approached her, Marciel was
standi ng behind the register counter. Defendant said, “Gve ne
ny f---g tape player.” Marciel responded that she did not know

what he was tal ki ng about.
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Pul l'ing a buck knife out of his pocket, Defendant
asked, “What would you do if | f---g killed you[?]” Marciel, who
was two to three feet away at the tine, wal ked backward.
According to Marciel, Defendant nade a jabbing notion with the
kni fe as he spoke to her. Defendant then “boosted hinself up on
top the counter” and said, “Yes, | think I"'mgoing to kill you.”

Mar ci el crouched behind the counter and, in “[a]lnost a
crawl ing notion,” headed to a door that led to a utility room
Marciel yelled to Tael e that Defendant had a knife. Once behind
the door, Marciel held it shut. Marciel related that she ran
into the utility roomto escape from Defendant and that he never
ordered her into the room

Through a wi ndow i n the door, Marciel could see
Def endant wal k around the counter and toward the door. Defendant
shook the knife at Marciel, screanmed obscenities, and threatened
that “if [she] called the police . . . , he would cone back to
the store and kill [her].” Marciel had been behind the door for
thirty to forty seconds before Defendant shook the knife at her.

Tael e exited the restroomone mnute after hearing
Marciel yell to her that Defendant had a knife. As she did so,
Def endant was | eaving the store. Taele |ooked through the w ndow

in the utility roomdoor, but did not see anyone.
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.
A

On January 11, 1999, Defendant was charged with
Attenpted Assault in the Second Degree, HRS 8§ 705-500 (1993) and
707-711(1)(d) (1993) (Count 1); Terroristic Threatening in the
First Degree, HRS § 707-716(1)(d) (1993) (Count 11); and
Ki dnappi ng, HRS 8§ 707-720(1)(e) (1993) (Count I11). On
January 23, 1999, pursuant to HRS § 704-404 (1993 & Supp. 1999),
Def endant notified the prosecution of his intent to rely on the
defense of nmental irresponsibility and noved for a nental
exam nation

Wt hout objection fromthe prosecution, the Grcuit
Court of the First Circuit (the court) granted Defendant’s
notion. In accordance with HRS § 704-404(2) (Supp. 1999), the
court appointed a panel of three qualified experts, Drs. d af
Gtter, James Tom Greene, and David S. Roth, to exam ne
Def endant. All three experts concluded, pursuant to HRS § 704-
404(4)(c) (Supp. 1999), that Defendant was fit to stand trial,
but opi ned, pursuant to HRS 8§ 704-404(4)(d) (Supp. 1999), that at
the tine of the alleged offense, he was unable to appreciate the
wr ongf ul ness of his behavior and to conformhis behavior to the
requirenents of law. The prosecution did not dispute the
reports. The court found Defendant fit to proceed and set the

matter for trial
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B.

Prior to trial, Defendant noved to dismss Counts | and
1l “on the grounds [sic] that the investigating police officers,
acting in bad faith, failed to recover the surveill ance vi deot ape
of the alleged offense[.]” Defendant issued a subpoena to the
prosecution for the videotape.

Judge M chael Town presided over the notion to dismss.
At the June 21, 1999 hearing, the prosecution explained that
“there isn’t a videotape of the incident[.]” EmIly Wiolam, a
branch manager for the Kaaawa 7-Eleven, testified that the 7-

El even store had not used the video surveillance canera “for a
very, very long tinme” and that the canmera had not been running
for “possibly a year[.]” Bl ake Yokotake, human resources nanager
for 7-Eleven Hawaii, testified at the July 19, 1999 conti nued
hearing that the conpany uses video surveillance caneras as a
matter of protocol, but that he did not know whet her the canera
was working on the norning of the alleged incident.

Regardi ng Count |, assault, defense counsel argued that
the failure of the police to look for a surveillance tape was
“not fair,” considering the “potentially excul patory” nature of
the tape, and in light of the conplaining witness’s allegedly
contradi ctory statenents regarding the attenpted assault.?

Def ense counsel also clarified that he believed Count 111,

1 See infra note 10.
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ki dnappi ng, should be di sm ssed because there was not “any
evi dence of restraint[.]”

Judge Town denied the notion to dismss, explaining
that “there just isn’'t any evidence that there was a tape at
all.” In his July 30, 2000 order denying Defendant’s notion to
dismss Counts | and 11, Judge Town entered a witten finding to
the effect “that there was no evidence that a videotape of the

Decenber 27, 1998 incident existed.”

(I
A

Def endant waived his right to a jury trial. On
July 20, 1999, at the beginning of trial, Defendant sought to
call Waiol ama and Yokotake as witnesses in his case-in-chief to
testify regarding the possible existence of a videotape. Judge
Frances Wng, who presided over the trial and sone of the notions
pertinent to this appeal, pointed out that “Judge Town actually
made a finding that the tapes did not exist at the rel evant
times.”

After inform ng the court that the wi tnesses would
testify to the sane information elicited at the June 21, 1999 and
July 19, 1999 hearings, the defense maintained that, dependi ng on
what the possible videotapes may have shown, Defendant nay not be
guilty of attenpted assault, and may not have “nmde any attenpt
to restrain the conplaining witness and therefore conmt[] the

of fense of ki dnapping.” Judge Wng concluded “that this
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basically is a [Hawai ‘i Rul es of Penal Procedure (HRPP)] Rule 16
i ssue which was dealt with by Judge Town at the pre-trial notions
stage[,]” and prohibited Defendant fromcalling the two w tnesses

to testify.

B.

In the mddle of trial, on July 26, 1999, Defendant
subpoenaed the custodi an of records of the Adult Probation
Division to appear in court the followng norning to “bring .
al |l docunents and records conpiled in connection with the nental
heal t h eval uation of Defendant.” A deputy attorney general
appeared and noved to quash the subpoena. Defense counsel
i ndi cated that he sought the records in order to make them
avai l abl e during the testinmony of Dr. Gtter, who had been a
menber of the original evaluation panel, and who had relied on
the records to author his report.

The court granted the notion to quash based in part on
the | ate i ssuance of the subpoena. 1In the court’s witten order,
it ruled that “[s]ection 806-73 of the [HRS] provides that adult
probation records are confidential, and can only be divul ged
under the circunstances set forth by statute. Defendant failed
to denonstrate that he was statutorily entitled to access the

records.”
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C.

At the close of the prosecution’ s case, Defendant noved
to dismiss Counts | and I1l, arguing there was insufficient
evi dence to support either charge. The court denied the notion.

The court entered findings of fact and concl usi ons of
law, indicating that it found Defendant not guilty by reason of
ment al di sease, disorder, or defect, pursuant to HRS § 704-400
(1993), and ordered that Defendant be conmtted to the Hawai i
State Hospital. The findings and conclusions state in part, as
fol |l ows:

FI NDI NGS OF FACT

1. Pur suant to Sections 704-400(1) and 704-401 H R S. the
Court finds that defendant has net its [sic] burden of
provi ng by a preponderance of the evidence that at the
time of the offenses, Defendant was substantially
inmpaired volitionally and cognitively as a result of

his mental illness (schizophrenia) and al coho
dependency.
é.. ' fhe Court finds that a careful review of the record

does show t hat Def endant has an underlyi ng nenta
illness, which was not, by itself, caused by

Def endant’ s dependency on alcohol or an illega
subst ance.
4, The Court finds, therefore, that Defendant is

acquitted on the basis of nental disease, disorder, or
def ect pursuant to Section 704-400, Hawaii Revi sed
Statutes and is conmtted to the custody of the
Director of the Departnent of Health for placenent at
the Hawaii State Hospital.

5. The Court finds that Defendant is extrenely dangerous,
despite having periods of apparent cal mess and
lucidity, and despite periodic cessation of overt
psychotic synptons.

7. The Court finds that Defendant has established a
pattern of threatening famly nenbers and others in
t he conmunity.

8. The Court finds no difficulty in predicting danger ousness
because of the very acts comm tted by Defendant which
conpri se the instant charges.

9. The Court finds that this was a wat ershed event which
woul d all ow any court the ability to find that
Def endant is extrenely dangerous to the comunity

10. The Court finds that Defendant was actively psychotic
on the night of this event and extrenely inebriated.
Nevert hel ess, Defendant was able to performvery

7
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i ntentional acts which required sone amount of
volition and pl anni ng.

11. The Court finds that if it were not for the Victims
actions, she would have suffered substantial bodily
infjury and/or death as a result of Defendant’'s
behavi or.

CONCLUSI ONS COF LAW

ACCORDI NGLY DEFENDANT IS ACQUI TTED, AS A RESULT OF PHYSI CAL
OR MENTAL DI SEASE, DI SORDER OR DEFECT, PURSUANT TO SECTI ON
704- 400, H R S. AND COW TTED TO THE DI RECTOR OF THE
DEPARTMENT OF HEALTH FOR PLACEMENT | NTO THE HAWAI | STATE
HCOSPI TAL.

(Enphases added.) The court did not enter any findings or
concl usi ons regardi ng proof of the crines charged. The

August 25, 1999 form Judgnment of the court stated, inter alia, as

foll ows:

The Def endant having been acquitted by the court
of the of fense(s) charged on the ground of physical or
ment al di sease, disorder or defect excluding responsibility,
and the court having read reports submtted pursuant to HRS
Section 704-404 and having heard the nedical evidence at the
trial or hearing on the date indicated above.

The court finds that the Defendant presents a risk of
danger to hinsel f/herself or to the person or property of
others; and that Defendant is not a proper subject for
condi tional rel ease

I T I'S HEREBY ORDERED, ADJUDGED AND DECREED
that Defendant is acquitted in this case on the ground of
physical or nmental disease, disorder or defect excluding
responsibility.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED t hat,
pursuant to HRS Section 704-411(1)(a), Defendant is hereby
conmmitted to the custody of the Director of Health to be
pl aced in an appropriate institution for custody, care and
treat nent.

(Enmphases added.)

| V.
Def endant contends on appeal that (1) the prosecution
failed to establish sufficient evidence of kidnapping, Count I11;

(2) “[t]he trial court erroneously refused to admt relevant
8
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evi dence pertaining to the possible existence of a videotape of
the incident” as to attenpted assault, Count |, and ki dnappi ng;
(3) the court erroneously relied on probation records in finding
that Defendant is “extrenely dangerous”; and (4) the court’s
finding that, but for Marciel’'s actions, she would have suffered
substantial injury and/or death was not supported by sufficient
evi dence.

The prosecution asserts that this court does not have
jurisdiction to hear the instant case under HRS § 641-11 (1993),
as relied on by Defendant, because, “[w] here a Defendant is
acquitted by the judge's ruling, that represents a resolution in
Defendant’s favor, of the factual elenents of the charged

of fense.” (Enphasis in original.)

V.
A
Initially, as raised by the prosecution, it nust be
determ ned whether jurisdiction exists to review Defendant’s
poi nts on appeal. Cenerally, jurisdictional bases for review by

this court are set forth in our statutes. In State v. Keal ai ki,

95 Hawai ‘i 309, 22 P.3d 588 (2001), we enunerated several bases
for jurisdiction froma circuit court judgnment, stating that, in
a crimnal case, “a defendant may appeal fromthe judgnent of the
circuit court,” id. at 312, 22 P.3d at 591, (1) pursuant to HRS

8§ 641-11, (2) “froman interlocutory order[,]” id. at 313, 22

P.3d at 591-92, pursuant to HRS § 641-17, (3) by virtue of the
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collateral order doctrine, see id. at 316-17, 22 P.3d at 595-96,
(4) by applying for a wit of prohibition or mandanus under HRS
8 602-5(4), see id. at 313, 22 P.3d at 592, and (5) by requesting
exercise of this court’s supervisory powers pursuant to HRS
8§ 602-4, see id. at 317, 22 P.3d at 596.°
HRS § 641-11 (1993) provides in part that “[a]ny party

deem ng oneself aggrieved by the judgnent of a circuit court in a
crimnal matter, may appeal to the suprene court[.]” (Enphasis
added.) “Judgment” is defined in HRS § 641-11 as “[t] he sentence
of the court in a crimnal case[.]” Thus, by the terns of HRS
8§ 641-11, the appeal able action of the circuit court is the
sentence. As we confirnmed in Kealaiki, “the sentence of the
court in a crimnal case is the judgnent fromwhich an appeal is
authorized[,]” and where “[t]here [isS] no conviction and sentence

, there can be no appeal under HRS § 641-11[.]” 95 Hawai ‘i
at 312, 22 P.3d at 591 (internal quotation marks and citations
omtted). Accordingly, inasmuch as Defendant appeals fromthe

j udgnment of acquittal, for which there is no “sentence,” there

2 In Keal ai ki, the defendant had entered a conditional plea under
HRPP Rule 11(a)(2), which allows a defendant, with the approval of the tria
court and consent of the prosecution, to enter a conditional plea of guilty or
nol o contendere, reserving the right of the defendant, on appeal fromthe
judgnent, to seek review of the adverse deternmi nation of any specified
pretrial notion. See 95 Hawai‘i at 312, 22 P.3d at 591. |If the defendant
prevails on appeal, he or she nay withdraw the conditional plea. See id. at
314, 22 P.3d at 593. However, the trial court in Kealaiki had also granted
def endant a deferred acceptance of no contest (DANC) plea, deferring
acceptance of his plea. W held that this court | acked appellate jurisdiction
to decide the correctness of the trial court’s order denying the defendant’s
notion to suppress under the conditional plea order when the trial court had,
under the DANC plea order, deferred acceptance of the plea. See id. at 311-
12, 315, 22 P.3d at 590-91, 594. Under the circunstances, “grounds for review
[were] either inapplicable or subversive of the purposes served by a deferred
pl ea or conditional plea order.” 1d. at 312, 22 P.3d at 591

10
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can be no jurisdiction under HRS § 641-11.

HRS 8§ 641-17 (1993)2 allows for interlocutory appeals
and is an exception to the final judgnment requirenment in HRS
8§ 641-11. However, HRS § 641-17 requires that the order appeal ed
frombe non-final, and that the defendant apply to the circuit
court for permssion to take such an appeal. |nasnuch as
Def endant’ s judgnment of acquittal is final, and Defendant did not
apply for an interlocutory appeal, this basis for jurisdiction is
i nappl i cabl e.

Simlarly, Defendant cannot invoke jurisdiction under
the collateral order doctrine, another exception to the final

judgnent requirenent of HRS § 641-11. See State v. Baranco, 77

Hawai i 351, 353, 884 P.2d 729, 731 (1994). “[U]nder the
col l ateral order exception, an interlocutory order is appeal able
if it: (1) fully disposes of the question at issue; (2) resolves
an issue conpletely collateral to the nerits of the case; and

(3) involves inportant rights which would be irreparably |ost if
review had to await a final judgnent.” 1d. at 353-54, 884 P.2d

at 731-32. Like jurisdiction under HRS § 641-17, the order

8 HRS § 641-17 provides in pertinent part as follows:

Upon application made within the tine provided by the
rules of the supreme court, an appeal in a crininal matter
may be allowed to a defendant fromthe circuit court to the
supreme court, subject to chapter 602, froma decision
denying a notion to disniss or fromother interlocutory
orders, decisions, or judgnments, whenever the judge in the
judge's discretion may think the same advisable for a nore
speedy term nation of the case. The refusal of the judge to
all ow an interlocutory appeal to the appellate court shall
not be reviewable by any other court.

(Enmphases added.)
11
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appeal ed from nmust be interlocutory. As noted supra, Defendant’s
judgnent of acquittal is final, and, accordingly, the collateral
order doctrine is unavailable to Defendant as a basis of
jurisdiction.

In addition to appellate review specified in HRS
chapter 641, jurisdiction may be avail abl e under HRS chapter 602.
Pursuant to HRS 8§ 602-5(4) (1993), original jurisdiction lies in
this court to issue wits of prohibition or mandanus. See, e.q.,

State v. Oshiro, 69 Haw. 438, 441-42, 746 P.2d 568, 570-71 (1987)

(allowi ng the prosecution to seek judicial review of the trial
court’s grant of a DANC plea by way of a wit of nandamus and/ or
prohi bition, where the prosecution did not have the right to
appeal the granting of the plea under HRS § 641-13, and
ultimately determining that such a wit will not issue).

Al t hough, |ike the prosecution in Gshiro, preclusion of
review under HRS 8§ 641-11 seem ngly renders Defendant w thout
“other neans to adequately redress the wong or to obtain the
requested action[,]” 69 Haw. at 442-43, 746 P.2d at 570-71
Def endant does not allege that the court acted beyond its
jurisdiction, as would be required in a prohibition application,?
or request that the trial court performa mnisterial duty owed

to Defendant, or denonstrate a “clear and undi sputed right to

4 “The wit of prohibition is an extraordinary remedy, the object of
which is not to cure a mere legal error or to serve as a substitute for
appeal, but to restrain a judge of an inferior court fromacting beyond or in
excess of his jurisdiction.” Honolulu Advertiser, Inc. v. Takao, 59 Haw. 237,
241, 580 P.2d 58, 62 (1978) (citations omtted).

12
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relief” as necessary in a nmandanus application,® or request
relief for either pursuant to HRS § 602-5(4).°% Accordingly, HRS
8 602-5(4) does not afford a basis for jurisdiction in the
present appeal .

Anot her potential basis of jurisdiction rests in this
court’s supervisory powers over courts of inferior jurisdiction.
HRS 8§ 602-4 (1993) states that “[t]he supreme court shall have
the general superintendence of all courts of inferior
jurisdiction to prevent and correct errors and abuses therein
where no other renedy is expressly provided by law.” This was

the basis for reviewin State v. Fields, 67 Haw. 268, 686 P.2d

1379 (1984). In that case, this court asserted supervisory

5 “[A] wit of mandamus will not issue unless the petitioner
demonstrates 1) a clear and undisputed right to relief; and 2) a lack of other
means to adequately redress the wong or to obtain the requested action.”
Gshiro, 69 Haw. at 441, 746 P.2d at 570 (citing State ex rel. Marsland v.
Shi nt aku, 64 Haw. 307, 640 P.2d 289 (1982) (per curiam).

6 HRS § 602-5(8) (1993) provides in pertinent part that “[a]ll cases
addressed to the jurisdiction of the suprene court or of the internmediate
appel late court shall be filed with the suprenme court as shall be provided by
rule of court.” Hawai‘i Rules of Appellate Procedure (HRAP) Rule 21(a)
requires, in pertinent part, as foll ows:

Application for a wit directed to a judge shall be nade by
filing a petition with the clerk of the supreme court with
proof of service on the respondent judge, all parties to the
action in the trial court, and the attorney general. The
petition shall contain: (i) a statement of facts necessary
to an understandi ng of the issues presented; (ii) a
statenment of issues presented and of the relief sought; and
(iii) a statenment of reasons for issuing the wit.

While this court does not exalt form over substance, see State v.
Poohi na, 97 Hawai‘i 505, 509, 40 P.3d 907, 912 (2002), the requested formof a
petition for an extraordinary wit is designed to ensure that the necessary
information and notice to parties is set forth in an orderly manner, see State
v. Allen, 7 Haw. App. 89, 90 n.1, 744 P.2d 789, 791 n.1 (1987), overruled on
other grounds by Dan v. State, 76 Hawai‘i 423, 427, 879 P.2d 528, 532 (1994)
(chastising defendant for not following the format for an opening brief, which
was provided in the appendi x of the HRAP, when the petition was not hel pful to
appel l ate review).

13
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powers under HRS § 602-4 to prevent the defendant, a probationer,
from bei ng subjected to a warrantl ess search, which was a
condition of her probation. See id. at 273, 276, 686 P.2d at
1384, 1386-87. Deciding that “the situation at hand represents
the rare case where it ‘would not be in the public interest’ to
conpel the issue ‘to wend its way through the appellate

process[,]” id. at 276, 686 P.2d at 1386 (quoting Gannett Pac.

Corp. v. Richardson, 59 Haw. 224, 227, 580 P.2d 49, 53 (1978)),

this court asserted HRS § 602-4 jurisdiction even though “a
strong commtnent to the prudential rules shaping the exercise of
our jurisdiction has resulted in a sparing use of this

extraordinary power,” id. (citing Gannett Pac. Corp. at 226-27,

580 P.2d at 53).

B
Under the appropriate circunstances, the exercise of
our supervisory powers over the courts under HRS § 602-4 provides
a basis for correcting error. However, we are directly concerned
in this case with the fact that Defendant appears to be w thout
process for obtaining judicial review of alleged trial errors
supposedly affecting proof of the underlying charges agai nst him

because of the court’s affirmati ve defense acquittal.

14
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In that connection, jurisdiction to decide Defendant’s
clainms may appropriately rest on HRS 8§ 602-5(7). HRS § 602-5(7)
provi des t hat

[t]he suprene court shall have jurisdiction and powers . .
[t]o make and award such judgnents, decrees, orders and
mandat es, issue such executions and other processes, and do
such other acts and take such other steps as may be
necessary to carry into full effect the powers which are or
shall be given to it by lawor for the pronotion of justice

in matters pending before it.

(Enmphasi s added.) HRS 8§ 602-5(7) codifies the inherent powers of

the suprene court, see Farner v. Administrative Dir. of the

Court, 94 Hawai‘i 232, 241, 11 P.3d 457, 466 (2000), which “‘are
the powers to create a renedy for a wong even in the absence of
specific statutory remedies[,]’” id. at 240, 11 P.3d at 465

(quoting Carl Corp. v. Departnent of Educ., 85 Hawai‘ 431, 460,

946 P.2d 1, 30 (1997)) (brackets omtted).
Farnmer declared that “‘inherent power of the court is

the power to protect itself; the power to administer justice

whet her any previous formof renmedy has been granted or not; the

power to promulgate rules for its practice; and the power to

provi de process where none exists.'” |1d. at 241, 11 P.3d at 466

(quoting State v. Mriwake, 65 Haw. 47, 55, 647 P.2d 705, 711-12

(1982)) (enphases added). In Farner, this court noted that the
Mori wake court indicated such “inherent or inplied powers” stens
fromthe judicial power delegated to the courts by article VI,
section 1 of the Hawai‘ Constitution. 1d. (internal quotation
mar ks and citation omtted). |Invoking HRS § 602-5(7), this court

fashioned in Farnmer a renedy in order to afford a defendant “an

15
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opportunity to challenge the lifetime revocation of his [or her]
driver’s license” in the district court, upon proof that his or
her record could no | onger support the revocation period, and
when no statutory or court rule gave himor her authority to do
so, because justice so required. [1d. at 239-41, 11 P.3d at 464-
66. ’

VI .

Simlarly, in the instant case, Defendant has no
opportunity to challenge alleged trial errors with respect to the
underlying crimnal charges. See supra. On their face, such
errors go to the validity and sufficiency of the evidence upon
whi ch the chall enged charges were apparently sustained. Under
our penal code and our state constitution, Defendant is entitled
to raise such errors.

Under the penal code, it is well settled that the
prosecuti on has the burden of proving each el enent of the offense
beyond a reasonabl e doubt. See HRS § 701-114(1) (1993) (“[No

person may be convicted of an offense unless the follow ng are

7 HRS § 602-5(7) has been applied in other situations. |In State v.
Arlt, 9 Haw. App. 263, 833 P.2d 902 (1992), the Internediate Court of Appeals
(I1CA) invoked HRS § 602-5(7) to nodify the conviction and sentence of a
def endant agai nst whom there was insufficient evidence of first degree
robbery, and remanded the case to the circuit court with instructions to enter
a judgnent of the | esser included charge of theft in the fourth degree. See
id. at 277-78, 833 P.2d at 909-10. The ICA stated that “[s]ince there is no
statute or constitutional provision in Hawai‘ which specifically vests in the
appel l ate courts the express authority to affirm reverse, remand, vacate, or
set aside any judgnment, decree, or order of a court brought before them such
aut hority presumably derives from[HRS § 602-5(7)].” 1d. at 277, 833 P.2d
910. Mreover, in Kahalekai v. Doi, 60 Haw. 324, 590 P.2d 543 (1979), this
court relied upon HRS § 602-5(7) to determ ne whether there was jurisdiction
to entertain an original action challenging the results of a general election
anendi ng the state constitution. See id. at 330, 590 P.2d at 548.

16
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proved beyond a reasonable doubt: . . . [e]ach elenent of the
offense[.]”). This reflects the due process requirenment under
the United States Constitution that, “[u]nder our |egal system
the burden is always upon the prosecution to establish every
el ement of crine by proof beyond a reasonabl e doubt, never upon
t he accused to disprove the existence of any necessary elenent.”

State v. Cuevas, 53 Haw. 110, 113, 488 P.2d 322, 324 (1971)

(citing In re Wnship, 397 U S. 358, 364 (1970), for the

proposition that “the Due Process C ause protects the accused
agai nst conviction except upon proof beyond a reasonabl e doubt of
every fact necessary to constitute the crime with which he [or

she] is charged”). See also State v. Pone, 78 Hawai‘i 262, 892

P.2d 455 (1995); State v. losefa, 77 Hawaii 177, 182, 880 P.2d

1224, 1229 (App. 1994) (“It is also well-settled that the Due
Process Clause of the Fifth and Fourteenth Amendnments to the
United States Constitution protects an accused agai nst a

convi ction except upon proof beyond a reasonabl e doubt of every
fact necessary to constitute the crime with which he [or she] is
charged.” (Internal quotation marks and citations omtted.));

Patterson v. New York, 432 U.S. 197, 211 n.13 (1977).

In consonance with these propositions, in amending the
law to provide that “[p]hysical or nental disease, disorder, or
defect excluding responsibility is an affirnmative defense,” HRS
8 704-402(1) (1993), the Supplenental Conmentary on HRS § 704-402
instructs that “the establishing of insanity as an affirmative

def ense does not relieve the State of its burden of proof of the

17
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elements of the offense.” (Quoting Sen. Stand. Comm Rep. No.

384, in 1982 Senate Journal, at 1112.) (Enphasis added.)

VI,
Consequently, pleading an affirnmative defense does not
di m nish the requirenment that the prosecution prove all the

necessary el enments of the crinme charged. See State v. Anderson,

58 Haw. 479, 482, 572 P.2d 159, 161 (1977) (explaining that,
because entrapnent is an affirmative defense, the issue of
entrapnment “is separate and apart fromthe proof of all the

el enents of an offense[,]” and “the pleading of entrapnent does
not in any way | essen the requisite nunber of the elenents to be
proven by the state or the degree of quantum of the proof”
(internal quotation nmarks and citations omtted)). Therefore, in
the instant case, the assertion of the affirmative defense did
not nullify the requirenent that every elenent of the crines

charged nust be proven. See Anderson, 58 Haw. at 482, 572 P.2d

at 161; State v. Myashiro, 90 Hawai ‘i 489, 499, 979 P.2d 85, 95

(App. 1999).

Moreover, “[i]n the absence of proof [of each el enent

of the offense beyond a reasonabl e doubt], the innocence of the
defendant is presuned.” HRS § 701-114(2) (1993). This

presunption is constitutionally grounded. See State v. Sanonte,

83 Hawai ‘i 507, 518-19, 928 P.2d 1, 12 (1996) (“[A] crimna
def endant has a constitutional right to a presunption of

i nnocence.” (CGting United States v. Ross, 33 F.3d 1507, 1519
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(11th Gr. 1994), cert. denied, 515 U. S. 1132 (1995).)). As

State v. Tanaka, 92 Hawai‘i 675, 994 P.2d 607 (App. 1999)

affirnmed,

[t]he right to a fair trial is a fundanmental liberty
guaranteed by the fourteenth anmendnment to the United States
Constitution. The presunption of innocence, though nowhere
articulated in the United States Constitution, is a basic
conponent of a fair trial under our system of crimnnal
justice, and its enforcenment lies at the foundation of our
adm nistration of the crimnal |aw

Id. at 681, 994 P.2d at 618 (citing Estelle v. Wllianms, 425 U S.

501, 503 (1976)). Thus, the presunption of innocence renains
until the ultimte issue of the defendant’s guilt is resolved,
whi ch occurs only after the trier-of-fact (1) has determ ned that
the prosecution has nmet its burden of proving every el enent of
the crime charged beyond a reasonabl e doubt, and (2) has

determ ned whet her the existence of the affirmative defense has

been established by the defendant. See Myashiro, 90 Hawai ‘i at

499, 979 P.2d at 95.

VI,
A

On appeal, then, the fact that Defendant was acquitted
on the grounds of physical or nental disease, disorder, or
defect, is not dispositive of whether the prosecution proved its
case. As observed by the United States Suprene Court in
Patterson, “[i]t would be an abuse of affirmative defenses, as it
woul d be of presunptions in the crimnal law, if the purpose or

effect [of such defenses] were to unhinge the procedural
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presunption of innocence which historically and constitutionally
shi el ds one charged with crinme.” 432 U.S. at 211 n.13 (quoting

People v. Patterson, 347 N E. 2d 898, 909-10 (N. Y. 1976) (Breitel,

J., concurring, joined by Jones, J.)). A finding of guilt of the
commi ssion of the acts charged is inplicit in the determ nation
t hat physical or nental disease, disorder, or defect excluded

| egal responsibility. See United States v. Ashe, 478 F.2d 661

662 (D.C. GCir. 1973) (reviewing the sufficiency of evidence
foll owi ng the defendant’s appeal froma verdict of not guilty by

reason of insanity); State v. Marzbanian, 198 A 2d 721, 724-25

(Conn. Cir. C. 1963) (determning that, in the absence of an
express statutory grant, the court had jurisdiction to consider
an appeal from a defendant who was acquitted on the grounds of

insanity and chall enged the sufficiency of evidence at trial).

B

Contrary to the majority’s view, then, acquittal on the
basis of his affirmative defense does not mean Defendant was not
adversely affected or aggrieved. See majority opinion at 9.
For, Defendant clains that there was insufficient evidence for
t he charge of kidnapping in Count 111, an offense separate and
apart fromthe assault and threatening offenses charged in Counts
| and 11, respectively. See nmajority opinion at 10. Thus, in
order to afford a defendant the opportunity to challenge the

inplicit underlying determ nation of guilt, process by way of a
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review of his or her points should be granted under HRS § 602-
5(7).8

Therefore, in cases where the defendant has been
acquitted on the affirmati ve defense of |ack of responsibility,
jurisdiction over clains of error with respect to any underlying
of fenses is afforded by our power to adm nister justice under HRS
8§ 602-5(7). Defendant’s appeal of the underlying charges, then,
is not “noot,” as urged by the prosecution. For the sane
reasons, it is incorrect to hold, as the majority does, that
Def endant is not “prejudiced by virtue of his acquittal” as to
Count 111, the kidnapping charge, because he “would remain in the
custody of the Director of Health” on Counts | and Il. Mjority

opi nion at 12.

I X.
Because | would find jurisdiction, Defendant’s appeal

poi nts are considered infra.

A
Di sputing his kidnappi ng conviction, Defendant
mai ntains, as his first point, that “there is absolutely no
evi dence of any physical restraint.” A claimof insufficient

evidence is reviewed to determ ne whether the prosecution adduced

8 In that regard, although a finding of guilt as to the charges is
inplied in an acquittal based on a nental disease, disorder, or defect, tria
courts shoul d nmake express findings as to whether the prosecution has proven
each charge beyond a reasonabl e doubt.
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“[s]ubstantial evidence as to every naterial elenment of the

of fense charged.” State v. Dow, 96 Hawai‘ 320, 323, 30 P.3d

926, 929 (2001) (internal quotation marks and citation omtted).
HRS § 707-720(1)(e) states that “[a] person commits the offense

of kidnapping if the person intentionally or knowi ngly restrains
anot her person with intent to. . . [t]errorize that person or a
third person.” (Enphasis added.) “Restrain” is defined, in

part, as “to restrict a person’s novenent in such a manner as to

interfere substantially with the person’s liberty: . . . [Dbly

neans of force, threat, or deception[.]” HRS § 707-700 (1993)

(enphases added).

The plain | anguage of the statute does not nandate
proof that a defendant use physical restraint or any particul ar
words in order to effectuate a kidnapping. There is evidence
that Defendant’s acts substantially interfered with Marciel’s
liberty, despite the absence of physical contact or specific
words. For exanple, after Defendant jabbed a knife at Marciel,
“boosted hinself” onto the counter behind where she stood, and
told her he was going to kill her, Mrciel took refuge in a
utility room She could see Defendant wal k toward t he door,
shake the knife at her, and threaten to kill her. Defendant’s
acts prevented Marciel from noving about freely. Plainly, there
was substantial evidence that his conduct “interfere[d]

substantially with [her] liberty.” HRS § 707-700.
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B
Def endant does not chal l enge the sufficiency of the
evi dence supporting the terroristic threatening charge in Count
Il. He maintains, however, that he “is not guilty of the offense
of kidnap[p]ing because . . . he did nothing to restrain M.
Marciel in addition to the conduct for which he was found guilty
of the offense of Terroristic Threatening.”® For this

proposition, he relies on State v. Caprio, 85 Hawai‘i 92, 937

P.2d 933 (App. 1997), in which the I CA explained that a

“*kidnapping that is necessarily and incidentally comrtted

during anot her crine cannot be the basis of a charge of

ki dnapping in addition to a charge for the other crine. [d. at

105, 937 P.2d at 946 (quoting State v. Correa, 5 Haw. App. 644,

649, 706 P.2d 1321, 1325 (1985)).

Capri o, however, is distinguishable. There, the |ICA
agreed with the defendant’s contention that he could not be
convi cted of both kidnappi ng and sexual assault where the
defendant used a leg restraint and “did not termnate his | eg
restraint of [the conplaining wtness] until all the alleged
sexual assaults had been commtted.” 1d. at 106, 937 P.2d at
947. The I CA explained “that the jury could not rely on the sane

leg restraint to convict himof both the kidnappi ng and sexual

assault charges.” |d.

® Def endant was charged under HRS § 707-716(1)(d), which reads, “A
person conmits the offense of terroristic threatening in the first degree if
the person conmmits terroristic threatening: . . . [wlith the use of a

dangerous instrument.”
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In the instant case, there is evidence Defendant
commtted terroristic threatening prior to Marciel fleeing into
the storage room Before Marciel entered the storage room

Def endant jabbed at her with a knife and asked, “What woul d you

do if I f---g killed you[?]” and stated, “I think [’mgoing to
kill you.” After Marciel entered the storage room Defendant
continued to threaten to kill Marciel with the knife. Once in

the room her novenent was restrained. Such restraint was not
“necessarily and incidentally conmtted during” all the acts of
terroristic threatening, id. at 105, 937 P.2d at 946 (enphasis
added), because sonme of the threats occurred prior to the

restraint.

X

Secondl y, Defendant nmintains that the trial court
“erred in excluding evidence that a videotape mnmi ght have existed”
and on that basis he seeks to have the attenpted second degree
assault and ki dnappi ng charges vacated.® The heart of the
vi deotape issue is two-fold: (1) whether Judge Town erroneously
deni ed Defendant’s notion to dismss and, relatedly, (2) whether
Judge Wong i nproperly precluded Defendant fromcalling Wiol ama

and Yokot ake.

10 Def endant decl ares that he should have been all owed to present
evi dence of the “possible destruction” of a videotape because such a vi deot ape
m ght have “resol ved the discrepancy” between Marciel’s statenents to the
police that “Defendant waived [sic] the knife . . . and pointed [it] . . . at
her” and “cocked [it] back like he was going to cone forward and jab [her],”
and her testinony at trial that Defendant actually jabbed at her
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After listening to the evidence, Judge Town found that
a videotape of the incident did not exist. W review a trial
court’s pretrial factual findings under the clearly erroneous

standard. See State v. Balberdi, 90 Hawai i 16, 20-21, 975 P.2d

773, 777 (App. 1999). “*Afinding of fact is clearly erroneous
when (1) the record | acks substantial evidence to support the
finding or (2) despite substantial evidence in support of the
finding, the appellate court is left with a definite and firm
conviction that a m stake has been made.”” 1d. (quoting State v.
Ander son, 84 Hawai‘i 462, 466, 935 P.2d 1007, 1011 (1997)).

Judge Town’s finding was supported by substanti al
evidence. Wiiolam testified at the hearing on the notion to
dismi ss that the 7-El even store had not used the videotape
surveill ance canera for “possibly a year.” She and Yokot ake both
stated that they did not know whether the canmera was working at
the time of the incident. There is no basis for a definite or
firmconviction that a m stake was nade. Under the
ci rcunst ances, Judge Town did not abuse his discretion in denying

the notion to dismss. See State v. Chong, 86 Hawai ‘i 282, 288

n.2, 949 P.2d 122, 128 n.2 (1997) (“*Atrial court's ruling on a
motion to dismss an indictnent is reviewed for an abuse of

di scretion.”” (Quoting State v. Mendonca, 68 Haw. 280, 283, 711

P.2d 731, 734 (1985).)).
Judge Wng’ s deci sion precludi ng Defendant fromcalling
Wai ol ama and Yokot ake was based on Judge Town’s finding that the

vi deot ape did not exist. She concluded that Judge Town’ s fi nding
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was the law of the case. See Wing v. Gty & County of Honol ul u,

66 Haw. 389, 396, 665 P.2d 157, 162 (1983) (explaining that “‘law
of the case’ . . . refers to the usual practice of courts to
refuse to disturb all prior rulings in a particular case”
(citations omtted)). Therefore, Judge Wng was bound by Judge
Town’ s finding unless she had a cogent reason to overturn his

finding. See Stender v. Vincent, 92 Hawai‘ 355, 362, 992 P.2d

50, 57 (2000). Defense counsel informed the court, in an offer
of proof, that his witnesses would testify to the sane
information they provided at the notion to dismss, and, as such,
there was no cogent reason to overturn Judge Town’s fi nding.

Thus, Judge Wong properly refused to overturn the prior ruling.

Xl .

Third, Defendant requests the court’s finding that he
is extrenely dangerous “be vacated and the matter be remanded[.]”
He contends that the court erroneously quashed his subpoena duces
tecum which sought copies of the probation records upon which
the court relied.

Al t hough not raised by the parties, the majority
contends that this court has no jurisdiction to review the issue
of present dangerousness followi ng an acquittal, see nmpjority
opi nion at 16-17, because “[t] he proper action to be taken by a
party who disagrees with a court’s finding of dangerousness is
[to request] a post-acquittal hearing” pursuant to HRS § 704-

411(2) (1993), majority opinion at 19. Because the majority
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hol ds that there is no express right to appeal from an order
committing a defendant under HRS § 704-411(1)(a) (1993), it
concludes that the only remedy for Defendant lies in a post-
acqui ttal hearing.

| cannot agree with this position. | believe we have
jurisdiction to consider the correctness of the court’s order
commtting Defendant to the custody of the director of health
and, thus, may consider findings as to Defendant’s dangerousness

raised in Defendant’s | ast two points.

A

The post-trial procedures under HRS chapter 704 provide
that, following trial and a determ nation of |ack of
responsibility, the court shall: (1) order the defendant to be
commtted to the custody of the director of health, see HRS §
704-411(1)(a), (2) order the defendant be conditionally rel eased,
see HRS § 704-411(1)(b) (1993), or (3) discharge the defendant
fromcustody, see HRS § 704-411(1)(c) (1993). The court nust
make its order “on the basis of the [panel] report nade pursuant
to section 704-404, if uncontested, or the nedical or
psychol ogi cal evidence given at the trial or at a separate
hearing[.]” HRS § 704-411(1) (enphases added). HRS § 704-
411(1)(a) directs that courts conmt an acquitted defendant to
the custody of the director of health “to be placed in an
appropriate institution for custody, care, and treatnment if the

court finds that the defendant presents a risk of danger to
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oneself or others and that the defendant is not a proper subject
for conditional release[.]”

In this case, the court did commt Defendant under HRS
8§ 704-411(1)(a). In doing so, it relied on two of the three
bases for an order -- the reports made pursuant to HRS § 704-404
whi ch were not contested and nedi cal or psychol ogi cal evi dence
given at trial. See supra pages 7-8. In its findings of fact,
the court referenced the information provided at trial. HRS
chapter 704 does not contain an express provision with respect to
an appeal of such an order. Here, the court did not convene, nor
did the parties nove for, a separate post-acquittal hearing to
t ake evi dence on dangerousness, as is alternatively allowed by

HRS § 704-411(1)(a).

B
But there is nothing in the Hawai‘i Penal Code (Code)
which directs that such a party must resort to a post-acquittal
heari ng, especially when, as in this case, the issue was tried
during the trial phase. The prosecution did not dispute the
reports. The Code expressly instructs that the court may base
its dangerousness finding on the uncontested reports of the

expert panel or on nedical or psychol ogical evidence given at

u Def endant does not contend that the court erred in neglecting to
make findings of fact on the i ssue of conditional release, although the court
did state in the Judgment of Acquittal and Commi tnent that Defendant “is not a
proper subject for conditional release.” However, a trial court should
endeavor to make such a finding to reflect full conpliance with the statutory
requirenents.
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trial, see HRS § 704-411, as was the case here. This is because
“Ia]l though the evidence at trial will be primarily devoted to a
determ nation of the defendant’s physical and nmental condition at
the tinme of the alleged offense, in certain cases the exam ners
may be able to indicate the risks which the defendant presents.”
Commentary on HRS § 704-411.

It would be duplicative and counterproductive to
mandat e that a defendant nove for a separate proceeding on the
i ssue of dangerousness, when the reports of the experts were not
di sputed and/or the issue of dangerousness was tried at the
trial, and neither the court nor the parties sought “a separate
post-acquittal hearing for the purpose of taking evidence”
pursuant to HRS 8 704-411(2). As the commentary confirnms, “[t]he
Code, therefore, provides in [HRS § 704-411] that the disposition

order may be made on the basis of nedical evidence given either

at the trial or at a separate hearing.” Commentary on HRS § 704-

411 (enphasis added). Hence, the Code does not require that
Def endant’ s di sagreenent with the court’s finding of

dangerousness be raised only in a post-acquittal hearing.

C.
Jurisdiction under HRS § 602-5(7) for the purpose of
reviewing the court’s order of conmittal is appropriate, inasmuch
as, as stated previously, the “inherent power of [this] court is

the . . . power to provide process where none exists.” Farner,
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94 Hawai ‘i at 240, 11 P.3d at 465 (citation omtted).' The
authority to commt a defendant, acquitted on the basis of
physi cal or nental disease, disorder, or defect, is subject to
t he defendant’s due process rights under article 1, section 5 of
t he Hawai i Constitution. “Freedomfrombodily restraint has
al ways been at the core of the liberty protected by the Due
Process Clause fromarbitrary governnmental action.” Foucha v.
Lousiana, 504 U.S. 71, 80 (1992). Commtnent, even for persons
mentally ill or dangerous, “constitutes a significant deprivation
of liberty that requires due process protection.” Jones V.

United States, 463 U S. 354, 361 (1983).

After an initial order of conmttal under HRS § 704-
411, application for rel ease nust await ninety days follow ng the

initial order of commtnent.®® See HRS § 704-412.'* A defendant

12 HRPP Rul e 40, which provides for post-conviction proceedi ngs,
provi des no avenue of relief for Defendant. HRPP Rule 40(a) states that these
proceedi ngs “shall be applicable to judgnments of conviction and to custody
based on judgrments of conviction[.]” (Enphases added.) As stated previously,
t here was no conviction.

HRS § 602-5(5) (1993) provides that this court has jurisdiction to
i ssue wits of habeas corpus pursuant to certain restrictions set forth in HRS
chapter 660. See also Thonpson v. Yuen, 63 Haw. 186, 623 P.2d 881 (1981)
(reviewing commtment of the petitioner pursuant to HRS § 704-411(1)(a) after
a post-trial hearing, on constitutional and adm ssibility of hearsay evidence
grounds). However, habeas relief is a collateral attack on the origina
judgnent and is thus available, not as a nmethod of appealing the decision of
the court, but only when “persons are unlawfully restrained of their
liberty[.]” HRS § 660-3 (1993) (enphasis added.) See In re Gamaya, 25 Haw.
414, 417 (1920) (“It is well settled that a wit of habeas corpus will not be
permitted to performthe functions of a wit of error or appeal for the
purpose of reviewing errors or irregularities in proceedings of a court having
jurisdiction over the person and the subject-matter.”)

13 If the defendant is conmitted, he or she nay apply for conditiona
rel ease or di scharge under HRS § 704-412(2) (1993) after ninety days fromthe
date of the order of committal. After an application is filed under HRS §

704-412(2), the court is required to appoint three qualified exam ners to

report upon the physical and nmental condition of the defendant and grant the

defendant’s petition if the court is satisfied that granting the petition may
(conti nued...)
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subj ect to due process violations in the determ nation of
commttal would have no nmethod of obtaining review of the
original commttal order. Hence, justice requires that this
court allow process by exercising jurisdiction pursuant to HRS
8 602-5(7) over the claimthat error occurred with respect to the

comm ttal order

X1,
Havi ng determ ned that jurisdiction exists to consider
Def endant’ s chal | enge of findings concerning dangerousness, it is
to be noted that the burden of proof required for conmm tnent
where a defendant is acquitted by reason of nental disease,
di sorder, or defect is a preponderance of the evidence. See

Thonpson v. Yuen, 63 Haw. 186, 188, 623 P.2d 881, 883 (1981).

Based on the court’s findings, there was a preponderance of the

3, .. continued)
be done wi thout danger to the defendant or to the person or property of
others. See HRS § 704-415 (1993).

If the court is not satisfied, the court nust order a hearing to
further consider the defendant’s petition. See id. If the petitionis
ultimately denied, the defendant nust wait for a year to file another
application, neasured fromthe date of the preceding hearing. See HRS § 704-
412.

There is no express provision allow ng appeal from denia of these
petitions. However, in State v. MIler, 84 Hawai‘ 269, 933 P.2d 606 (1997),
this court reviewed a circuit court order denying an acquitee’'s notion for
di scharge or conditional release made under HRS § 704-412(2) without
di scussion of the jurisdictional basis for review Thus, this court has
inpliedly permitted a direct appeal from an order denying rel ease follow ng
conmittal, even in the absence of an express provision pernmitting appeal from
the order. The exercise of jurisdiction in MIler would appear to be
justified on the sanme basis set forth in the text, supra, for exercising
jurisdiction on challenges to an initial committal order.

14 The burden rests with the applicant to show that he or she “may
safely be rel eased on the conditions applied for or discharged.” HRS § 704-
415. If a defendant is not successful, he or she is forecl osed from seeking

release for a year. See HRS § 704-412(2).
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evi dence, aside fromthe probation records, to support the
concl usi on that Defendant should be commtted.

I n Thonpson, this court stated that “[t]he district
court judge was required to commt appellant under HRS § 704-
411(1)(a) where the sanity commi ssion report prepared pursuant to
section 704-404 went uncontested and the State net its burden of
proof.” Id. at 189, 623 P.2d at 884. The reports subnmtted
pursuant to HRS § 704-404 were, in the instant case,
uncontroverted. |In addition to Dr. Gtter’s report discussed
infra, Dr. Geene opined, “It is ny clinical inpression that
[ Def endant] is gradually getting nore psychotic and irresponsible
in his attitudes, and does show potential for nore dangerous
behavi or towards others or property.” Simlarly, although
Dr. Roth observed that “[Defendant] does not appear to present

a danger at the present tinme based on his current nental
status[,]” he recommended that “[i]t is highly advisable that the
patient receive treatnment, perhaps by being commtted to the
authority of the Director of Health.”?

Dr. Gtter reported that “[D] efendant presents a
noderate risk of danger to the person of others and to hinself.”
Hi s opi ni on on Defendant’s dangerousness “is based on the instant
al | eged offenses, [Defendant’s] . . . history of becom ng
assaul ti ve when under the influence of alcohol, . . . his history

of intermttent acute psychotic episodes and his history of at

15 Drs. Greene’s and Roth's reports were not admtted at trial but
are part of the record.
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| east one hanging attenpted two years ago and his perceived
suicidality when first admtted to  ahu] { onmunity]
Clorrectional] Center].” Such reports were sufficient for the
court to find that Defendant was a danger to others. See
Thonpson, 63 Haw. at 189, 623 P.2d 884.

Additionally, the court rendered other findings,
reflecting that Defendant “has established a pattern of
threatening famly nenbers and others in the community” (Finding
7), that it had “no difficulty in predicting dangerousness
because of the very acts conmtted by Defendant which conprise
the instant charges” (Finding 8), that the incident “was a
wat er shed event which would allow any court the ability to find
t hat Defendant is extrenmely dangerous to the comunity”?®
(Finding 9), and that, “if it were not for [Marciel]’ s actions,
she woul d have suffered bodily injury and/or death as a result of
Def endant’ s behavior” (Finding 11).

As a result, the court did not rely solely on the
probation records to reach the conclusion that Defendant is
dangerous -- it also considered the panel reports, wtnesses’
testinony, and evidence received, which included the report of
Dr. Gtter. Assumng, arguendo, that the court erroneously
consi dered the records, such consideration was harnl ess error

under the circunstances.

16 Not ably, al though the court found Defendant “extrenely dangerous,
the court needed only to find that “[D] efendant presents a risk of danger to
oneself or others and that the defendant is not a proper subject for
conditional release,” HRS § 704-411(a) (enphasis added), in order to conmt
himto the custody of the director of health.
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X1,
A
As to the argunent that the court should not have
gquashed hi s subpoena for probation records, at trial, Defendant
failed to object to the court’s consideration of the records?’

and, therefore, he waives the issue on appeal. See State v.

Ferm 94 Hawai‘i 17, 27, 7 P.3d 193, 203 (App. 2000) (citing

Tabi eros v. dark Equip. Co., 85 Hawai<i 336, 379 n.29, 944 P.2d

1279, 1322 n.29 (1997), for the proposition that “failure to
obj ect to adm ssion of evidence at trial will waive the point on
appeal ”). Moreover, as previously nmentioned, defense counsel
sought the probation records “so that they would be avail able for
Dr. Gtter,” the defense expert w tness, when he testified.® As
represented by counsel, Dr. Gtter did reviewthe records at the

probati on departnent.

B
Def endant’ s request for vacation of the finding of
dangerousness is frivolous in |light of Defendant’s stance that he
is not challenging the court’s decision to comrit himto the
Hawai i State Hospital. Commitnent is statutorily prem sed on

t he danger Defendant poses to hinself and/or others. See HRS

e Inits oral findings, the court indicated that it relied on the
records of the Adult Probation Division, anpbng other evidence, to reach the
concl usion that Defendant was not guilty by reason of nental disease,

di sorder, or defect. Defendant concedes that he did not object to the court’s
findings at that tine.

18 Dr. Gtter testified without the use of the records.
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8§ 704-411. But, Defendant neither challenges the commtnent nor

nost of the findings regardi ng his dangerousness.

C.

Finally, Defendant clainms that the finding that “but
for [Marciel]’'s actions, she would have suffered substanti al
bodily injury and/or death,” “was not supported by the
evidence[.]” On the contrary, there is substantial evidence in

the record that supports the finding. See supra.

Xl V.
For the foregoing reasons, | respectfully dissent as to
jurisdiction and, exercising jurisdiction, | would affirmthe

August 25, 1999 judgnent on the grounds stated herein.
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