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Def endant - appel | ant | van Fukagawa appeals fromthe
j udgment of conviction and sentence of the G rcuit Court of the

Second Circuit, adjudging himguilty of: (1) driving under the

i nfluence of intoxicating liquor, in violation of Hawai‘ Revised

Statutes (HRS) 8§ 291-4 (Supp. 1998)! (Count One); (2) pronoting a

1 HRS § 291-4 states in pertinent part:

(a) A person comrits the offense of driving under the
i nfluence of intoxicating liquor if:

(1) The person operates or assunes actual physi cal
control of the operation of any vehicle while
under the influence of intoxicating |iquor,
nmeani ng that the person concerned is under the

(conti nued. . .)
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dangerous drug in the third degree, in violation of HRS

§ 712-1243(1) (1993 & Supp. 1998)2 (Count Two); and

(3) prohibited acts relating to drug paraphernalia, in violation
of HRS § 329-43.5(a) (1993)2 (Count Three). Fukagawa cl ai ms that

the notions court, the Honorable Shackley F. Raffetto presiding,

Y(...continued)

i nfluence of intoxicating liquor in an anount
sufficient to inpair the person's nornmal nental
faculties or ability to care for oneself and guard
agai nst casualty; or

(2) The person operates or assunes actual physica
control of the operation of any vehicle with .08
or nmore grans of al cohol per one hundred
mlliliters or cubic centinmeters of blood or .08
or nmore grans of al cohol per two hundred ten
liters of breath.

2 HRS § 712-1243 states in pertinent part:

(1) A person conmmits the offense of promoting a
dangerous drug in the third degree if the person know ngly
possesses any dangerous drug in any anount.

(3) Notwithstanding any lawto the contrary, if the
commi ssion of the offense of pronmpting a dangerous drug in
the third degree under this section involved the possession
or distribution of methanphetam ne, the person convicted
shal |l be sentenced to an indeterm nate term of inprisonnent
of five years with a mandatory nini nrumterm of inprisonnent,
the Il ength of which shall be not less than thirty days and
not greater than two-and-a-half years, at the discretion of
the sentencing court. The person convicted shall not be
eligible for parole during the mandatory period of
i mpri sonment.

3 HRS § 329-43.5(a) states:

It is unlawful for any person to use, or to possess
with intent to use, drug paraphernalia to plant, propagate,
cultivate, grow, harvest, manufacture, conmpound, convert,
produce, process, prepare, test, analyze, pack, repack
store, contain, conceal, inject, ingest, inhale, or
ot herwi se introduce into the human body a controll ed
substance in violation of this chapter. Any person who
violates this section is guilty of a class C felony and upon
convi ction may be inprisoned pursuant to section 706-660
and, if appropriate as provided in section 706-641, fined
pursuant to section 706-640.
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erred in denying his notion to dism ss the charge of pronoting a
dangerous drug in the third degree. Specifically, Fukagawa

all eges that the notions court erred by: (1) admtting the
testimony of the prosecution’s wi tness, who indicated that the
crystal nethanphetam ne residue recovered from Fukagawa' s pi pe
may have contained a usable anobunt of the drug; and (2) denying
Fukagawa’ s notion to disnm ss the charge as a de mnims
infraction, pursuant to Hawai‘ Revised Statutes (HRS) § 702-236
(1993).4 For the reasons discussed below, we affirmthe order
denyi ng Fukagawa’s notion to dism ss and the judgnent of

convi ction and sentence of the circuit court.

. BACKGROUND

On January 15, 1999, Fukagawa was charged by i ndictnent
with driving under the influence of intoxicating |liquor,

pronoting a dangerous drug in the third degree, and prohibited

4 HRS § 702-236 provides in pertinent part:

(1) The court may disniss a prosecution if, having
regard to the nature of the conduct alleged and the nature
of the attendant circunstances, it finds that the
def endant's conduct:

(a) Was within a customary |icense or tolerance,
whi ch was not expressly refused by the person
whose interest was infringed and which is not
i nconsi stent with the purpose of the | aw
defining the offense; or

(b) Did not actually cause or threaten the harm or
evil sought to be prevented by the | aw defining
the offense or did so only to an extent too
trivial to warrant the condemation of
conviction; or

(c) Presents such other extenuations that it cannot
reasonably be regarded as envi saged by the
| egislature in forbidding the of fense.
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acts relating to drug paraphernalia. On June 14, 1999, Fukagawa
filed a notion to dism ss the charge of pronoting a dangerous
drug in the third degree, asserting that the charge constituted a
de minims infraction. A hearing on the notion was held on July
1, 1999.

At the outset of the hearing on Fukagawa’s notion, the
parties stipulated to the adm ssion of the Maui Police Crine
Laboratory Anal ysis Report Number 98-14511 (identified as
“State’s Exhibit 1"), prepared by Julie Wod, which indicated
that the substance recovered froma glass pipe in Fukagawa’ s
possessi on wei ghed . 018 grans and contai ned net hanphet am ne. The

parties al so agreed that,

if Julie Whod were called to testify, she would testify she
foll owed normal accepted procedures in deternining the
information on this report, and that the pipe recovered
under Maui Police Department Report Nunber 98-14511, after
was [sic] tested there was .018 granms of crysta

nmet hanphet am ne deternined to be in that pipe, and it was
visible to the naked eye. [?]

The defense called George Wsley Read, Ph.D., a
prof essor of pharmacol ogy, to testify on its behalf. Read was
qualified as an expert in the field of pharmacol ogy.® Read

testified, inter alia, that “[n]ethanphetam ne has at |east three

5 Onits face, it appears that the parties stipulated that Wod woul d
have testified that .018 grans of crystal nethanphetam ne was in the pipe;
however, given the content of her report, the testinony of the other
wi t nesses, and the arguments presented, it appears that the parties intended
to stipulate that Wod woul d have testified that the .018 gramnms contai nhed
crystal methanphet amni ne.

6 Read expl ai ned that pharnacology is the study of the effect of
chem cals on living organisns.
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currently-accepted uses and possibly a fourth.” According to
Read, net hanphet am ne has been used to treat obesity, narcol epsy,
attention deficit hyperactive disorder (ADHD), and fati gue.
Based upon his review of the available literature, Read testified
t hat ranges of nethanphetam ne dosages used to treat obesity,
nar col epsy, ADHD, and fatigue are: .01 to .04 grans; .05 to .06
grams; .005 to .015 grans; and .01 to .04 grans, respectively.’
Wth respect to the abuse of nethanphetamne -- i.e.,
use of the drug to achieve “euphoria and elation,” -- Read
testified that a “naive user”® would use between .05 and .1
grans. \Wien asked about the purity of drugs obtained on the

street, Read expl ai ned that

there are papers in the technical literature that describe
the purity, and it can be very inmpure, but often nmight be
fifty percent of what is sold mght be salt, but it can vary
dependi ng upon the purity, that is the conscientiousness of
the |l ab preparing it and a lot of variables, so it is hard
to speak generally about that.

You alnpst have to talk about a specific product, sone
specific products that’'s [sic] been analyzed, and then you
see very clearly what the purity is

(Enmphasi s added.) Additionally, Read testified that there is a
di fference between the drug as it is purchased and the residue

that remains in a pipe after use. Read expl ai ned:

7 The defense offered for identification a handout, entitled

“Met hanphet am ne Doses for Various Actions.” However, the record on appea
i ndicates that this exhibit was not admitted i nto evi dence.

8 Read defined a “naive user” as “a first-time user who was not
tolerant, or a person who . . . didn’t have [an] opportunity to develop [a]
tolerance [and] could take a lot smaller dose and achi eve the same euphoria
and el ation.”
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So you might say that in a street drug it mght be
hal f, or maybe even nore of the main drug, but after it is
snoked, what is left mght be trace amobunts of the drug and
hardly usable, so depends [sic] on how hard it has been
snoked, too. They might put sone in, light it, snoke it for
awhil e, use half of it, set it aside, and heat it again and
use sonme nore fromit. Eventually, it becomes unusable, and
because there’'s no drug left, that residue then m ght stil
have detectable ambunts of drug in it, but we would cal
themtrace anounts.

Read did not indicate that he perfornmed any anal ysis on
t he substance wei ghing .018 granms recovered from Fukagawa' s pi pe.
Wth respect to the analysis actually perfornmed on the substance
recovered from Fukagawa in the instant case, defense counsel and
Read had the follow ng exchange:

Q [ By defense counsel] In preparation for this hearing
did you have a chance to view a Maui Police Departnment
report | ab analysis fornf

A [ Read] Yes, | did.

Q Do you have a copy in front of you?

A | believe | do.

Q Are you famliar with the procedures, exam nation, and
anal ysi s of substance by the crine | aboratory?

A If it is a typical one, yes. There are severa
different procedures. | amnot sure | amfamliar
with the particular one used here on Maui, but they're
usual ly fairly good tests.

On this report do you see a determination of the
wei ght of the substance?

A | see there’'s .018 granms was scraped fromthe pipe.

Q Doctor Read, in your expert opinion would eighteen
mlligrams or .018 grams produce a euphoric or
phar macol ogi cal effect for an illicit user?

A No. A person of -- average nornmal person | would not
expect that would produce any of the effects that they
woul d be after. If it were pure nethanphetani ne, even

if it were pure nethanphetanine, even then | don't
think it would produce the high that would be sought
after.

In your opinion would a person be able to use that
.018 grans as an item of sale?

A Not for illicit use. |If it were froma drug conpany
and known to be pure, it woul d have use
therapeutically. At that level it could be used, but
no physician or researcher wuld buy an uncertified
drug, so | would never buy this for research purposes,
and | don't think a physician would prescribe it not
knowing its purity, but the question is how nuchis it
really. You don’t know. You would not want to
prescribe an anpunt of a drug that you don’t know how




nuch active ingredients is [sic], because that m ght
be one-tenth that ampunt, mght be half that

net hanphet am ne, so you’d get an unpredictable
response not knowi ng how nmuch drug is actually there.

(Enmphasi s added.)

On cross-exam nation, Read stated that he had neither
met nor exam ned Fukagawa and that his testinony regarding the
effects of various doses of nethanphetam ne did not account for
Fukagawa’ s i ndi vi dual physical characteristics. Read testified
that drugs are diluted in |arger body sizes, explaining that a
per son wei ghing twice as nuch as anot her individual would have to
take approxinmately twi ce as nuch drug to get the same response as
his lighter counterpart. Read also stated that the dose response
results alluded to in his testinony were proportional to a person
wei ghi ng seventy kil ograns, or about 150 pounds. Upon
exam nation by the court, Read testified that he did not know the
wei ght of the children who participated in the studies he
revi ewed regarding the use of nethanphetam ne to treat ADHD.

Maui Police Departnent O ficer Dennis Lee testified on
behal f of the prosecution. Lee stated that he had received
training in the identification and testing of illegal drugs and
drug paraphernalia. Specifically, Lee testified that he had
recei ved “eight hours of specialized training fromBectin
Di ckinson instructors in the field testing of illegal drugs” and
“forty hours of basic investigation and drug identification from

the Drug Enforcenent Adm nistration.” Lee stated that he: (1)



was certified by the Maui Police Departnent to field test

evi dence for the presence of illegal drugs; (2) had experience
field testing evidence for the presence of illegal drugs; and (3)
had tested evidence for the presence of nethanphetam ne well over
a hundred tines in the past.

Lee testified that, on May 26, 1998, he received an
assignnment to field test evidence recovered from Fukagawa, which
had been sealed in an evidence packet recorded under Maui Police
Report Nunber 98-14511. Lee stated that he renpved a gl ass pipe
fromthe evidence packet, which he identified as the kind of pipe
normal |y used to snoke crystal nethanphetam ne. Lee testified
that the field test on a sanple of the residue contained in the
gl ass pipe, perfornmed in accordance with his training and
experience, indicated the presence of anphetanm nes. However, Lee
stated that the test he had perforned did not indicate the anount
of net hanphetam ne contained in the substance tested. Lee also
testified that nethanphetam ne is classified as a dangerous drug.

On direct exam nation, Lee had the foll ow ng exchange

with the prosecutor:

Q [By the prosecutor] Through your training and
experience, do you know how crystal methanphetanm ne is
used in a pipe like the one you tested?

[ Lee] Yes.

How?

They snoke it.

How is it used? How is that pipe, itself, used?

VWhat they do is on this pipe on the bul bous end,
there’s a little hole. They drop a granule of ice in
there, and with a high-intensity torch or |ighter,
they heat it up and they snoke it.
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Q Can you tell ne if the residue in the pipe you tested
prior to your scraping and field testing was of an

anount sufficient to be used by somebody?

A Possi bly, vyes.

At that point, defense counsel objected, arguing that Lee was not
gualified to answer the prosecutor’s question. The court
overrul ed the objection, stating, “CGoes to weight.” On cross-
exam nation, Lee testified that he had not received any Bachel or
of Science degree in any physical chem stry sciences and that his
associate’s degree was not in a scientific field.

The notions court denied Fukagawa’ s notion to dism ss,
stating:

The amobunt that was actually nmeasured here in the lab
whi ch apparently was | ess than the actual anopunt of
anphet am ne because of the — apparently was tested twice is
actually nore than the maxi num dosage used for — to correct
attention deficit hyperactivity disorder. It is nore than
t he maxi mum dose recomrended by one of the studies, one of
the three studies for obesity, and it is nore than the
maxi mum dosage recomended by one of the four studies for
the treatnment of narcolepsy, so it is obvious that while one
m ght debate how nmuch is enough to get a person high, that
this was an anount that was usable, and then, also, the
evi dence shows that it was in a pipe and so on

It was obviously there to be used by the defendant.

He probably used it, in fact. So it was not the kind of
situation where a person borrowed a car and just happened to
be sonething in the ashtray. It was a very small anount,
and we are looking at a fact situation where be [sic] really
a mscarriage of justice for the person to end up with [a]
fel ony conviction because of inadvertence or sonething like
t hat .

Here we have a person who had the equi pnent to use it,
no doubt was using it, and that is the very harmthat the
statute is designed to address.

Now t he case as pointed out tal ks about the
possibility of applying the de mnims standard if there's
—- the anpount is mcroscopic or infinitesimal, and in fact
unusabl e as a narcotic. | amreading the word narcotic to
include with — what do you call it — stinulant, and what |
am assunmi ng the Court neans a drug that has, at |east,
potential for and affects the central nervous systemor the
m nd, and here | think the anpbunt clearly could do that, and
that the de mnims standard would be i nappropriate to
apply, and I amgoing to deny the notion



A witten order denying Fukagawa's notion to dism ss was filed on
July 12, 1999.
Pursuant to a plea agreenent with the prosecution,

Fukagawa wi thdrew his original plea of not guilty and entered a
conditional plea of no contest to all three counts of the
indictment, reserving his right to appeal the issues raised in
this case. The circuit court accepted Fukagawa’'s no cont est
pl eas, and, on August 31, 1999, Fukagawa was sentenced to, inter
alia, a five-year indeterm nate nmaxi mumterm of inprisonnent,
subject to a thirty-day mandatory mnimumterm for Count Two and
a five-year indeterm nate maxi mumterm of inprisonment for Count
Three, the two ternms to run concurrently. Fukagawa filed a
tinmely notice of appeal on Septenber 13, 1999.

Il. STANDARDS OF REVI EW

A. Admi ssi on of Expert Testinony

““Whet her expert testinony should be admtted at trial
rests within the sound discretion of the trial court and will not
be overturned unless there is a clear abuse of discretion.’”

State v. Fukusaku, 85 Hawai‘i 462, 472, 946 P.2d 32, 42 (1997)

(quoting State v. Mael ega, 80 Hawai‘ 172, 180, 907 P.2d 758, 766

(1995)). “An abuse of discretion occurs when the decisionmaker
exceeds the bounds of reason or disregards rules or principles of

| aw or practice to the substantial detrinent of a party.” State
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v. Vliet, 95 Hawai‘i 94, 108, 19 P.3d 42, 56 (2001) (internal
gquotation nmarks and citations omtted).

B. Deci sion Not to Dismss a Charge as a De Mnin s Infraction

A trial court’s decision under HRS 8 702-236, governing
de minims infractions, is reviewed for an abuse of discretion.

State v. Viernes, 92 Hawai‘ 130, 133, 988 P.2d 195, 198 (1999)

(citations omtted).

[11. DI SCUSSI ON

A. Admi ssion of Lee's Testi nony

Fukagawa argues that Lee was not qualified to testify
that the residue contained in the pipe recovered from Fukagawa
may have been an anount sufficient to be used because Lee’s
qualifications to testify as to the use, ingestion, or
phar macol ogi cal effects of nethanphetam ne were not established.
We di sagr ee.

Hawai ‘i Rul es of Evidence (HRE) Rule 702 (1993) states:

If scientific, technical, or other specialized
know edge will assist the trier of fact to understand the
evi dence or to deternine a fact in issue, a wtness

qualified as an expert by know edge, skill, experience,
training, or education may testify thereto in the formof an
opinion or otherwise. |In deternmining the issue of

assistance to the trier of fact, the court may consider the
trustworthiness and validity of the scientific technique or
node of anal ysis enployed by the proffered expert.

Wth respect to an expert’s qualifications, this court has noted,

It is not necessary that the expert w tness have the highest
possi ble qualifications to testify about a particul ar
matter, . . . but the expert w tness nmust have such skill,
know edge, or experience in the field in question as to make
it appear that his opinion or inference-draw ng woul d
probably aid the trier of fact in arriving at the

truth. . . . Once the basic requisite qualifications are
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est abl i shed, the extent of an expert’s know edge of the
subj ect nmatter goes to the weight rather than the
adm ssibility of the testinony.

State v. Toyomura, 80 Hawai ‘i 8, 26 n.19, 904 P.2d 893, 911 n. 19

(1995) (quoting Larsen v. State Sav. & Loan Ass’'n, 64 Haw. 302,

304, 640 P.2d 286 288 (1982)).

In the present case, Lee testified that he received
field training in the testing and identification of illegal drugs
and drug paraphernalia. Additionally, Lee testified that,
through his training and experience, he knew how a pipe, like the
one recovered from Fukagawa, is used and expl ai ned how crystal
nmet hanphetam ne i s snoked in such a pipe. Thus, the prosecution
had aid a sufficient foundation establishing Lee’s know edge and
experience in how crystal nethanphetam ne is snoked in a pipe
| i ke that recovered from Fukagawa. Moreover, Lee was never asked
any questions regarding the pharnmacol ogi cal effect of the
nmet hanphet am ne recovered. Therefore, the circuit court, in
allowing Lee’s testinony, did not exceed the bounds of reason or
di sregard rules or principles of law or practice to the
substantial detrinment of a party. Accordingly, we hold that the
circuit court did not err in allowing Lee to testify that the
resi due contained in the pipe recovered from Fukagawa may have
been an ampunt sufficient to be used.

B. Deci sion Not to Dismss a Charge as a De Mnin's Infraction

Fukagawa argues that the circuit erred in denying his

notion to dismss because the anmount of net hanphetam ne recovered
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was neither useable nor sal eable and, therefore, constituted a de
mnims infraction.® W disagree.

As noted supra, de mnims infractions are defined by
HRS 8§ 702-236, which states that a court rmay dismss a
prosecution if, considering “the nature of the conduct alleged
and the nature of the attendant circunstances, it finds that the
defendant’s conduct. . . . [d]id not actually cause or threaten
the harmor evil sought to be prevented[,] . . . or did so only
to an extent too trivial to warrant the condemation of
conviction[.]” Regarding the application of HRS § 702-236, this

court recently expl ai ned:

Prior to resolving whether an offense is de nninms,
pursuant to HRS § 702-236, the trial court nust undertake
factual determi nations. See State v. Park, 55 Haw. 610,

616- 17, 525 P.2d 586, 591 (1974) (noting that, "before the
code's 8§ 236 can be properly applied in a crimnal case, all
of the relevant facts bearing on the defendant's conduct and
the nature of the attendant circunstances regarding the
conmi ssion of the offense should be shown to the judge" so
that the judge nay "consider all of the facts on this

i ssue").

Viernes, 92 Hawai‘i at 133, 988 P.2d at 198 (citation onitted).
Dism ssing a charge without any indicators fromthe surroundi ng

circunstances to denonstrate a de mnims infraction would be an

® In his statement of points of error on appeal, Fukagawa chal | enges
various findings of fact by the notions court. However, no corresponding
argunent appears in the argunent section of the opening brief. W therefore
deem these all egations of error to be waived. See Hawai‘ Rul es of Appellate
Procedure Rule 28(b)(7) (2000).
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abuse of discretion. See Park, 55 Haw. at 617, 525 P.2d at 591-
92. Additionally, “as this court’s de mnims cases attest, the
def endant nust establish that his or her conduct neither caused
nor threatened to cause the harmor evil that the statute, under
whi ch he or she is charged, seeks to prevent.” State V.
Qught erson, No. 23075, slip op. at 23 (Haw. Sept. 16, 2002)
(citations and underscoring omtted).

Wth specific reference to HRS § 712-1243, this court
has noted that Hawai‘i’s drug | aws were intended to control the

use and sale of illicit drugs, State v. Vance, 61 Haw. 291, 307,

602 P.2d 933, 944, reh’ g denied, 61 Haw. 661, 602 P.2d 933

(1979), and to address related social harms, including property
and violent crines. Viernes, 92 Hawai‘i at 134, 988 P.2d at 199.
I n determ ni ng whet her a defendant’s conduct caused or threatened
the evils sought to be prevented by drug |aws, this court has
consi dered the anopunt of drugs a defendant possessed as one of
the relevant circunstances to be considered. See id. at 134-35,
988 P.2d at 199-200; Vance, 61 Haw. at 307, 602 P.2d at 944.

Specifically, in Viernes, this court noted, inter alia, the

“uncontroverted evidence that .001 grans of nethanphetam ne[]
coul d not produce any pharmacol ogi cal action or physiol ogi cal
effect[.]” Viernes, 92 Hawai‘i at 134, 988 P.2d at 199 (enphasis
omtted). However, quantity is only one of the surrounding

ci rcunstances a court nust consider. Vance, 61 Haw at 307, 602
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P.2d at 944 (“the possession of a mcroscopic anmount in
conmbination with other factors indicating an inability to use or
sell the narcotic, may constitute a de mninfi]s infraction”);

see also Viernes, 92 Hawai‘ at 135, 988 P.2d at 200 (uphol di ng

the circuit court’s dism ssal of a charge as de mnims based
upon the uncontroverted evidence that .001 grans of

nmet hanphet am ne was neither useabl e nor sal eable and the circuit
court’s findings of fact establishing that it had consi dered al

of the relevant circunstances); State v. Sanford, 97 Hawai ‘i 247,

256, 35 P.3d 764, 773 (App.), cert. denied, 97 Hawai‘i 247, 35

P.3d 764 (2001) (upholding the circuit court’s denial of a notion

to dismss a charge as de mnims based upon, inter alia, “the

j uxtaposition of drug repositories, snoking device and snoked
resi due, and especially the possession of such depleted drug
contraband by one engaged in shoplifting”). Before dism ssing a
charge as a de minims infraction, a court nust consider the
anount of drugs possessed and the surroundi ng circunstances to
determine if the defendant’s conduct caused or threatened the
harm or evil sought to be prevented by the |aw defining the
of fense sufficiently to warrant the condemati on of conviction.
Justice Acoba’ s dissenting opinion inplies that the
term“narcotic effect,” as used in Vance, supports the “illicit
ef fect” standard he advocates in this case. W expressly reject

any such inplication. |In defining a “dangerous drug” for
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purposes of, inter alia, pronoting a dangerous drug in the third

degree, HRS 8§ 712-1240 (1993) refers to the drug schedul es
contained in HRS chapter 329, the Uniform Controll ed Substances

Act. HRS chapter 329 defines a “narcotic drug” as

any of the foll ow ng, whether produced directly or
indirectly by extraction from substances of vegetable
origin, or independently by neans of chem cal synthesis, or
by a conbi nation of extraction and chenical synthesis:

(1) Opi um and opi ate, and any salt, compound,
derivative, or preparation of opium or opiate.

(2) Any salt, conpound, isomer, derivative, or
preparation thereof which is chemcally
equi val ent or identical with any of the
substances referred to in clause (1), but not
i ncl udi ng the isoquinoline al kal oi ds of opium

(3) Opi um poppy and poppy straw.

(4) Coca | eaves and any salt, conpound, derivative,
or preparation of coca | eaves, and any salt,
conmpound, isoner, derivative, or preparation
t hereof which is chenically equival ent or
identical with any of these substances, but not
i ncl udi ng decocai ni zed coca | eaves or
extractions of coca | eaves which do not contain
cocai ne or ecgoni ne.

HRS § 329-1 (1993). Thus, under our drug statutes, the term
“narcotic drug” refers to a specific class of drugs.?°
Accordingly, with respect to our statutory scheme, a “narcotic
effect” sinply denotes the effect of those substances statutorily
desi gnated as narcotic drugs.

The defendants in Vance possessed cocai ne and
secobarbital. Vance, 61 Haw. at 304-05, 602 P.2d at 942-43.
Bot h secobarbital and cocaine are Schedule Il substances and,

t hus, “dangerous drugs.” HRS 8 712-1240. However, of the two

10 we are cognizant that the statutory definition of a “narcotic drug”

conflicts with Dr. Read's testinony in this case regarding the pharmacol ogi cal
definition of the same term
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subst ances, only cocaine is designated a “narcotic drug.” HRS 88

329-16, 329-1 (1976 and Supp. 1999). In Vance, this court noted:

In the present case, appellant John Vance was found in
possession of .7584 gram of white powder analyzed to contain
approximately 17.5 percent cocaine or a total of .1327 gram
of the narcotic drug. Appellant M chael Vance was found in
possession of three tablets identified as the dangerous drug
secobarbi tal .

Vance, 61 Haw. 304-05, 602 P.2d 942-43. The foregoi ng evinces
this court’s recognition of the narrow statutory definition of
“narcotic drug.”

Nevert hel ess, to the extent Vance may be m sinterpreted
to support the illicit effect standard Justice Acoba now
advocates, we reinforce that, with respect to the amount of drugs
possessed, the proper inquiry in de mnims cases is whether the
anount possessed coul d produce a pharmacol ogi cal or physi ol ogi cal

effect. See State v. Hironaka, 99 Hawai ‘i 198, 209, 53 P.3d 806,

817 (2002); State v. Balanza, 93 Hawai‘i 279, 283-85, 1 P.3d 281
285-87 (2000); Viernes, 92 Hawai‘i at 134, 988 P.2d at 199. W
note that Justice Acoba has, on occasion, agreed with this

standard. See Hironaka, 99 Hawai‘ at 209, 53 P.3d at 817

(Acoba, J. concurring) (concurring with his characterization of
this court’s opinion “requiring a defendant to establish ‘that
t he amount of the drug he or she possessed is incapable of

produci ng any pharnmacol ogi cal or physiol ogical effect.’”); but

see State v. Carnichael, 99 Hawai 75, 95, 53 P.3d 214, 234

(2002) (Acoba, J. dissenting) (stating that “[i]t follows from
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Vance that a useabl e anmount, which disqualifies a defendant from
HRS 8§ 702-236 consideration, is one which produces the subject
drug’s characteristically desired effect: 1in Vance, a narcotic
effect, or, in this case, according to the uncontroverted

testi mony of Read, one of euphoria or elation.”). Moreover,
given that the proper standard to apply in de mnims cases has
been established by precedent, the trial court in the instant
case was bound to adhere to it and, thus, could not have properly

adopted an “illicit effect” standard. See State ex rel. Price v.

Magoon, 75 Haw. 164, 186, 858 P.2d 712, 723, reconsideration

deni ed, 75 Haw. 580, 961 P.2d 735 (1993) (citation omtted).

In the present case, the defense stipulated that the
aggregat e wei ght of the substance recovered from Fukagawa’ s pi pe
wei ghed .018 grams. As previously stated, Read testified that,
with respect to methanphetam ne, doses as |low as .005 grans, |ess
than one-third the anmount recovered from Fukagawa’ s pi pe, were
used to treat ADHD. Thus, according to Read's testinony, .018
grans of methanphetamne is sufficient to produce a
phar macol ogi cal effect. Wth respect to Fukagawa’ s argunment that
the entire substance recovered was not nethanphetam ne and
contained only trace anounts of the drug, Read testified that:
(1) because of the difficulty in speaking generally about the
purity of drugs obtained on the street, “[y]ou al nbst have to

tal k about a specific product, sonme specific products that’s
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[sic] been analyzed”; (2) he perforned no anal ysis of the
substance recovered in the instant case; and (3) he did not know
how nmuch net hanphet am ne remai ned in the substance recovered from
the pipe. Read did not testify that the substance recovered in
the instant case could not produce a pharnacol ogical effect.
Accordingly, the circuit court’s finding that the residue
contai ned a sufficient anount of nethanphetam ne to produce a
phar macol ogi cal effect is a reasonable inference fromthe
record.' Additionally, the court’s determ nation that “this was
an anmount that was usable” is supported by Lee s testinony that
t he substance recovered from Fukagawa’ s pi pe may have constituted
an amount sufficient to be “used” by soneone. Moreover, Fukagawa
does not challenge the circuit court’s finding he, in fact, used
t he met hanphet am ne, and use is one of the evils sought to be
prevented by HRS § 712-1243.

Furthernore, it is well-settled that “‘[a]n appellate
court may affirma judgnent of the |ower court on any ground in

the record that supports affirmance.’”” State v. Dow, 96 Hawai ‘i

11 We note that the notions court’s findings may be interpreted to
indicated that it believed the entire recovered substance was net hanphet anm ne.
However, inasnuch as the evidence adduced at trial supports the finding that
the recovered substance contained a sufficient anount of nethanphetanine to
yield a not insignificant pharnacol ogi cal effect, the notions court’s
n sstatenment was harn ess.
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320, 326, 30 P.3d 926, 932 (2001) (quoting State v. Ross, 89

Hawai ‘i 371, 378 n.4, 974 P.2d 11, 18 n.4 (1998)). As previously
i ndi cated, the defendant bears the burden of establishing that
“his or her conduct neither caused nor threatened to cause the
harmor evil that the statute, under which he or she is charged,
seeks to prevent.” Qughterson, slip op. at 23. |n advancing a
nmotion to dismss a charge as a de mnims offense, the defendant
nmust address both “the nature of the conduct alleged and the
nature of the attendant circunstances.” HRS 8§ 702-236(1)
(enphasi s added). Further, as we have indicated supra, dism ssal
of a prosecution without any indicators fromthe surroundi ng
circunstances that denonstrate a de mnims infraction would
constitute an abuse of discretion. See Park, 55 Haw. at 617, 525
P.2d at 591-92. In the present case, however, the defense
focused sol ely upon the amobunt of nethanphetam ne possessed and
presented neither testinony nor other evidence regarding the

ci rcunst ances attendant to Fukagawa' s possessi on of drug

par aphernalia and the substance contai ni ng met hanphet am ne.

In light of the defendant’s burden to prove that his
conduct constituted a de mnims infraction and the evidence
adduced in this case, we hold that the court did not abuse its
discretion in refusing to dism ss the charge of pronoting a

dangerous drug in the third degree.
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V. CONCLUSI ON
Based upon the foregoing, we affirmthe order denying

Fukagawa’ s notion to dism ss and the judgnment of conviction and

sentence of the circuit court.
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