DI SSENTI NG OPI Nl ON OF ACOBA, J.

Four points are pertinent in this case.

First, there is no magjority opinion as to the basis for
affirmng the trial court in this case. |In that regard, |
believe the plurality, Mon, C J., joined by Nakayama, J., is
incorrect. 1In relying on attendant circunstances which were not
rel evant to the decision of the trial court, the plurality in
ef fect exercises on the appellate | evel discretion that was only
the trial court’s to exercise, see Hawai‘i Revised Statutes (HRS)
8§ 702-236 (1993), and which it did exercise on grounds different
fromthose on which the plurality justifies its holding. As set
forth herein, the first attendant circunstance nerely reiterated
t he drug paraphernalia possession charged, and the latter two,
the charge of driving under the influence of liquor, all of which
were not chal |l enged on appeal .

Second, with all due respect, | nust disagree with the
position of Justice Ram | that the de minims statute does not
apply to the offense of pronoting a dangerous drug
(et hanphetam ne) in the third degree, HRS § 712-1243(1) (1993 &
Supp. 1999). In ny view, there is no conflict between HRS
88 702-236 and 712-1243, and the de nminins statute may apply,
for the reasons set forth herein. Unless two justices join in
this part of the opinion, there is no magjority opinion on this
court with respect to a rationale rebutting the position of

Justice Ram | and supporting the holding in State v. Vance, 61




Haw. 291, 602 P.2d 933 (1979), and in State v. Viernes, 92

Hawai i 130, 988 P.2d 195 (1999).

Third, in light of the precepts set forth in Vance and
Viernes, and the evils sought to be abrogated by HRS § 702-
236(1)(b), the possession of an anount of drug not (1) sal eable
or (2) useable, i.e. capable of producing an illicit
phar macol ogi cal effect, or (3) linked to the defendant’s
involvenent in a crinme to support a drug habit at the tine, is
the threshold qualification for establishing that the defendant’s
conduct either does not cause the harm sought to be proscribed by
HRS § 712-1243 or does so to an extent too trivial to warrant
conviction. While agreenment is not reached on guidelines as to
the exercise of the court’s discretion in de mnins drug cases,
this does not preclude the trial courts fromutilizing the
foregoing three factors in enploying their discretion, since to
do so would not “clearly exceed[] the bounds of reason or
disregard[] rules or principles of law or practice to the

substantial detrinment of a party litigant.” State v. Mara, 98

Hawai i 1, 10, 41 P.3d 157, 166 (2002) (citing State v. Al ston,

75 Haw. 517, 538-39, 865 P.2d 157, 168 (1994)).

Fourth, the facts in this case raise serious questions
of law and fact as to whether a defendant in a particul ar case
can “knowi ngly” possess an unneasurabl e amount of prohibited drug
found in residue. Notw thstanding any question of law, the issue

of whether a defendant, as a matter of fact, know ngly possessed

such an anmount cannot be |l egally forecl osed.
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l.

As to the appropriate result to be reached in this
case, | would hold that the circuit court of the second circuit
(the court) abused its discretion in denying the HRS § 702- 236
notion of Defendant- Appel | ant Kal awai anui F. Carm chael
(Defendant) to dismss as de minims, the HRS § 712-1243 charge
agai nst hi m of possessing the dangerous drug net hanphetanm ne in
any anount. In light of the unrebutted evidence received by the
court, residue weighing .002 grans containing an unknown anobunt
of net hanphet am ne was not sal eabl e or useable, i.e., capable of
producing any illicit pharmacol ogical effect. | would also hold
that (1) there is no conflict between HRS § 702-236 and HRS §
712-1243 and both statutes are to be given application, where
appropriate, and (2) in the absence of attendant circunstances
that “threaten the harmor evil sought to be prevented by the |aw
defining the offense[,]” HRS 8 702-236(1)(b), an anmpbunt of a drug
“so minuscule that it cannot be sold or used in such a way as to

have any discernible effect on the human body[,]” Viernes, 92

Hawai i at 134, 988 P.2d at 199 (citing Vance, 61 Haw. at 307,
602 P.2d at 944), qualifies as a de mnims violation of HRS §

712-1243.

.
A
On February 13, 1999, Maui Police Departnent (MPD)

O ficer Christopher Horton arrested Defendant, a twenty-year-old
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mal e, for driving under the influence of intoxicating |iquor.
During Defendant’s booking procedure at the Wil uku police
station, a glass pipe containing a “white to brown” crystalline
substance, a small plastic straw, and two netal scrapers were
recovered from Defendant. The white-to-brown substance was | ater
determ ned to weigh .002 grans and to “contai n net hanphetam ne,”
a dangerous drug.

On April 12, 1999, Defendant was charged in a Maui
grand jury indictnment wwth (1) driving under the influence of
i ntoxicating liquor (Count I), (2) pronoting a dangerous drug
(et hanphetam ne) in the third degree, in violation of HRS § 712-
1243(1) (Count 11), and (3) prohibited acts related to drug
paraphernalia (“to wit, a glass pipe . . .”) (Count IIl). HRS

§ 712-1243 states in relevant part:

(1) A person commits the offense of pronoting a
dangerous drug in the third degree if the person knowi ngly
possesses any dangerous drug in any amount.

(3) Notwithstanding any law to the contrary, if the
comm ssion of the offense of promoting a dangerous drug in
the third degree under this section involved the possession
or distribution of nmethanmphetam ne, the person convicted
shall be sentenced to an indeterm nate term of inmprisonment
of five years with a mandatory m nimum term of inprisonment,
the length of which shall not be less than thirty days.

(Enmphasi s added.)

On June 4, 1999, Defendant filed a notion to dism ss
Count 1l of the indictnent on the ground that his alleged conduct
constituted a de mninms offense under HRS § 702-236(1)(b). HRS

§ 702-236(1) states:

The court may dism ss a prosecution if, having regard
to the nature of the conduct alleged and the nature of the
attendant circunstances, it finds that the defendant’s
conduct :
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(a) Was within a customary |license or tolerance
whi ch was not expressly refused by the person
whose interest was infringed and which is not
i nconsi stent with the purpose of the | aw
defining the offense; or

(b) Did not actually cause or threaten the harm or
evil sought to be prevented by the | aw defining
the offense or did so only to an extent too
trivial to warrant the condemnati on of
conviction; or

(c) Presents such other extenuations that it cannot
reasonably be regarded as envi saged by the
l egislature in forbidding the offense

(Enmphasi s added.) In a supporting menorandum he argued that,
under HRS 8§ 702-236(1)(b), possession of .002 grans of
nmet hanphet am ne was a de mninms infraction because that anount
could not be sold or used for either legitimate or illicit
purposes. Alternatively, Defendant contended that, under HRS
§ 702-236(1)(c), the infinitesinmal anmunt recovered, coupled wth
ot her factors, such as the harshness of the prescribed sentence
-- a five-year indetermnate prison termw thout the possibility
of probation -- warranted dism ssal of the charge.

On June 29, 1999, Plaintiff-Appellee State of Hawai ‘i
(the prosecution) filed an opposi ng nenorandum cont endi ng t hat
Def endant’ s crimnal conduct did neet the requirenents of HRS
8§ 702-1243(1), because know ng possession of the drug in any
anount was the harm sought to be prevented by the statute. The
prosecution maintained that “the evidence in this case does not
negate the possibility that the drugs were for the Defendant’s
personal use . . . [a]nd although the substance appeared to have
been previously snoked, there was still a nmeasurable (useable)
guantity of nethanphetamine within the pipe.” According to the
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prosecution, the totality of the circunstances wei ghed in favor

of denyi ng Defendant’s notion.

B.

On July 1, 1999, at the hearing on the notion, both
parties stipulated that Julie Wod was qualified to testify as an
expert in the drug identification field. 1t was agreed she woul d
testify, if called as a witness, that: (1) she tested the
resi due found in the pipe seized; and (2) the residue (a) weighed
. 002 grans, (b) “contain[ed]” nethanphetanm ne, and (c) was
visible to the naked eye. |In addition, the parties stipul ated
that a copy of the |aboratory report prepared by Wod, containing
such findings (Exhibit No. 4), be received into evidence.

The defense then called University of Hawai‘i Eneritus
Prof essor of Pharnmacol ogy, George W Read, Ph.D., as its expert
wi tness in pharnmacol ogy. According to Read’s own testinony and
his curriculumvitae, he is eneritus professor of pharmacol ogy at
the University of Hawai‘ School of Medicine; he received his
Bachel or’s degree in biology from Stanford University, Master’s
degree in physiology from Stanford University, and Ph.D. in
phar macol ogy from University of Hawai‘ School of Medicine; and
he was chairman of a legislative task force on drug abuse and

serves on the Hawai‘ Conm ssion on Drug Abuse, and has served as

1 Read was al so the expert witness in Viernes, referred to infra in

the text.
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its chairman several times. The court duly qualified Read as an
expert in pharnmacol ogy.

Read testified that pharmacology is “the study of
actions of drugs in an organism especially nman, hunmans,” and he
relied on “studies related to the effects of drugs either on
peopl e or experinental animals[,] sinmulating effects they would
have on people.” He had witten approximately fifty articles
relating to his pharnmacol ogical studies and has testified as an
expert witness in approximately fifty cases.

Read expl ai ned that nethanphetanmine is a centra
nervous system (CNS) stinulant, which acts on the brain.

I ncreasi ng doses, as recounted by Read, results in CNS
stinmulation and, in a certain dosage range, w || produce el ation
and euphoria. Extrapolating data from various sources,? Read
concl uded that the m ni num anmount required for a “nonuser” to
experience any “sort of . . . euphoria or elation” from

nmet hanphet am ne woul d fall within “a starting dose” “range of .05
to .1 granms.” As explained by Read, extrapol ation was necessary
because of the unavailability of data concerning the percentages
of contam nants in drugs purchased on the streets, the anounts

pl aced in individual pipes, the nunber of inhalations, the anount

2 According to Read, his sources include: Drill’s Pharmacol ogy in

Medicine, (J.R. DiPalma ed., 3d ed. 1965); J.G Hardman, L.E. Limbird, P.B.
Mol i noff, R.W Ruddon, & A.G G | mn, Goodman & G Il man’'s The Pharmacol ogi cal
Basis of Therapeutics (9th ed. 1996); E.H. Ellinwood, Assault and Hom cide
Associated with Anphetam ne Abuse, 127 Am J. Psychiatry 9 (1971); R. A. Lehne,
Phar macol ogy for Nursing Care (1998); Poisoning & Drug Overdose, (K. R O son
ed. 1994); R.R. Pinger, WA. Payne, D.B. Hahn & E.J. Hahn, Drugs (2d ed.
1995); and T. Soll man, A Manual of Pharnmacol ogy (1957).
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of drug absorbed from each inhal ation, the duration of drug
adm ni stration, and tol erance of the individual for the drug.

In reaching his conclusion, Read relied on data and
st udi es concerning therapeutic dosages of nethanphetam ne (those
having a “desirable effect”) and anounts reportedly taken by
illicit users. According to Read, “dose response” is a

standard term in pharmacol ogy which sinply relates the
ampunt of the drug to the effect it produces, and it is an
establ i shed accepted standard in pharmacol ogy that the nore
you give, the nmore effect you get, and you can start at such
a | ow dose where you get no effect and then increasing the
dose you would begin to see an effect.

As related by Read, the |egal therapeutic uses for
met hanphetam ne are to treat obesity, narcol epsy, and attention
deficit hyperactive disorder (ADHD) in children. Cbese persons
generally receive between .01 and .04 grans of nethanphetanm ne in
pill formfor weight control purposes, narcol eptics receive
between .03 and .05 grans to conbat the desire to sleep, and ADHD
children receive between .005 and .015 grans to reduce their
tendenci es toward hyperactivity.

In questioning fromthe court about whether
met hanphetam ne pills are manufactured in anmounts snaller than
five mlligrams, Read explained “that .0025 [granms] . . . would
be for children [wth] ADHD.” He further noted that the dose
range for ADHD “is for children” because “ADHD [is] rarely
treated in adults,” and that the dosage for an adult woul d have
to be “scaled . . . up,” although the variability in dosage is

“correct” for “body size . . . nore than age.”
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Read also related that pilots on conbat m ssions during
Wrld War Il had received doses of nethanphetam ne between .01
and .04 grans to fight fatigue, although this was “a borderline
acceptabl e use.” According to Read, dosages for illicit use had
been recorded as ranging from.4 grans to 2.216 grans a day.
Based on the studies and research, Read concl uded that the
m nimumeffective illicit use dose for an average sized person
woul d be “around .05 grans,” although the dose for “a wonman
wei ghing eighty pounds . . . may be a little bit |ower.”

According to him the “anmpbunt bought on the street

is usually far froma hundred percent pure.” However, the

.05 granms he posited in his study was based on “one hundred

percent pure drug.” As Read understood it, |aboratories
typically “neasure a gross weight [of a sanple] . . . so when
they weigh sonmething . . . [such as the residue,] the entire

wei ght is not drug.”

Wth respect to the instant case, Read opined that .002
grans of met hanphetam ne woul d be equivalent to a few salt
granul es. However, since the substance was residue which had
been scraped from Def endant’s presumably al ready snoked pi pe,
Read believed the residue would consist of “alnost all inactive,
inert material with very little drug.” In conclusion, Read
opi ned that .002 granms of nethanphetam ne was not an effective
illicit dose, was unsal eabl e, and was incapable of producing a

“phar macol ogi cal effect”:



[ DEFENSE ATTORNEY] Q. Doct or Read, in your expert

opinion would two mlligrams or .002 grans be an effective
dose or illicit dose?
A. No.

Q  VWhy not?
A. Because it would not even be effective for these
ot her actions which require less. W are talking about an

average adult. I don’t think that -- well, even in a child
for ADHD, there would be a noticeable difference. It is an
extremely small anount.

Q Wuld .002 grans or two mlligrans be usable as an
item for sale?

A. I don’t know anybody would want to buy it if they
can't use it for anything. I mean in the | aboratory we

m ght give a dose that size to a physician or rats, but we
woul d never buy it because we would not know its purity. W
buy from drug conpani es where we know absolute purity.

Q. In your expert opinion, could two mlligrans
produce a pharnmacol ogi cal effect on a user?

A. Not in a human.

On cross-exam nation, the prosecution established that
“if a drug is not very effective by the oral route, it takes far
| ess by the inhalational route” to obtain an effect; that
Def endant was “20 years old, 58" tall, and weighed 115
[ pounds] ”; that Read had not “personally used nethanphetan ne”;
that Read had reviewed the police reports prior to the hearing
but had not nmet Defendant, had not “l|ook[ed] at [Defendant’s]

wei ght,” had not observed Defendant “under the influence of

nmet hanphetam ne,” and had no “famliarity . . . with Defendant’s
drug use history, if any.” (Enmphasis added.)

Also at the hearing on July 1, 1999, the prosecutor
called MPD O ficer Mchael Callinan as a witness. Callinan
stated that he had participated in over three hundred
investigations involving illegal narcotics and had conducted over
one hundred narcotics investigations involving nethanphetam ne.
He explained that illicit users typically utilize drug

par aphernalia |i ke Defendant’s gl ass pipe, straws, and netal
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scrapers (Exhibits 1, 2, and 3 respectively). According to
Cal l'i nan, “the nethanphetam ne is |oaded into the pipe usually
with a cut strawinto the ball [sic] and to the pipe.” He
expl ai ned that, when a user is “low on product,” the user “wll
[use the netal scraper to] scrape the residue into a grouping or
smal | bunch, and then . . . resnoke the residue.”

On cross-exam nation, Callinan reported that he had not
received a degree froman accredited college in the area of
physi cal or chemi cal sciences, he was never assigned to
Def endant’ s case, and his know edge of the case was limted to
“[t]he photos and expl ai ni ng what the evidence is that was
recovered.”

In its decision, the court indicated the foll ow ng:

THE COURT: We know the Vance case was tal king about
cocaine, for which there’'s no mandatory sentencing. W do
know the | egislature in addition to prohibiting possession
of any ampunt of drug, methanmphetam ne, in fact requires
mandatory jail terms for possession of this particular drug
so it reenmphasized its intent that this is a serious drug
and that the potential for harmto our society is very high

In this case the amount that was -- well, let me take
a step. I think the de mnims standard is essentially
intended for a situation such as where a person borrows the
car of another person and then they are arrested and they
find some small amount of drugs in the ashtray or something
like that,[% or circunstances that don’t indicate the
person was actively smoking, or ingesting the drug or using
the drug.[4]

Not that it is just -- | don't think it is intended to
provide a bright line for a certain amount, and also it is
apparent that even the Supreme Court is using the wrong

3 Of course, in the absence of “knowi ng” possession of the drugs,

the borrower of the car would not be subject to any crimnal liability unless
the offense of possession was a strict liability offense. The hypothetica
posed by the court is one in which the borrower would not be guilty, in which
case the de mnims statute would not apply.

4 It is not apparent what the term “actively,” as used by the court,
denotes. As the facts indicate, Defendant was not snoking, ingesting, or
using any drug at the time of his apprehension. Accordingly, Defendant
qualified for de minims treatment under this exanple.
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term nology, that is to say the word narcotic. Apparently,
that’s not appropriate for use with the drug

nmet hanphet am ne. I aminterpreting that to mean any effects
on the central nervous system
The expert tal ked about, well, what he means street

use, how much does it take to get a person high, which is
probl emati cal, because you have all these variables, what
their tolerance m ght be, how nmuch they wei gh, how pure it
is. We know, for instance, that a therapeutic amount is as
|l ow as . 0025, and apparently pills are available in that
amount for treatment for attention deficit disorder, so it
is hard to say .002 is just not meant to be concerned about
when we’re tal king about methanphetam ne, and | think | have
to take into consideration the circunmstances here.

What is in evidence is that this was a pipe which is
commonly used for smoking methanmphetam ne, that residue in a
pi pe can be commonly used by people to snoke
net hanphet am ne, and | just don't feel in the totality of

the circunstances of this case that | should exercise
di scretion of the Court and find that this was a de m ni nus
[sic] infraction, so | am going to deny the notion. Prepare

the order, please.

(Enmphases added.) A witten order denying the notion to dismss

was subsequently filed on July 23, 1999.

C.

On July 29, 1999, Defendant withdrew his original plea
of not guilty and entered a plea of no contest as part of a plea
agreenent with the prosecution. As part of the agreenent,

Def endant reserved his right to appeal the issues raised in this
case. The court accepted Defendant’s no contest plea pursuant to
the plea agreenent, in accordance with Hawai‘ Rul es of Pena
Procedure Rule 11(a)(2). On Septenber 23, 1999, the court

sent enced Def endant.

[l
Def endant appeals the July 23, 1999 order denying his

notion to dismss Count Il of the indictnment on the ground that
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the court abused its discretion. Since argunents in the briefs

relate only to Count |1, the judgnent and sentences rendered on
Counts | and Il nust be affirmed. The question is whether
Def endant’s conduct at issue in Count Il anmpbunted to a de minims
of f ense.

| V.

In reviewwng a trial court’s decision for abuse of
di scretion, we nust determ ne whether the court “clearly
exceed[ ed] the bounds of reason or disregard[ed] rules or
principles of law or practice to the substantial detrinment of a

party litigant.” State v. Klinge, 92 Hawai‘ 577, 584, 994 P.2d

509, 516 (2000) (citations omtted); see also State v. Sacoco, 45

Haw. 288, 292, 367 P.2d 11, 13 (1961). | nust conclude that the
court abused its discretion in denying Defendant’s notion to

di sm ss.

V.

The prosecution’s decision to charge Defendant with
possessi on of drugs based on net hanphetam ne in residue recovered
fromthe glass pipe essentially converts the crine of prohibited
acts related to drug paraphernalia into two separate charges --
pronoti ng a dangerous drug and prohibited acts relating to drug
par aphernalia. The presence of the drug within the residue in
the glass pipe plainly relates to the identification of the pipe

as drug paraphernalia. See State v. Kupi hea, 98 Hawai ‘i 196,
13




206, 46 P.2d 498, 508 (2002) (“[I]t is not the intrinsic nature
of the thing that is determ native, but the cul pable state of
mnd with which the thing is used, or possessed with intent to
use, that ‘convert[s] the [thing] into prohibited drug

paraphernalia.”” (Quoting State v. Lee, 75 Haw. 80, 109, 856

P.2d 1246, 1262 (1993). (Some brackets added, sone in
original.))). Thus, the prosecution utilizes evidence for the
drug paraphernalia charge to establish proof of the drug
pronoti on charge, although the anmount of drug is so infinitesinal
as to be unneasurabl e.

In providing for dism ssal of prosecutions where the
def endant’ s conduct did not actually cause or threaten the harm
proscribed or did so in a very trivial sense, HRS § 702-236
reflects the reciprocal principle of the policy underlying the
penal code of protecting agai nst “specific offenses which
constitute harnms to social interests.” Comentary on HRS § 701-
103. In that connection, this court, in Vance, indicated that a
charge under HRS § 712-1243 invol ving “possession of a
m croscopi c trace of a dangerous drug” may be subject to
di sm ssal under HRS § 702-236 as “not actually caus[ing] or
threaten[ing] the harm sought to be prevented by [HRS § 712-1243]
or [doing] so only to an extent too trivial to warrant
condemation of conviction.” 61 Haw. at 307, 602 P.2d at 944.

Wil e the specific drugs involved in Vance were cocaine
and secobarbital, see id. at 305, 602 P.2d at 943, and, thus,

“narcotic drugs,” as the court noted, the fact that
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nmet hanphetam ne is not a narcotic drug would not preclude

application of the principles set forth in Vance. 1d. As Read

expl ained, the term“narcotic” refers to a drug that is a
depressant, 5 although the termhas “evolved” into a definition
for an “addict[ive]” drug. |In Vance, this court’s analysis
generally concerned “a literal application of” HRS § 712-1243 in

a prosecution “for possession of a mcroscopic trace of a

dangerous drug,” 1d. at 307, 602 P.2d at 944 (enphasis added),

and, therefore, pertained to all such “dangerous drugs,” not only
t hose drugs which could be said to have a narcotic or addictive

ef f ect.

VI .

In rejecting Defendant’s notion, the court considered
as attendant “circunstances” that the “pipe was comonly used for
snoki ng nmet hanphetam ne, [and] that residue in a pipe can be
commonly used by people to snoke [it].” The former circunstance
reiterates nothing nore than that the pipe was drug paraphernalia
as charged in Count Ill1. The latter circunstance, apparently
relying in part on Oficer Callinan’s testinony, related only to
the underlying facts constituting the offense of pronoting a
dangerous drug. Conbined, they support a finding that Defendant

violated HRS 8 712-1243, a prerequisite for invocation of HRS

5 In responding to the court’s comment that “from a scientific point

of view, it would be inpossible for methamphetam ne to have a narcotic
effect,” Read responded, “Right. Just the opposite. That’'s why it is used in
nar col epsy.”
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8§ 702-236, but not for a per se disqualification of the
di spensati on afforded under HRS § 702-236.

Under HRS § 702-236, the court nust have “regard to the
nature of the conduct alleged and the nature of the attendant
circunstances[.]” Here, the nature of the conduct alleged is the
possessi on of any anmount of a dangerous drug. See HRS § 712-
1243(1). It is uncontroverted that Defendant possessed a white-
t o- brown substance wei ghing .002 granms and contai ni ng an
i ndet erm nate anmount -- but obviously less than .002 granms -- of
met hanphet am ne. “[T] he possession of a mcroscopic anount in
conbination with other factors indicating an inability to use or
sell the [drug] nmay constitute a de minims infraction.” Vance,
61 Haw. at 307, 602 P.2d at 944. Conversely, then, possession,
al ong with circunstances denonstrating the acconpanying ability
to use or to sell or to distribute the drug, would disqualify a
defendant fromde minin s consideration. See id.

O her “attendant circunstances” may al so disqualify a
defendant fromde mnims consideration, pursuant to HRS § 702-
236(1)(b), if they inplicate the “harmor evil sought to be
controlled.” Wth regard to dangerous drugs in general, the
| egislature had in mnd a secondary purpose, which was to prevent
crinmes pronpted by the need to obtain nore dangerous drugs, which

the |l egislature believed was caused by abuse of highly additive
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drugs. Commentary on HRS 88 712-1241 to 712-1250.°

As Justice Ram | notes (as did the Viernes court), the
| egi sl ative history regardi ng anendnents adopted by the
| egi slature in 1996 confirnms this secondary purpose. See Ram |,
J., dissenting/concurring opinion at 6. In those anendnents, the
| egi slature “increased the penalties attendant to the possession
or distribution of nethanphetam nes ‘to counter increased
property and violent crinmes.’”” Viernes, 92 Hawai‘i at 134, 998
P.2d at 199 (quoting 1996 Haw. Sess. L. Act 308, at 970).

Thus, as in this court’s view in Vance and Viernes, the
| egislative history, as well as the statutory schene and its
acconpanyi ng cormentary, reflect that: (1) the prinmary harm and
evil sought to be prevented in proscribing drug-rel ated of fenses
is abuse; and (2) correlative to the abuse of dangerous drugs, a
secondary harm and evil sought to be prevented is crine pronpted

by such abuse.” Accordingly, disqualifying attendant

6 As the Commentary on HRS 88 712-1241 to 712-1250 states with
regard to dangerous drugs,

[t]hese drugs are the nmost fearsome in their potential for
destruction of physical and mental well being. The drugs of
this category are characterized by a high tolerance |evel
which requires the user to use greater and greater anmounts
each time to achieve the same “high.” More inmportantly, al
the drugs, with the exception of cocaine to some extent, are
hi ghly addictive; that is, if use of the drug is

di sconti nued, severe withdrawal symptons occur which can be
relieved only by nore of the drug. The conbination of a

hi gh tolerance |level and addictive liability creates a
physical dependence in the user which may lead, and in many
cases has led, the user to commt crimes to obtain money
needed to buy nmore narcotics.

(Emphases added.) (Footnotes omtted.)

7 An exanpl e of attendant circumstances which “actually cause[s] or

threaten[s] the harm or evil sought to be prevented by the law[,]” HRS § 702-
(conti nued. ..)
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ci rcunst ances nmay al so exist where there is evidence that a

defendant commtted a crine in order to obtain nore drugs.?
There is no evidence of a sale or distribution of the

dangerous drug here, or of secondary effects of the nature

descri bed supra, and neither the court in its ruling, nor the

prosecuti on on appeal, indicate so. See also supra note 4.

Rat her, the court, and the parties in their briefs, focus on

(...continued)

236(1)(b), is a case where the defendant, who is apprehended in the course of
comm tting armed robbery, may have commtted a crime to “feed” his drug habit.
In a search incident to this arrest, a pipe containing cocaine residue is
recovered, together with a scraper and a lighter, but, other than the money
obtained as a result of the robbery, no other cash is recovered. Al so
recovered fromthe person of the defendant is a tel ephone number which, the
prosecution establishes, is the phone nunmber of a known drug deal er. In this
exampl e, attendant circunstances woul d suggest that the defendant nay have
comm tted the robbery in order to maintain his drug addition, one of the
secondary soci al harms sought to be prevented by HRS § 712-1243

8 To the extent that Justice Ram | relies on State v. Schofill, 63
Haw. 77, 621 P.2d 364 (1980), for the proposition that “[t]raffic in narcotics
can hardly be said to be a de mnims offense,” id. at 84, 621 P.2d at 370,
that case is readily distinguishable. In Schofill, the defendant was

convicted of pronoting a dangerous drug in the first degree for his

i nvol vement as a m ddl e-man between a source and an undercover police officer
The drug involved was cocai ne, the anount was a quarter of an ounce, and the
price was $550.00. See id. at 78-80, 621 P.2d at 366-67. No cocai ne,

however, was introduced into evidence at trial and the purchase was never
consummat ed. See id. at 80, 621 P.2d at 367-68. By statute, however
“distribution” includes an offer or agreement to sell a controlled substance
See HRS § 712-1240. On appeal, this court observed, without analysis, that
the circuit court should not have dism ssed the indictment on the ground that
t he defendant’s conduct constituted a de minims infraction. See Schofill, 63
Haw. at 84, 621 P.2d at 370. In this regard, this court merely noted that the
charged offense constituted a class A felony, punishable by inprisonment for a
period of twenty years, and asserted that “[t]raffic in narcotics can hardly

be said to be a de mnims offense.” 1d. (enmphasis added). Schofill is

i napposite in the context of a person who merely possesses a trace amount of a
controll ed substance. Schofill cited State v. Caldeira, 61 Haw. 285, 602 P.2d
930 (1979). cCaldeira, however, is not a case involving the de mnims

statute, but whether two defendants were subject to sentencing enhancenents
because of their recidivismwith respect to promoting controlled substances.
See id. at 286-87, 602 P.2d at 931. This court rejected the defendants’
contention that engaging in drug trafficking was a “nonviolent” crime and took
the opportunity to discuss at some length the violence wreaked on society by
t he whol esal ers and pushers engaged in the drug trade. See id. at 287-89, 602
P.2d at 931-33. Thus, Caldeira is not on point.
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whet her or not the amobunt of the drug involved constituted a

useabl e anpunt .

VI,
In that regard, Vance established that, “where the

anount [of the dangerous drug] is mcroscopic or is

infinitesimal and [is] in fact unusable[,] . . . the possibility
of unlawful . . . use does not exist[.]” 61 Haw. at 307, 602
P.2d at 944. Thus, “an inability to use . . . may constitute a

de minims infraction within the nmeaning of HRS § 702-236
warrant[ing] dismssal of the charge otherw se sustainabl e under
HRS § 712-1243.” 1d. |In other words, although possession of
“any amount” of nethanphetani ne “technically violates HRS § 712-
1243,” it may “nonethel ess [be] de mnims pursuant to HRS § 702-
236.” Viernes, 92 Hawai‘i at 135, 988 P.2d at 200.

The court was correct in its assessnent that this court
has not established “a bright |ine” establishing what quantity of
any particular drug is “useable” and, hence, outside the scope of
de mnims consideration and what quantity is “unuseabl e” and,

t hus, appropriate for such consideration. The avoi dance of a
“bright |ine approach,” defining what anount of drug possessed
constitutes a crimnal offense, rests on this court’s recognition
that the legislature, in enacting HRS 88 712-1241 to -1243,
“devised [the] entire schene of sanctions [for the offenses of
pronoti ng dangerous drugs] on the basis of the anmpunts involved[,

tl]hus . . . prohibit[ing] us fromjudicially anmending [HRS § 712-
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1243] to include a useable quantity standard.” Vance, 61 Haw. at
307, 602 P.2d at 944. This proposition was reaffirmed in

Vi ernes, because “the determ nation of the anobunt of a drug
necessary to constitute an offense falls solely wthin the

purview of the legislature.” 92 Hawai‘i at 135, 988 P.2d at 200.

VI,
In drawi ng a distinction between unuseabl e and useabl e
anounts, this court said in Vance that, “[w here the anount of

narcoti cs possessed is an anount which can be used as a narcotic,

the probability of use is very high and the protection of society
demands that the possession be proscribed.” 61 Haw. at 307, 602
P.2d at 944 (enphasis added). It follows from Vance that a
useabl e anpbunt, which disqualifies a defendant from HRS § 702-236
consideration, is one which produces the subject drug’s
characteristically desired effect: in Vance, a narcotic effect,
or, in this case, according to the uncontroverted testinony of

Read, one of euphoria or elation. See Viernes, 92 Hawai‘i at 134

n.6, 988 P.2d at 199 n.6 (“The Vance court did not suggest that
any ‘useabl e’ substance posed a potential evil, but, rather, only
t hose substances ‘which can be used as a narcotic.’”)

Anal ogously, then, the anmount of nethanphetam ne which woul d
disqualify a defendant fromde mnims consideration would be a
“useabl e amount,” that is, the mniml anmount sufficient to

produce the pharnmacol ogi cal effect sought by an illicit user.
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I X.

According to the evidence adduced in this case, that
anount, as conservatively estimted by Read, would be .05 grans
“of one hundred per cent pure drug,” as a first-tine dose for an
“aver age-si zed” person who was not a user. The only
qualification on that anount elicited from Read was that a
“little less” would produce an effect in an ei ghty-pound person
-- clearly a qualification not applicable to the five-foot,
ei ght-inch, 115-pound adult Defendant in the instant case.

In reference to the specific facts of this case, Read s
unrebutted testinony was that .002 grans of nethanphetan ne woul d
not “produce a pharmacol ogi cal effect on a [human adult] user”
and “that . . . evenin a child for ADHD, there would [not] be a
noti ceable difference.” Despite this testinony, the court
stated, “[I]t is hard to say .002 [grans] is just not neant to be
concerned about.” The court then, in effect, ruled that an
anount even |ess than that of “therapeutic anmount as | ow as
. 0025” (enphasis added), administered to children for ADHD, woul d
have the prohibited effect on Defendant. In ny view, this
determ nation has no support in the evidence adduced at the
heari ng.

Mor eover, the prosecution’ s |aboratory report indicates
that .002 grans was the gross weight of the residue that
“cont ai ned nmet hanphet am ne” and, thus, was not the weight of the
met hanphetamne itself. Simlarly uncontroverted was Read s

opinion that illegal methanphetamine is not found in a pure
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state, supporting the conclusion that the quantity of

met hanphet am ne actually in the residue was further dil uted.
Finally, Read concluded that, after snoking, “the residue that's
left is the inactive, inert material, so if it is froma pipe, it

is going to be alnost all inert material with very little drug.”

(Enmphasi s added.)

In sum the prosecution adduced no evi dence
controverting Read’ s conclusion that .002 grans of residue
cont ai ni ng an unknown anount of nethanphetam ne, nuch | ess .002
grans of pure net hanphetan ne, under the circunstances of this
case, was not sal eable or useable. Based on Read’ s undi sputed
testi nony, because alnost all of the residue was inactive, inert
mat eri al, the amount of met hanphetam ne woul d have had to be |ess

t han . 002 grans.

X.

The prosecution argues that (1) this case invol ves
doubl e the .001 grans of nethanphetani ne at issue in Viernes,?®
(2) methanphetam ne in the amount of .0025 grans is available for
children with ADHD, (3) a smaller drug dose, if inhaled, wll
result in nore of an effect than if ingested, (4) individuals
have different tol erance levels, and (5) it could be inferred
t hat the residue was saved for future use. However, the

overriding precept adduced fromthe evidence at the hearing was

9 Simlarly, the .001 granms in Viernes was the gross wei ght of the

resi due and not of the methamphetam ne. See Viernes, 92 Hawai‘i at 134 n.5,
988 P.2d at 199 n.5.
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that .002 grans of a residue containing nmethanphetam ne was not
sal eabl e or useable by an adult within the HRS § 702- 236
framework set forth in Vance and confirned in Viernes.

Addi tionally, even accepting these contentions at face val ue,
there was no evidence as to argunent (3), i.e., that inhaling

what mnet hanphetam ne was left in the .002 granms of residue would

have a “pharmacol ogi cal effect,” argunment (4), i.e., that

Def endant’ s | evel of “tolerance,” if proven, would result in an
atypi cal response, or argunent (5), i.e., that whatever “future
use” the residue would be put to would result in a

“phar macol ogi cal effect.”

Xl .

The plurality contends that Defendant failed to produce
evi dence controverting the follow ng attendant circunstances:
“(1) Carm chael’ s possession of nultiple itens associated with
the use and distribution of nethanphetam ne and (2) his driving
at excessive speed imedi ately prior to being apprehended; and
(3) the arresting officer’s determ nation that Carm chael
appeared inpaired.” Plurality at 12. The first attendant
circunstance nerely reflects the fact that Defendant was charged
wi th drug paraphernalia possession. The second and third
circunstances relates to the separate and unassoci ated charge of
driving under the influence of alcohol, apparently thought
irrelevant or immterial, inasnmuch as they were not adressed by

the trial court inits oral findings.
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When we consi der whether a trial court has abused its
di scretion in applying or refusing to apply the de mnims
statute, it is necessary to examne the factors the trial court
itself relied upon in reaching its conclusion. Only then can we
assess whether or not the court’s decision “clearly exceed| ed]

t he bounds of reason or disregard[ed] rules or principles of

I aw. Kl i nge, 92 Hawai‘i at 584, 994 P.2d at 516 (citation
omtted). |If facts not argued or relied upon by the trial court

are considered, this court would ignore the trial judge' s use (or
m suse) of that discretion and usurp it. W would then be
substituting our own reasoning for the court’s and, in doing so,
woul d be exercising the discretion reserved to the trial court.
Chi ef Justice Moon’s opinion, in justifying the trial
court’s decision based on reasons not utilized by the court, only
underscores the lack of reason in the trial court’s actual
deci sion by substituting for it grounds not announced by the
trial judge. Wth all due respect, | believe his opinion
essentially supplants the trial judge s thinking with his own.
As di scussed supra, Defendant did adduce considerabl e evidence in
satisfying his burden and the basis given by the court for

denying the de mninms notion was not supported by the evidence.

Xl

Wth respect to whether the de mnims statute applies,
| must respectfully disagree with Justice Ram|. By its plain

| anguage, HRS § 712-1243 prohibits the possession of “any amount”
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of net hanphetam ne. The intent of a statute is normally to be
obtai ned fromthe | anguage of the statute itself. See, e.q.,

State v. Aplaca, 96 Hawaii 17, 22, 25 P.3d 792, 797 (2001);

State v. Rauch, 94 Hawai‘i 315, 322, 13 P.3d 324, 331 (2000). It

i's not controverted that HRS 8§ 712-1243 is plain and unanbi guous,
see Ram |, J., dissenting/concurring opinion at 3, but, | note,

no nore so than HRS § 702-236.

A.
Justice Rami| reasons that HRS §§ 712-1243 and 702-236

shoul d be construed in pari materia, and, as such, they are in

irreconcilable conflict; therefore, according to Justice Ram |,
the “specific” statute, HRS 8 712-1243, should control over the
“general” statute, HRS § 702-236. HRS § 1-16 (1993) does state
that “[l]aws in pari nmateria, or upon the sanme subject matter,
shall be construed with reference to each other” and that “[w] hat
is clear in one statute may be called in aid to explain what is
doubtful in another.” *“Statutes are considered to be in par

mat eri a when they relate to the sanme person or thing, to the sane
cl ass of persons or things, or have the same purpose or object.”

2B Sut herland Statutory Construction § 51.03, at 201-02 (6th ed.

2000) .

O course, the relatedness of the statutes, in that
t hey both appear in the Hawai‘ Penal Code (HPC) or that both may
arise within the context of a single prosecution, is not

determ native of whether they are in pari nmateria with one

another. “There is nore to the problemthan sinply finding out
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whet her the different statutes are related, since all statutes
are rel ated as conponent elenments in a single | egal system The
object of all statutes is the ordering of |egal relationships.”
Id. 8 51.03, at 202. In that regard, we do not believe an in

pari materia construction is applicable.

B

The in pari materia rule relates primarily to

construction of an anbi guous statute. See HRS § 1-16; see al so

2B Sutherland Statutory Construction, 8 51.03, at 202 (“The rule

of in pari materia is generally used when there is sone doubt or
anbiguity in the wording of the statute under consideration.”).
As nmentioned, | do not disagree that the statutes are not

anbi guous or their wording doubtful. Hence, the need to refer to
either HRS § 702-236 or 8§ 712-1243 in order to interpret the

ot her does not arise. Nor do the statutes address the sane

subject matter. As Justice Ram| points out, where there is a

“plainly irreconcil able” conflict between a general and specific
statute concerning the sane subject nmatter, the specific wll be

favored.’ "1 Ram |, J., dissenting/concurring opinion at 2

10 Justice Rami| contends that the phrase within HRS § 712-1243, “in
any ampunt[,]” “creates the inference of a zero tolerance policy that | eaves
no room for discussion on the quantity of drug possessed.” Ram|l, J.,

di ssenting/concurring opinion at 3. According to Justice Ram |, given this
clear indication that “possession of ‘any ampunt’ is intended to be an
indismssible violation of the act[,]” id. at 4, application of HRS § 702-236

which “would result in a judgment or order of dismssal[,]” id. at 6, creates
an irreconcilable conflict. It is argued that, “[t]hus, in accordance with
statutory construction, the court is conmpelled to favor HRS § 712-1243, a
specific statute, over HRS § 702-236, a general statute.” |d. at 7. Based on
the analysis infra, | do not perceive a conflict.

This “zero tolerance policy,” according to Justice Raml, is

further evinced by the 1996 amendment to HRS § 712-1243, which added the words

“In]otwi thstanding any law to the contrary” and a mandatory m ni mum term of

i mprisonment, dissenting opinion at 5 (quoting HRS § 712-1243(3) (1972), added
(conti nued. . .)
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(quoting State v. Putnam 93 Hawai‘i 362, 373, 3 P.3d 1239, 1250

(2000) (other citations omtted). However, HRS § 712-1243 does
not supercede HRS § 702-236 because they do not relate to the
sanme subject matter. !

HRS 88 702-236 and 712-1243 reflect differing
| egi sl ati ve objectives. As indicated in Viernes, “[t]he
| egi sl ative purpose of the penal statutes relating to drugs and
i ntoxi cating conpounds -- including HRS § 712-1243 -- is to
respond to ‘abuse and social harm’” 92 Hawai‘i at 134, 988 P.2d
at 199. HRS 8§ 702-236, however, responds to a different
| egi sl ative purpose -- that of mtigating the effects of crim nal
statutes, including, but not limted to, HRS § 712-1243, when the
evil sought to be controlled by the statute is absent or the

violation trivial. See HRS 8§ 702-236.

10, .. continued)
by 1996 Haw. Sess. L. Act 308, at 972), as well as the legislative history
whi ch indicates the purpose of HRS § 712-1243 is to “‘respond to “abuse and
social harm"”'” id. at 6 (quoting Viernes, 92 Hawai‘i at 134, 988 P.2d at 199
(other citation omtted)).
| observe, however, that the |language cited, that is,

“In]otwi thstanding any law to the contrary,” id. at 5, deals solely with the
imposition of a mandatory m nimum term of inmprisonment for those convicted of
promoting a dangerous drug in the third degree. “Any law to the contrary”

refers, then, to sentencing |laws and not to |laws generally, including HRS §
702-236.

1 As devel oped in our case law, the reference to “sanme subject
matter” as applied in context of the HPC has been viewed narrowly, requiring
substantially simlar or identical issues and not sinmply invoked by inclusion
in the HPC itself. See State v. Kalama, 94 Hawai‘i 60, 66, 8 P.3d 1224, 1230
(2000) (“This construction is confirmed by an in pari materia reading of HRS
88 707-734 and -733(1)(b), both of which concern exposure of a person’s
genitals to another person.”); Putnam 93 Hawai‘i at 370-71, 3 P.3d at 1247-48
(construing HRS 88 706-667 and -625, both of which relate to sentencing);
State v. Dudoit, 90 Hawai‘+i 262, 270, 978 P.2d 700, 708 (1999) (“Construed
toget her, HRS 8§ 701-101, 701-102, 701-107, and 701-108 [which define the
term ‘offense,’] establish that the term *offense,’ as enployed by the HPC
refers to the conmi ssion of the crime or violation and not to the procedura
events that transpire as a result of that comm ssion, e.g., prosecution
conviction (upon adjudication of guilt), and sentencing.” (Footnote
omtted.)).
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Accordingly, the statutory schene, which enconpasses
both of these |egislative objectives, does not evince a “zero
tol erance” policy, which would abolish the availability of the
di spensation contained in the de mnims provisions. See Vance,
61 Haw. at 307, 602 P.2d at 944 (“[T]he possession of a
m croscopi ¢ amobunt in conmbination with other factors indicating
an inability to use or sell the narcotic, may constitute a de
mnims infraction within the neaning of HRS 8§ 702-236[.]"), and
Viernes, 92 Hawai‘i at 134, 988 P.2d at 199 (“[I]f the quantity
of a controlled substance is so mnuscule that it cannot be sold
or used in such a way as to have any discernible effect on the
human body, it follows that the drug cannot |ead to abuse, social
harm or property and violent crines.”).

As HRS 8§ 712-1243 and HRS 8§ 702-236 address separate
policies, one prescribing prohibited conduct in connection with
drug possession and the other, dism ssal of a prosecution once

such conduct has been established, a fortiorari they are not

concerned with the sane statutory objectives. That there is no
conflict between the two statutes follows fromthe trui smthat
HRS § 702-236 is not operative unless the subject statute, here,

HRS § 712-1243, has been violated.?* Hence, the application of

12 Any ot her analysis yields an inconsistent result when applied.

Declaring that HRS § 702-236, as a general statute, is superceded by other,
specific statutes within the HPC, would arguably mean that the de mnims
statute could never apply to any crim nal conviction. For example, HRS 8 707-
727(1) (b) (Supp. 2001) makes it a crime (custodial interference in the second

degree) for people to “intentionally or knowingly take[] . . . from | awful
custody any . . . person entrusted by authority of law to the custody of
anot her person or an institution.” Under a contrary analysis, a person who

invites a mnor into his home whom he or she knows has fled from foster
custody in order to provide the mnor with a safe haven, would be convicted of
the crime.

However, this court, in State v. Akina, 73 Haw. 75, 828 P.2d 269

(conti nued. ..)
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the de mnims statute does not reject, but rests on the fact
t hat the defendant has committed the crine.

The underlying prem se for the application of HRS §
702-236, then, is that a violation of the statute involved has
occurred. In affirmng that such cul pability exists, but
providing that a conviction should not be inposed if either the
conduct of the defendant does not cause the harm sought to be
circunscribed or that it does so to an extent too trivial to
warrant condemation, HRS 8§ 702-236 enbodies a policy intended to
conpl enment the disposition of all offenses, including one under
HRS § 712-1243, that would result fromviolative conduct.
Therefore, HRS 8§ 702-236 does not clash with HRS § 712-1243 but,

like it, confirms the fact of culpability.

C.
It is said that Viernes should be overrul ed based on
“public policy considerations.” Raml, J., dissenting/concurring
opinion at 12. The first of these considerations rests on the
proposition that “applying the de mnims statute [where residue

inapipeis present] . . . would effectively . . . reward[] the

2(...continued)
(1992), found such behavior de mnim s under HRS 8§ 702-236(1)(b) because it
was “too trivial to warrant the condemnation of conviction.” 1d. at 79, 828
P.2d at 272. The trial court had “rejected defendant’s assertion that [HRS]
§ 702-236(1)(b) shielded himfrom prosecution, reasoning that defendant’s
actions fell within the terms of § 707-727(1)(a) and that a conviction woul d
conply with legislative intent.” 1d. at 77, 828 P.2d at 271. This court,
however, determ ned that the defendant’s actions were too trivial to warrant
condemnation, and the trial court had abused its discretion by not dism ssing
the charge against him See id. Therefore, although Akina's behavior was
prohi bited under the plain | anguage of HRS § 707-727, the Akina court
considered the de minim s statute applicable.
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per son who uses nore (as opposed to |less) of the drug.” 1d. at
12-13.

Wi |l e soneone at sone tine in the past nay have snoked
enough drugs in a pipe to |leave a trace residue, who snoked it,
when, and in what anmount is entirely speculative. To permt
disqualification fromde nmninms consideration on that basis
woul d run counter to our notion that the presunption of innocence
applies as to any potential past possession by the defendant for
which there is no evidence except the residue itself, and that
cul pability should rest on the evidence obtained. A possession
of fense necessarily requires nore proof than nmere specul ation
that it is likely that, at sonme tinme in the recent past, a
def endant probably had drugs in his or her possession.

In People v. Sullivan, 44 Cal. Rptr. 524, 526 (Cal.

Dist. C. App. 1965), the defendant was arrested with only trace
amounts of narcotic on assorted drug paraphernalia. In reversing
a conviction for know ng possession of a narcotic, the court
applied case |aw that had held “that where a narcotic is

i nperceptible to the human eye and its presence can only be
detected through chem cal analysis, the evidence is insufficient
to sustain a conviction for known possession of the narcotic.”

Id. at 525 (referring to People v. Aguilar, 35 Cal. Rptr. 516

(Cal. C. App. 1964)). In disagreeing with the prosecution’s
contention that the narcotic was possessed “know ngly,” based
upon the fact that the defendant admitted using drugs earlier in
t he day, the appellate court noted with disfavor the consequences

whi ch woul d result from such an approach
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The logic of this contention would convert evidence of
recent past possession of narcotics into proof of present
possession of narcotics . . . . Were we to accept evidence
of recent past possession of narcotics as equivalent to
proof of present possession of narcotics, then we could
charge every addict who was currently [under the influence
of narcotics] with possession of a narcotic, since he [or
she] must have had possession of the narcotic in the recent
past in order to conme under its influence

Id. at 526. See also People v. Fein, 94 Cal. Rptr. 607, 612

(Cal. 1971), superceded by statute on other grounds as stated in

People v. Lissauer, 169 Cal. App. 3d 413, 422 n.6 (1985)

(“Al though the presence of two burnt marijuana seeds m ght
reasonabl y suggest that defendant or anot her occupant of the
apartnent formerly possessed and used narijuana, that inference
woul d not justify their arrest for present use, possession or
sale.”). | believe it would contravene the objectives underlying
HRS § 702-236 to rest a blanket rejection in a case involving
possession of trace anounts of a drug on an unproven or
specul ative assunption of prior possession of a greater anount.
The second policy concern is that, in not adhering to
an “any amount” standard, there would be a “distort[ion of]
trials [where] the issue beconmes what anount of drug was
recoverabl e, and what ‘discernible effect’ that drug has.”
Ram |, J., dissenting/concurring opinion at 13. However, this is
unlikely, inasnmuch as at trial the prosecution’s burden of proof
regarding the elenments of a HRS § 712-1243 of fense, including
possession and the requisite state of mnd, see HRS § 712-1243;
HRS § 701-114 (1993), are not disposed of by the amount of
nmet hanphet am ne found. The anobunt becones an issue only when a

def endant has filed a notion under HRS § 702-236, which is
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generally not decided at trial. Even if evidence with respect to
de mnims factors are adduced at trial, evidence of such factors
woul d not be extensive, because they are often related to the

ci rcunst ances of the arrest, and any potential untoward effects
may be avoided through a cautionary instruction if necessary.

The third policy consideration posited is the
possibility that “application of [the de mnims statute] to drug
possession cases is destined to lead to contradictory, if not
absurd, results [because] the result could well differ from
courtroomto courtroom and expert to expert” if expert testinony
establishes crimnal culpability thresholds. Raml, J.,

di ssenting/concurring opinion at 14 (footnote omtted). In
Vance, this court recogni zed that the | egislature determ nes the
anount of prohibited drugs for which possession is proscribed.
See Vance, 61 Haw. at 306-07, 602 P.2d at 944. In Viernes, this
court adhered to that fundanental proposition, confirmng that,
“[als pointed out in Vance, the determ nation of the anmpbunt of a

drug necessary to constitute an offense falls solely within the

purview of the legislature.” Viernes, 92 Hawai‘ at 135, 988
P.2d at 200 (enphasis added).

In my view, the variations in results that concern
Justice Ram| may be mnimzed by the trial court’s consideration

of the three factors identified in Vance, Viernes, and the

| egi sl ative history of HRS § 712-1243. See supra page 2. Any
perceived variations in results would then be a consequence of
the particul ar circunstances of individual cases. Al so, | do not

beli eve that a pharnacol ogi cal expert woul d necessarily be
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required in every case in order to establish that a substance was
not useabl e or sal eabl e.

The fourth consideration presented is that a
defendant’s prior history of drug use may be brought out at trial
in order to show tolerance to drug use. See Ram |, J.

di ssenting/concurring opinion at 15. However, the application of
HRS § 702-236 generally arises only in the course of a pretrial
notion to dismss on de mnims grounds and introduction of such

prior use may be avoided in a trial by appropriate court order.

X,

In Vance, this court announced |ong ago that the de
mnims statute nay be applied to drug offenses. See 61 Haw. at
307, 602 P.2d at 944. In doing so, it did no nore than
acknow edge the scope of HRS § 702-236, which extends to al
offenses. In Viernes, this court sought to harnoni ze the
| egi sl ative objectives of HRS § 702-236 and HRS § 712-1243 in
|l ight of Vance, holding that de mnims consideration can be
appl i ed where the anount of nethanphetam ne possessed woul d not
produce an illicit effect. See 92 Hawai‘i at 134, 988 P.2d at
199. Garnered fromthis history, then, | conclude that the
threshold qualification establishing that the defendant’s conduct
ei ther does not cause the harm sought to be proscribed by HRS
§ 712-1243 or does so to an extent too trivial to warrant
conviction is possession of an anount of drug not (1) sal eable or
(2) useable, i.e. capable of producing an illicit pharnmacol ogi cal

effect, or (3) linked to the defendant’s involvenent in a crine
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to support a drug habit at the tinme. The foregoing three factors
may be readily enployed by the trial courts in exercising their
di scretion in de mnims drug cases, inasnuch as to do so would

not constitute an abuse of discretion.

Xl V.
In light of the unneasurabl e anobunt possessed, serious

questions arise as a matter of |aw as to whet her Defendant coul d
know ngly possess such ambunt. Even were the possession of an
unnmeasur abl e anount not resolvable as a matter of |law, the
question remains as to whether a particul ar defendant, as a
matter of fact, know ngly possessed an unmeasurabl e anount
contained in residue. That issue cannot be legally forecl osed;
to hold so woul d nake possessi on not a “know ng” of fense but one
of strict liability. See HRS § 702-212 (1993) (explaining that
“the state of mind requirenments” of the HPC “do not apply to .

[a] crinme defined by statute other than this Code, insofar as a
| egi sl ative purpose to inpose absolute liability for such offense

or with respect to any el enent thereof plainly appears”)

XV.

Consi dering the evidence adduced at the hearing, and
the lack of any challenge to Read’s credibility, I would hold
that the court’s denial of Defendant’s notion exceeded the bounds
of reason. Therefore, | would vacate (1) the court’s July 23,
1999 order denying Defendant’s notion and (2) the judgnment and

sentence insofar as it relates to Count |II. | would remand the
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case and instruct that the court enter an order dism ssing Count
Il and that it anmend the Septenber 23, 1999 judgnent and sentence

accordingly.

13 Because | believe that the court abused its discretion in denying

the motion to dism ss on the grounds set forth in HRS § 702-236(1)(b), I do
not consider the arguments of the parties with respect to HRS § 702-236(1)(c).
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