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CPI NION OF THE COURT BY RAM L, J.

The def endant - appel | ant Frank Paul ine, Jr. appeals
fromthe third circuit court’s judgnment of conviction! of
nmurder in the second degree, in violation of Hawai‘ Revised
Statutes (HRS) § 707-701.5 (1993), kidnapping, in violation of
HRS § 707-720(1)(c) (1993), and sexual assault in the first
degree, in violation of HRS §8 707-730(1)(a) (1993), and the
subsequent sentence. On appeal, Pauline contends that the trial

court erred in: (1) denying Pauline’s notion to transfer the

1 The Honorable Ri ki May Amano presided over the trial and entered
t he judgnent of conviction and sentence.



case to another circuit; (2) failing to review the videotape of
Paul i ne’s expert witness prior to ruling on its adm ssibility;
(3) excluding the videotape of Pauline’ s expert w tness as
evidence; (4) allowing the jury’'s trunk hood “experinment” during
the jury view and, thereby, violating Pauline's rights of due
process, confrontation, and effective assistance of counsel;
(5) excluding Pauline fromthe jury views of the car and,
thereby, violating Pauline’s right to be present at all stages of
t he proceeding; (6) failing to engage in an on-the-record
coll oquy with Pauline concerning included offense instructions;
and (7) denying Pauline’s notion for a new trial.

For the reasons set forth below, we hold that: (1) the
trial court did not abuse its discretion in denying Pauline’ s
notion to transfer; (2) the trial court did not abuse its
di scretion by failing to review the videotape of Pauline’ s expert
witness prior toruling on its admssibility; (3) the trial court
did not err in excluding the videotape of Pauline s expert
Wi tness as evidence; (4) the jury’ s trunk hood “experinment” did
not violate Pauline’s rights to due process, confrontation, and
ef fective assistance of counsel; (5) although the exclusion of
Pauline fromthe jury views violated his right of presence, such
error was harm ess; (6) the failure of the trial court to engage
in an on-the-record colloquy with Pauline concerning included
of fense instructions was not plain error affecting Pauline’s

substantial rights; and (7) the trial court did not abuse its



di scretion by denying Pauline’s notion for a newtrial.
Accordingly, we affirmthe trial court’s judgnment of conviction
and sent ence.

. BACKGROUND

A. Fact ual Backqgr ound

I n Decenber of 1991, Dana Ireland visited her sister in
Puna on the island of Hawai‘i. |In the early afternoon of
Decenber 24, 1991, Ireland borrowed her sister’s bicycle and rode
over to her friend's house to invite himto a famly Christmas
di nner .

At about 4:45 p.m in Waa Waa, lda Smth, a |ocal
resident, heard crying near her house. Wen Smth investigated
t he noi se, she found Ireland bl oodied and her clothes torn off.
Since Smth had no access to a phone, she had to hail cars froma
nearby street to call for help.

At 5:36 p.m, Sergeant Robert F. Wagner of the Hawai i
County Police Departnent arrived at Kapoho Kai Drive and observed
a bl ack nountain bike on the right hand shoul der, with debris on
the roadway. Wagner testified that he noticed “what appeared to
be a gouge mark in the roadway area and what appeared to be
accel eration marks on the roadway area | eading up to where the
bi cycle was at.” He also found a shoe, a clunp of blond hair,
and a wistwatch on the scene.

At 6:20 p.m, Oficer Harold Pinnow of the Hawai ‘i

County Police Departnent arrived at the Waa Waa scene. He



observed several people attenpting to confort Ireland, who was
“incoherent” and “seriously injured.”

About half an hour later, Hawai‘i County Fire
Depart ment paranedi c, Johnson K. Kahili, arrived at the Waa Waa
scene and observed that Ireland had nunerous abrasions on her
face, was suffering fromshock, and “had a very large |aceration

to the right side of her head . . . [through which her]
skul'l was visible.” Kahili further noted that he was unable to
measure her bl ood pressure, which indicated that “her bl ood
pressure was very |ow.”

Later that night, the paramedics brought Ireland into
the Hlo Medical Center enmergency room where she was treated by
Dr. Nigel Palner. Energency room nurse, Reggie Agliam observed
that Ireland had “lost a | ot of blood” and had sustained “a | arge
| aceration to her scalp” and “multiple contusions.” Follow ng
energency surgery, Ireland died. Dr. Charles Reinhold,
pat hol ogi st at the medical center, performed an autopsy of
Ireland and determ ned that she “died from massive blood | oss due
to multiple traumatic injuries throughout her body.”

Dr. Kanthi Von Guent hner, forensic pathol ogi st and
first deputy nedical examner for the Gty and County of
Honol ul u, reviewed the nedical records, including autopsy
phot ographs, Dr. Reinhold s autopsy report, and X-ray reports.
Dr. Von Guent hner observed that Ireland had nunerous injuries,

I ncl udi ng damage to her brain and to the outer part of her head,



ext ensi ve bl eeding of her head; scrapes to her back, |egs, and
arnms; bruising of her lips; tears with bleeding in her nouth; a
bite mark to her left breast; fingernail scratch marks to her
right breast; fingernail scratch nmarks on her |eft hip; extensive
brui sing to her neck, vagina, and scal p; and a broken pelvis and
clavicle.

B. Paul i ne’ s Conf essi on

On June 18, 1994, Detective Steven Quillernmo of the
Hawai ‘i County Police Departnent net with Pauline at the Attorney
Ceneral’s Ofice on the island of Oahu. After being advised of
his constitutional rights, Pauline recounted what occurred on
Decenber 24, 1991. At trial, Guillerno testified as to Pauline’'s
conf essi on.

Paul i ne stated that [an and Shawn Schweitzer stopped by
his house during the early afternoon hours and asked himif he
“wanted to go out and party.” Pauline “understood that to nean
i f he wanted to go and join themto have sone cocai ne and
probably go cruising.” Pauline agreed and got into lan’s purple
Vol kswagen, with lan driving and Shawn in the front passenger
seat. They headed towards Pohoi ki and nmade several stops to
snoke cocai ne.

As they neared Kapoho, they spotted Irel and standi ng on
t he roadside. Pauline explained, “At that tine, |lan nade sone
type of a comment to her, which is simlar to the word ho or

sonething like that.” lan imrediately turned around and headed



back in the direction towards Ireland. Pauline observed that the
car was traveling at about 40 mles per hour when it struck
Ireland. After driving over Ireland, lan reversed over her again
and then stopped the car. The Schweitzer brothers got out,
pi cked Ireland up, and | oaded her into the car’s front trunk.
They next drove towards the Waa Waa area on Beach Road. They
st opped once along the way to snmoke crack and lan al so checked
the car’s trunk.

Pauline told Guillerno that when they reached the Waa
Waa area, they stopped the car on a dirt roadway. Pauline then
hel ped Ian renmove Ireland fromthe trunk conpartnent. They
pl aced her on the ground and | an had sexual intercourse with her.

Pauline later stated that he helped lan in pulling Ireland s

pants down. lan then invited Pauline to also have sex with her,
but Pauline refused. 1lan told Pauline that they nust kill her,
or else she would be able to identify them In response, Pauline

wal ked back to the car and retrieved a tire iron fromthe back
portion of the car. “At that point, he approached the victim

| ooked at her, and swung the tire iron at her head.” Pauline
acknow edged that “he did hit her but . . . wasn't sure exactly
where.” Pauline later signed a formal statenent, admtted in

evi dence, which stated that his intention in hitting Ireland with
the tire iron was “to nmake sure [he] killed her.” He also noted
that lan may have later struck Ireland. Pauline told Guillerno

that when they left the scene, he did not realize that they had



left Ireland behind until they arrived at the Schweitzer’s hone
and were washing the car.

Quillernmo testified that followi ng the confession, the
Hawai ‘i County Police escorted Pauline to the island of Hawai‘i to
conduct a “reconstruction” of Pauline’ s statenents. At the
Schwei t zer residence, Pauline pointed out a Vol kswagen that was
now pai nted yell ow and had no fenders, and identified this car as
the vehicle involved in the incident. The car was |later shown to
the jury and the jury was instructed to treat the car |ike “any
ot her evi dence.”

At trial, Pauline disavowed his confession and
testified that he had lied to the police in order to get out of
pri son, where he faced death threats.

C. Pretri al Proceedi ngs

1. | ndi ct nent _and Arrai gnnment

On July 30, 1997, Pauline was indicted for murder in
t he second degree, kidnapping, and sexual assault in the first
degree. On July 31, 1997, Pauline was arraigned and entered
pl eas of not guilty.

2. Mbtion to Transfer Case

On January 21, 1999, Pauline filed a notion to transfer
the case, “on grounds that there [was] so great a prejudice
agai nst the defendant in the Third Crcuit that he cannot obtain
a fair and inpartial trial in the Third Crcuit.” On

February 16, 1999, Pauline filed a nenorandumin support of his



nmotion to
newspaper
| rel and.

court expl

transfer the case, attaching over 875 pages of
articles concerning either Pauline or the murder of
I n denying the notion on February 18, 1999, the trial

ained that it was capable of ensuring a fair trial

t hrough precautionary actions, such as jury questionnaires,

ext ensi ve

voir dire, cautionary instructions, and appropriate

jury instructions.

D. Tri al

Pr oceedi ngs

1

t esti nony

Reconstructi on Vi deot ape

At trial, Pauline sought to introduce not only the

of an accident reconstruction engi neer, Janmes Canpbell,

but al so Canpbell’s report and vi deot ape of a conputer-generated

simul ati on of the autonobile incident. The videotape “show ed]

the accident event in real tinme” based upon the prosecution’s

theory, while the report summarized the results of the videotape:

vi deot ape,

The simulation clearly shows that the accident described by
certain people could not likely have happen[ed]. The
simulation[’s] speeds were run at 20 MPH for the VW and 5
MPH for Ms. Ireland. Sinulation reveals her trajectory as
she is struck by the VW She is thrown into the air and
cones back to earth and is again struck by the VW This
whol e event lasts only 1.8 seconds in real tine. |Increasing
the speed of the VWonly causes nore damage to Ms. Irel and.
It is a reasonable engineering probability that Ms. Ireland
was not struck by this VWvehicle. This sinulated event
obviously did not take place. It was only produced to show
that this type of |ow sloping vehicle could not have caused
Ms. Ireland s injuries. Her injuries were, nore likely than
not, caused by a vehicle with a flatter upright radiator
with a conventional hood onit. The VWsedan does not have
a conventional radiator.

In response, the prosecution noved to strike Canpbell’s

report, and testinony as it related to the conputer

sinmul ation. The prosecution contended that the conputerized



reconstruction was unreliable given the numerous assunptions
made. I n opposition to the prosecution’s notion, Pauline called
Canmpbel |, who testified, outside the presence of the jury, to his
credentials and the validity of the reconstruction program
Campbel | then explained that the data used by the conputer
program were derived frompolice reports, inspections of the
bi cycle and car, Pauline’s statenents to the police, and a
reenact nent of the accident.

The trial court agreed with the prosecution’s argunent
and granted its notion to strike. As a result, the court
prohi bited Pauline from presenting Canpbell’s reconstruction
vi deot ape and report, as well as any testinony by Canpbel
regardi ng the videotape or his use of the conputer reconstruction
program

2. Jury Views and Trunk Hood “Experinent”

On August 23, 1999, the jury was allowed to view the
car and car parts, which had been identified by Pauline as being
involved in the incident. Imediately before the view, the trial
court explained to the jury that it would be viewng the car in
t he basenent of the courthouse due to its |large size.
Neverthel ess, the trial court instructed the jury to “consider
t he Vol kswagen the sane way that [it woul d] consider all of the
ot her evidence in this case.” The trial court further directed
the jury to “not tal k about or discuss anything while [it was]

doi ng the view ng.”



Prior to giving these jury instructions, the trial
court had discussed the logistics of the viewing with counsel.
The trial court decided, w thout objection from Pauline' s
counsel, that there would be no counsel present. The trial court
al so determned that there would “be no speaking at all, not even
with the Court and the Jurors at all.” Thus, the view ng was not
conducted on the record, and counsel and Paul i ne were not
present .

The foll ow ng norning, Pauline s counsel brought to the
trial court’s attention the fact that the front page of the

Hawai i Tribune Herald di splayed a photograph of the car, which

was taken immediately prior to the jury viewing.? The photograph
depicted the car trunk conpartnent with the gas tank m ssing.
Paul i ne conpl ai ned that such “egregious tanpering with the
evidence [was] a direct attenpt by the police and the prosecution
to mslead the Jury by portraying this Vol kswagen as having this
bi g open front conpartnent.” Pauline then orally noved that he
be allowed, in the jury s presence, to take the testinony of the
police and prosecution personnel in order to expose the
prosecution’s attenpt to mislead the jury.® The trial court

deni ed the notion, and instead decided that a re-view ng of the

2 The newspaper photograph was received in evidence as Exhi bit No.
1061.

8 Detective Steven Guillerno later explained that the gas tank was
kept outside of the trunk conpartnent because that was how it was recovered.
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car, with the gas tank in the front trunk, would constitute
appropriate “curative steps.”

The trial court then instructed the jury with respect
to the second viewing of the car. As with the first view ng, the
second one was unrecorded and conducted w thout the presence of
counsel or Pauline.

Fol l owi ng the second view, the trial court inforned

both parties of the jury’'s trunk hood “experinment”:

I want to inform Counsels [sic] that during the view ng the
Jury asked the Law Clerks to have the trunk cover put back
on the car. And the Law Cerk asked ne whether we were
going to allow that or not, and I did. So the-whoever the
detectives are or people dowstairs put the trunk lid back
on the car. And although the Jurors didn't say anything, |
guess sone conmuni cated by notion that they wanted to see
the hood opened and closed. And so the detectives did that
as wel .

The affidavit of one of the |law clerks states that the hood was
opened and cl osed about two or three tinmes. The trial court then
asked whet her there were any objections. Neither party

obj ected. *

3. Prosecution’'s Wthdrawal of |ncluded Ofenses Wthout
On- The- Record Col | oquy

After the jury was excused for the second view ng, the
trial court judge began to settle the jury instructions,
i ncl udi ng those concerning nurder in the second degree,
ki dnappi ng, and sexual assault in the first degree. The

prosecution offered instructions relating to mansl aughter and

4 After Pauline was found guilty, he raised the jury’'s conduct as
grounds, inter alia, for a newtrial. The tria court denied this notion.
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assault in the first degree, as included offenses of nurder in

t he second degree. Pauline’ s counsel, however, argued agai nst
such instructions because they were inconsistent with Pauline' s
defense. Later, the prosecution infornmed the trial court that it
was requesting that the included offense instructions be

wi t hdrawn, given that the included offenses were barred by the
statute of limtations. Pauline’ s counsel did not object to the
wi t hdrawal , and after discussion with counsel regarding the
statute of limtations, the trial court w thdrew the included

of fense instructions.

4. Mbtion for a New Tri al

On August 27, 1999, about fifteen mnutes after the
jury found Pauline guilty as charged, one of the alternate
jurors, Marveen Teresa M|l er, approached Pauline s investigator,
Dan Boe. According to Boe's affidavit, MIller stated that she
wanted to speak with Pauline’'s counsel, difford Hunt. Mller

then made four statenments to Hunt and Boe regarding the trial:

(1) “We believed no one would confess to a nurder that
they did not conmit”;

(2) “We believed [Ireland]’s body would fit in the
Vol kswagen’ s trunk”;

(3) “We believed the Vol kswagen was invol ved”; and

(4) “We believed Ken Baker.”

On Septenber 10, 1999, Pauline filed a notion for a new

trial claimng, inter alia, that “certain irregularities may have

occurred concerning the jury.”
On October 20, 1999, Boe and WIlliam Perreira, the

prosecution’s investigator, held a tel ephone interview with

-12-



MIler. The interview was sumari zed in separate nenoranda
witten by Boe and Perreira, respectively. Mller clarified that
when she had said “we,” she actually neant “I.”

At a hearing on Cctober 25, 1999, Pauline argued that
MIller's statenents rai sed the issue of whether she discussed the
evidence with the jurors prior to the commencenent of fornmal
del i berations, thereby violating Pauline’s right to a fair trial
by an inpartial jury. Pauline further insisted that MIler’s
subsequent clarification only applied to one, rather than all, of
the four statements nmade by her. Nonetheless, the trial court
rejected Pauline’s request to examne MIller by stating that the
“l oose reference” was insufficient to support further inquiry.
After hearing argument on other issues, the trial court denied
the motion for a new trial.

1. Standards of Revi ew

A. Trial Court’s Denial of Pauline’'s Mtion to Transfer

Atrial court’s denial of a notion for change of venue
due to pretrial publicity is reviewed for abuse of discretion.

See State v. Hashi noto, 46 Haw. 183, 186, 377 P.2d 728, 732

(1962); see also State v. Okunura, 78 Hawai‘i 383, 394, 894 P.2d

80, 91 (1995) (citing State v. WIllianson, 72 Haw. 97, 102, 807

P.2d 593, 596 (1991) (citation and quotation marks omtted));

State v. Myd, 1 Haw. App. 439, 441, 619 P.2d 1107, 1109 (1980).

-13-



B. Reconstructi on Vi deot ape

“Whet her expert testinony should be admtted at trial
rests within the sound discretion of the trial court and will not
be overturned unless there is a clear abuse of discretion.”

State v. Fukusaku, 85 Hawai‘i 462, 472, 946 P.2d 32, 42 (1997)

(quoting State v. Mael ega, 80 Hawai ‘i 172, 180, 907 P.2d 758, 766

(1995)) (internal quotation marks omtted); see also State v.

Torres, 60 Haw. 271, 277, 589 P.2d 83, 87 (1978); State v. Smth,

59 Haw. 565, 569, 583 P.2d 347, 350 (1978), overruled on other

grounds by State v. Kelekolio, 74 Hawai i 479, 849 P.2d 58

(1993). Generally, the trial court abuses its discretion when it
“clearly exceeds the bounds of reason or disregards rules or
principles of law or practice to the substantial detrinment of a

party litigant.” State v. Klinge, 92 Hawai‘ 577, 584, 994 P.2d

509, 516 (2000) (quoting State v. Ganal, 81 Hawai‘i 358, 373, 917

P.2d 370, 385 (1996) (citation omtted)).

C. Trunk Hood “Experinent” During Jury View

Wth regard to the issue of whether outside influence
rises to the | evel of substantial prejudice, the review ng court,
“giving due deference to the trial court’s discretion, is to make
an i ndependent exam nation of the totality of the circunstances
to determine if there are any indications that the defendant’s
trial was not fundanmentally fair.” OCkunura, 78 Hawai‘i at 394,

894 P.2d at 91 (citing State v. Keliihol okai, 58 Haw. 356, 360,

569 P.2d 891, 895 (1977)) (internal citation marks omtted); see

- 14-



also State v. Sanpbnte, 83 Hawai ‘i 507, 527, 928 P.2d 1, 21

(1996) .

D. Pauline’'s Right to Be Present at Jury Views of the Car

W review questions of constitutional |aw de novo under
the “right/wong” standard. Accordingly, this court "“exercis|[es]
[its] own independent judgnment[,] based on the facts of the

case.” State v. Jenkins, 93 Hawai‘ 87, 100, 997 P.2d 13, 26

(2000) (citations omtted).

E. Prosecution’s Wthdrawal of |ncluded Ofense |nstructions
Wt hout On-The-Record Coll oquy

The issue of whether the trial court was required to
engage in an on-the-record colloquy with Pauline presents a
question of law. W review questions of |aw de novo under the

ri ght/wong standard of review. See State v. Friedman, 93

Hawai i 63, 68, 996 P.2d 268, 273 (2000) (citing Francis v. Lee

Enterprises, Inc., 89 Hawai‘i 234, 236, 971 P.2d 707, 709 (1999)

(citations omtted)).

F. Trial Court’s Denial of Pauline's Mdtion for a New Tri al

“As a general matter, the granting or denial of a
nmotion for newtrial is wthin the sound discretion of the trial
court and will not be disturbed absent a clear abuse of
di scretion.” Sanpbnte, 83 Hawai‘ at 527, 928 P.2d at 21 (quoting

State v. Furutani, 76 Hawai ‘i 172, 178-79, 873 P.2d 51, 57-58

(1994) (citations omtted)). More specifically, we observed that

“[t]he same principle is applied on [sic] the context of a notion

-15-



for newtrial premsed on an inpartial jury.” 1d. (citing
Furutani, 76 Hawai‘i at 179, 873 P.2d at 58).

[, Di scussi on

A. Trial Court’s Denial of Pauline’'s Mtion to Transfer

Paul i ne contends that the trial court abused its
di scretion by denying his notion to transfer the case to another
circuit. Hawai‘i Rules of Penal Procedure (HRPP) Rule 21(a)
provi des for a change of venue in certain cases:

The court upon notion of the defendant shall transfer the
proceeding as to himto another circuit . . . if the court
is satisfied that there exists in the circuit where the
prosecution is pending so great a prejudice against the
def endant that he cannot obtain a fair and inpartial tria
inthe circuit.

Pauline clains that, in this case, the court should have presuned
there was “so great a prejudice” to his right to a fair and
inpartial trial under the state and federal constitutions.

In Ainsworth v. Calderon, 138 F.3d 787, 795 (9th Gr

1998), the Ninth Crcuit described two types of prejudice —
presuned and act ual :

A defendant need only denonstrate one of two different types
of prejudice in support of a nmotion to transfer venue:
presunmed or actual. Prejudice is presuned when the record
denmonstrates that the comunity where the trial was held was
saturated with prejudicial and inflammatory nedia publicity
about the crinme. Prejudice is rarely presunmed because
“saturation” defines conditions found only in extrene
situations. To establish actual prejudice, the defendant
nmust denonstrate that the jurors exhibited actual partiality
or hostility that could not be |aid aside.[®

(quoting United States v. Sherwood, 98 F.3d 402, 410 (9th Cr

5 Federal Rules of Criminal Procedure Rule 21(a) uses identica
| anguage as its Hawai‘ counterpart, HRCP Rule 21(a).

-16-



1996) (citations and quotations omtted)). This court quoted
Justice O Connor’s description of such extraordi nary situations

in which a trial court should presune bias:

[I1n certain instances a hearing nay be inadequate for
uncovering a juror’s biases. . . . \Wile each case nust
turn on its owmn facts, there are sone extrene situations
that would justify a finding of inplied bias. Some exanples
m ght include a revelation that the juror is an actual

enpl oyee of the prosecuting agency, that the juror is a
close relative of one of the participants in the trial or
the crimnal transaction, or that the juror was a witness or
somehow i nvol ved in the crinmnal transaction.

State v. Kauhi, 86 Hawai‘ 195, 200, 948 P.2d 1036, 1041 (1997)
(quoting Smith v. Phillips, 455 U.S. 209, 221-22 (1982)

(O Connor, J., concurring)) (brackets and ellipsis in original)
(enmphasis omtted). Mre relevant to the case at bar, we have
declared that “[b]Joth the federal and the state constitutions
require, as a basic protection of the individual in a crimnal
case, trial by an ‘inpartial jury.’” Anong other things, this
requi renent neans trial by a jury substantially free fromthe
bi asing effects of inflamatory pre-trial publicity.” State v.
Poki ni, 55 Haw. 640, 641, 526 P.2d 94, 99 (1974) (citations

omtted); see also kunura, 78 Hawai‘i at 393, 894 P.2d at 91.

Like the United States Suprene Court, we have been
hesitant to presunme prejudice. |In Kauhi, we warned that trial
courts should presune prejudice only in “extrene situations.” 86
Hawai i at 200, 948 P.2d at 1041 (quoting Smith, 455 U. S. at 221
(O Connor, J., concurring)). Thus, an “extrene situation” nust
present a substantial threat to the defendant’s right to a fair

trial. In contrast, we have clarified that “extensive know edge

-17-



in the conmmunity of either the crinmes or the putative crimnal is
not sufficient by itself to render a trial constitutionally

unfair.” State v. G aham 70 Haw. 627, 636, 780 P.2d 1103, 1109

(1989) (quoting Dobbert v. Florida, 432 U. S. 282, 303 (1977))

(internal quotation marks omtted). W then cautioned that “[i]f
the nere opportunity for prejudice or corruption is to raise a

presunption that they exist, it will be hard to maintain [a] jury
trial under the conditions of the present day.” 1d. at 637, 780

P.2d at 1109-10 (quoting Holt v. United States, 218 U.S. 245, 251

(1910)) (brackets in original) (internal quotation marks
omtted).

1. Al nsworth Factors

In Ainsworth, the Ninth Crcuit outlined three factors

to consider in determ ning whether prejudice should be presuned:

Anong the factors to be considered in a presumed prejudice
argunent i s whether there was a barrage of inflammtory
publicity inmrediately prior to trial amounting to a huge ...
wave of public passion. An additional factor is whether the
medi a accounts were prinmarily factual, as such accounts tend
to be less prejudicial than inflamatory editorials or
cartoons. A final factor is whether the nedia accounts
contai ned inflammtory, prejudicial information that was not
adm ssible at trial.

138 F.3d at 795 (citations and internal quotation marks omtted).

Li kewi se, we have consi dered these elenents. See G aham 70 Haw

at 638, 780 P.2d at 1110 (first factor); Pokini, 55 Haw. at 642,

526 P.2d at 99 (citing United State v. Tropiano, 418 F.2d 1069,

1079-80 (2d Gr. 1969)) (first factor); State v. WAki nekona, 53

Haw. 574, 579-80, 499 P.2d 678, 682 (1972) (third factor);

Hashi not o, 46 Haw. at 187, 377 P.2d at 732 (second factor).
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Applying these factors to the present case denonstrates
that Pauline's trial was fundanentally fair.

First, with respect to the anount and timng of the
nmedi a accounts, there was a | arge nunber of articles spanning
ei ght years, with new articles continuing to be published
i medi ately prior to trial. Such pervasive publicity is
evi denced by the publication of hundreds of articles® concerning
either Pauline or Ireland’s nurder. 1In fact, in 1997, the Hlo

Tribune Herald proclainmed Ireland’s nurder as the island’ s top

story of the year. The trial started in July of 1999, and even
in January of that year, articles about this case were being
publ i shed.

Second, the nedia accounts were predom nantly factual.
Al nost all of the articles sinply described the facts w t hout
passi ng judgnment.’” Moreover, even the editorials focused on the
case dragging on, and the need for nore investigative work rather
t han denounci ng and denoni zing Pauline. In addition, the |one

cartoon adduced by Pauline does not even refer to Pauline.

6 Al t hough Pauline clains that there are over 875 pages docunenting
t he newspaper coverage, this actually overstates the nunber of articles
because approxi mately 375 pages are duplicates of articles.

7 The extent of the potentially danagi ng nedia accounts was |imted
to one article labeling Pauline a “longtime crinminal” after describing his
crim nal record, and another calling hima “convicted sex offender.” O her

medi a accounts nerely reported statements by the prosecutor (“walking crine
wave”) and Pauline's grandnother (“a liar, a thief and spoiled little brat”).
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Though there was nuch public outrage over the crine itself,? the
medi a accounts regarding Pauline were largely neutral, with sone
even presenting Pauline’s views. Such a general |ack of obvious
bi as may be explained by the fact that Pauline was not indicted
until over five years after the nurder. The United States

Suprene Court observed in Patton v. Yount, 467 U. S. 1025, 1034

(1984), that “tine soothes and erases,” and quoted the Seventh

Crcuit’s decision in lrvin v. Dowd, 271 F.2d 552, 561 (7th G

1959) (Duffy, J., dissenting), rev'd, 366 U S. 717 (1961), in
stating that “[t]he passage of tinme is a great healer and public
prej udi ce m ght have subsided.”

Third, with regard to inadm ssible, prejudicia
information, the articles nmentioned Pauline’ s crimnal record,
including the fact that he had been indicted for child rape and
was currently serving a ten-year prison termfor raping a woman
One article even noted that he had never married, but had
fathered three sons. This court has stated, however, that “juror
exposure to information about a . . . defendant’s prior
convictions or to news accounts of the crime with which he is
charged al one [does not] presunptively deprive [] the defendant
of due process.” Gaham 70 Haw. at 636-37, 780 P.2d at 1109

(quoting Murphy v. Florida, 421 U S. 794, 799 (1975)) (internal

8 For exanple, a reward fund was established which raised over
$12,000 from people all over the state. |In addition, the legislature
introduced an “lreland bill” to toughen the state’s nurder | aws.
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quotation marks omtted). Although Pauline’s confession to the
crime was published, that fact is irrelevant to this analysis
since the confession was adm ssible at trial.

Because the nature of the nmedia accounts was primarily
factual, we are unable to conclude that this case is one of those
“extreme situations” requiring a presunption of prejudice.

2. Consi deration of the Jury Sel ection Process

In addition to the three Ainsworth factors, we have
followed the United States Suprene Court’s lead in exam ning the

jury selection process to determ ne whether to presume prejudice.

See MW Mn v. Virginia, 500 U S. 415, 429 (1991); Mirphy, 421

U S at 803; Irvin, 366 U S. at 727. For exanple, in Wki nekona,

adverse nedi a accounts “created an at nosphere endangering

def endant Kaahanui’s right to a fair trial.” 53 Haw. at 579, 499
P.2d at 682. W then noted, “But the issue is not whether the
newspaper accounts were in and of thenselves inflammuatory but
whet her the trial judge took sufficient steps to shield the
proceedi ngs fromthe prejudicial effect of the publicity.” Id.;

see also id. at 579-80, 499 P.2d at 682, cited in Pokini, 55 Haw.

at 642, 526 P.2d at 99 (“[T] he anmpbunt and nature of pre-trial
publicity directly determne the lengths to which a trial judge
must go on voir dire to assess the possibility of prejudice

resulting fromthat publicity.”). C. Mine v. Superior Court of

Mendoci no County, 68 Cal. 2d 375, 380, 438 P.2d 372, 375 (1968)

(“I't has long been the practice . . . to permt the trial court
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to defer its final ruling on a notion for a change of venue unti
the jury is enpaneled. The trial court can thereby take into
consi deration any unanticipated difficulties encountered during
[v]oir dire exam nation of prospective jurors.”) (citation
omtted).

Al t hough we observed “substantial” adverse pre-trial

publicity in State v. Pokini,® rather than presum ng prejudice

and requiring the transfer of that case to another circuit, we
concluded, “Gven the quantity, quality, and timng of this pre-
trial publicity, it was incunbent on the trial judge to conduct a
t hor ough- goi ng exam nati on of venirenmen who indicated they had
been exposed to it.” 55 Haw. at 643, 526 P.2d at 100; see also

State v. Keliiholokai, 58 Haw. 356, 358-59, 569 P.2d 891, 894

(1977). W explained that “[w]here pre-trial publicity is as
extensive and as likely prejudicial as it was here, the
constitutional right to an inpartial jury requires exam nation
into objective as well as subjective indicia of non-prejudice.”

Pooki ni, 55 Haw. at 644, 526 P.2d at 100. I n other words, on

voir dire, the court should ascertain “what information the

jurors had accumulated.” 1d. (citing Silverthorne v. United
® The defendants pointed to dozens of newspaper articles, as well as
radi o and tel evision coverage, concerning the trial. These nmedia accounts

i ncl uded phot ographs of appellants in handcuffs and reports of their all eged
courtroom out bursts. One Honolulu Advertiser article stated that Pokini was
“the picture of a slowwitted oaf with barely enough intelligence to tie his
own shoel aces.” Pokini, 55 Haw. at 642, 526 P.2d at 100. Publicity |asted
for alnobst four nonths and ran all the way up to about two weeks before the
start of trial. See id.
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States, 400 F.2d 627, 638 (9th Gr. 1968), cert. denied, 400 U S
1022 (1971)) (enphasis in original). Specifically, the trial
j udge cannot rely solely on “perfunctory and generalized
guestions” regarding prospective jurors’ “subjective ability to
ignore pre-trial publicity and be fair and inpartial.” [d.
Rat her, the trial judge nust inquire into objective indicia such
as “the extent and nature of the specific matters of publicity to
whi ch jurors had been exposed.” |d.

In contrast, the Ninth Crcuit has recently drawn a
sharp distinction between actual and presumed prejudice by
relating only the fornmer, not the latter, to inadequate voir

dire. See Ainsworth, 138 F.3d at 795. Nevert hel ess, we refrain

from adopting such a rigid dichotony between actual and presuned
prejudi ce. Consideration of jury selection in cases concerning
presumnmed prejudi ce acknow edges the very real interaction between
presuned and actual prejudice: through the voir dire process, the
court is better able to ascertain the tenor of the comunity.

| ndeed, this interrelationship stens fromthe principle of our

| egal systemthat jurors serve as representatives and “express

the sense of the conmmunity.” Pacific Mut. Life Ins. Co. v.
Haslip, 499 U.S. 1, 40 (1991).
10 We note that the trial court has “w de discretion” with respect to

such objective questioning because “[t]he judge of that court sits in the

| ocal e where the publicity is said to have had its effect and brings to his
eval uati on of any such claimhis own perception of the depth and extent of
news stories that mght influence a juror.” M’'Mn, 500 U.S. at 427.
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Mor eover, we have consi dered the use of perenptory

chal I enges i n determ ni ng whet her prejudice should be presuned: !

[T]he matter of determ ning whether | ocal prejudice is so
pronounced as to warrant a change of venue to secure a fair
and inmpartial trial for the accused in a crimnal proceeding
rests in the sound discretion of the trial court. One of
the factors generally considered material in such
determnation is the difficulty in securing an inpartial
jury. In the case at bar, the record is devoid of any

i ndication that such difficulty existed; a fortiori

def endants had not even exhausted their perenptory
chal | enges when they accepted the jury.

Hashi noto, 46 Haw. at 186, 377 P.2d at 732 (citations omtted).
In this case, the prosecution has detailed, wthout
contradiction from Pauline, the trial court’s “extraordi nary
precaution and neasures” to ensure that Pauline received a fair
trial. First, the trial court issued two questionnaires to

prospective jurors specifically addressing pretrial publicity.??

u The fact that defense counsel failed to exhaust all perenptory
chal | enges does not necessarily indicate that an existence of so great a
prej udi ce does not exist:

Def ense counsel . . . is placed in an unnecessarily awkward
position: unless he exhausts all his perenptory chall enges
he cannot claimon appeal, in the absence of a specific

showi ng of prejudice, that the jury was not inpartial. Yet,
convinced that he nust go to trial because his notion for a
venue change was at first denied and in all |ikelihood wll
not ultimately prevail, he may fail to use every perenptory
chal | enge sensing that the jurors he has exani ned may be
conparatively |l ess biased than others who m ght be seated
were his perenptory chal |l enges exhaust ed.

Mai ne, 68 Cal. 2d at 380, 438 P.2d at 375-76 (citation omtted). Though this
factor is not dispositive, it is still helpful in determning whether to

presume prej udice.

12 The first questionnaire was circulated on April 12, 1999 and asked
prospective jurors whether they had “read or heard or seen anything about this
case or any of the people nmentioned.” It also asked whet her the prospective

juror had “any strong beliefs/feelings about serving as juror in this case”
and whether there were “any reasons” that the person would be “unable to be a
juror in this case.” The results were used in franming foll ow up questions for
i ndividual voir dire. For jury selection, a second questionnaire asked
simlar questions.
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Second, the judge repeatedly instructed the prospective jurors
not to listen to, read, or watch any nmedia account related to
this case. Indeed, the trial court excused prospective jurors
for failing to obey its instructions. Third, during individual
voir dire, the trial court asked prospective jurors in-depth and
general ly objective questions about pretrial publicity: what
details they had | earned, from which source, and their reactions
to such information. At the close of jury selection, Pauline
wai ved his remaining three perenptory chall enges.

Therefore, an exam nation of the jury selection process
in this case, specifically the questionnaires and the individual
voir dire, denonstrates that the trial court conducted a
“t hor ough- goi ng exam nati on of veniremen who indicated they had
been exposed” to negative publicity, Pokini, 55 Haw. at 643, 526
P.2d at 100, and thus, did not abuse its discretion in denying
Pauline’s notion to transfer.

B. Reconstructi on Vi deot ape

Paul i ne asserts that the trial court was required to
preview the contents of his expert wtness’s videotape before
ruling on its admssibility. According to Pauline, the trial
court’s exclusion of the tape was based upon Hawai ‘i Rul es of
Evi dence (HRE) Rule 403. Thus, in order to properly exercise its
di scretionary authority to admt or reject the videotape as
evidence, the trial court nust viewthe tape to determne its

likely effect on the jury. See Tabieros v. dark Equipnment Co.,

- 25-



85 Hawai ‘i 336, 377, 944 P.2d 1279, 1320 (1997). Consequently,
Paul i ne argues that the failure of the court to do so constitutes
plain error affecting his substantial rights — specifically, his
right to a fair trial under state and federal |aw.

Pauline also clains that the court erred in excluding
t he videotape. Pauline urges two separate grounds for admtting
t he videotape in evidence. First, the video was adm ssible as a
reconstruction of the car incident based on the prosecution’s
theory of the case. Second, the video was adm ssible to
illustrate the principles that the reconstructi on engi neer, Janes
Canpbel |, used in formulating his opinion that Ireland was not
hit by the car.

Contrary to Pauline’ s assertion that the trial court’s
excl usion was based on HRE Rule 403, the trial court actually
excl uded t he vi deot ape based on HRE Rule 702. Rule 702
addresses testinony by experts and prescribes, “In determ ning

the issue of assistance to the trier of fact, the court may

13 The trial judge commented, “I'minclined to limt M. Carpbell’s
testinony not to include the conputer simulation or any opinion for which he
used the sinulation as a basis. And the reasons are that | think there are
too many variabl es which nake this conmputer sinulation in nmy opinion
unreliable under 702 . . . .” After hearing further argunent by both parties,
the trial judge concl uded:

[I]t’s really all the other factors that’'s el aborated by the
[ prosecution], speed factors and he hinself ran severa

di fferent speeds, got different outcones, so | feel very
strongly that the reliability is, under these circunstances
with this data and these facts, just sonething that we
cannot put in front of the jury so I’'mgoing to stand by ny
ruling. |'mgoing to deny the notion . .
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consider the trustworthiness and validity of the scientific
t echni que or node of anal ysis enployed by the proffered expert.”
Rel at edl y, HRE Rul e 703 focuses on the bases of opinion testinony
by an expert. This rule grants the trial court discretion to
eval uate the assunptions used by the expert and to “disal |l ow
testinmony in the formof an opinion or inference if the
underlying facts or data indicate |lack of trustworthiness.” HRE
Rul e 708.

This court has previously enphasi zed the inportance of

foundational trustworthiness of expert testinony:

The critical inquiry with respect to expert testinmony .
i s whether such testinobny “wll assist the trier of fact to
understand the evidence or determne a fact in issue

HRE 702. Generally, in order to so assist the
jury an expert nmust base his [or her] testinony upon a sound
factual foundation; any inference or opinions nust be the
product of an explicable and reliable system of analysis;
and such opinions nmust add to the common under st andi ng of
the jury. See HRE Rul e 703.

Fukusaku, 85 Hawai‘ at 472-73, 946 P.2d at 42-43 (quoting State
v. Mael ega, 80 Hawai‘i 172, 181, 907 P.2d 758, 767 (1995)
(quotation omtted)) (enphases added and del eted) (brackets in

original). Mre specifically, in State v. Mntal bo, 73 Haw. 130,

140, 828 P.2d 1274, 1280-81 (1992), we listed five factors to

ensure that expert testinony is both relevant and reliabl e:

(1) the evidence will assist the trier of fact to
under stand the evidence or to deternmine a fact in
i ssue;

(2) the evidence will add to the common understandi ng of
the jury;

(3) the underlying theory is generally accepted as valid;

(4) the procedures used are generally accepted as reliable
i f performed properly;

(5) t he procedures were applied and conducted properly in
t he present instance.
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Id. (quoted in State v. Sanpbnte, 83 Hawai‘i 507, 533, 928 P.2d 1

27 (1996); Mael ega, 80 Hawai ‘i at 181, 907 P.2d at 767; and State
v. lto, 90 Hawai‘i 225, 235, 978 P.2d 191, 201 (App. 1999)).

In this case, the trial court had anple justification
for finding that a consideration of these five factors listed in
Mont al bo demanded an exclusi on of the reconstruction video. The
record reflects the critical assunptions that Canpbell nmade in
creating his reconstruction: (1) the speed of the vehicle;

(2) the speed of the victims bicycle; and (3) the position of
the victimas she rode her bicycle. An excerpt of the transcript
reveal s that, even assum ng the program used by Canpbell was
scientifically valid, the inputs, which are vital to the result,

were unreliable:

Q (by prosecutor): So the 3 point 5 [mles per hour] that
you picked [for the bicycle speed] in this particular
program was not based upon any information in this case?
A (by Canmpbell): None what soever.

Q Oher than an assunption nade by you?

A. Exactly.

Q And the position of Dana Ireland’ s body, when you went to
that icon and selected the position of her body, you

sel ected a position which, uh, you assuned again that she
was in at the tinme of inpact?

A: That’'s correct.

Q@ And [changing her position on the bicycle] would be
somet hing that could possibly affect the results of this
pr ogr anf

A: It would give you perhaps a different point of inpact.
Q Al right. And that would be inmportant for purposes of
running this program correct? This sinulation

A O course. You can do anything you can, uh, that you
wish to do within, uh, the limts of the program

Q And, again, 20 niles per hour was sonething that you
sel ected [for the speed of the car]?

A: Yes, | did.

An assunption that you nede?

Yes, it is.

Not based on any fact or data?

QX0
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A: None what soever.

tglcﬁe | ast question. You said that as |long as you i nput
data which is within—which is not mathematically inpossible,
you press the button, it’s gonna kick out something?

A: True.

Mor eover, the conputer reconstruction failed to take into account

the critical fact that the car’'s fender was curved:

Q [T]he [f]lender of a VWbug is curved; right?

A. Right.

Q But the contact points that you inserted were plane?

A: Right, yes.

Q Were flat?

A Yes.

Q So, those contact points did not sinulate the exact same

curved surface of the VWhbug, correct?
A: That’'s true.

Consequently, the record denonstrates that the trial court had
sufficient reason to question the reliability, and even
rel evance, of this reconstruction video.

The Commentary to HRE Rule 703 provides insight to the

case at issue:

A court would not be justified in “adnmitting in evidence the
opi nion of an ‘accidentologist’ as to the point of inpact in
an autonobile collision based on statenents of bystanders,
since this requirenment [that facts or data nust be
established as reliable in the particular field] is not
satisfied.”

HRE Rul e 703 Commentary (quoting Fed. R Evid. 703 advisory
conmttee’'s note). Likew se, even if the reconstruction program
used by Canpbell was “generally accepted” as “valid” (factor 3 of
Mont al bo) and “reliable” (factor 4), given the unsupported
assunptions of critical inputs made by Canpbell, the trial court
woul d be justified in finding that the evidence would not “assi st
the trier of fact to understand the evidence or to determ ne a

fact in issue” (factor 1), the evidence would not “add to the
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common understanding of the jury” (factor 2), and the procedures
were not “applied and conducted properly in the present instance”
(factor 5). Montal bo, 73 Haw. at 140, 828 P.2d at 1280-81.
Thus, the trial court did not abuse its discretion in excluding
Paul i ne’ s expert w tness’s videotape.

Because the trial court excluded the reconstruction
vi deot ape on HRE Rule 702 grounds, the trial court was not
required to view the videotape prior to excluding it. Pauline
m st akenly quotes Loevsky for the broad proposition that “where
the adm ssibility of the contents of a visual recording is at
issue in a judicial proceeding, [the Hawai‘ Suprene Court]
direct[s] that Hawaii trial courts in the future undertake their
best efforts in attenpting to view the subject visual recording
prior toruling on its admssibility.” Pauline, however,
generalizes this court’s statenment to apply to all situations
where a court is determning the admssibility of visual
recording in evidence. Nevertheless, as we clarified in Tabieros

v. Cark Equipnment Co., 85 Hawai‘i 336, 377, 944 P.2d 2379, 1320

(1997), the statenent in Loevsky applies specifically to HRE Rule
403 rulings. The Internmedi ate Court of Appeals explained the

reason for this limted application:

It is [the unfair prejudice] of the adm ssibility question
that nakes preview ng the videotape of critical inportance.
The trial court nmust view the tape to determne how the jury
woul d react to the videotape' s contents in order to properly
exercise its discretionary authority to adnit or reject the
vi deot ape as evi dence.

Lau v. Allied Wiolesale, Inc., 82 Hawai‘i 428, 434, 922 P.2d
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1041, 1048 (App. 1996) (citing Hunt v. Coyne Cylinder Co., 956

F.2d 1319, 1328 (6th G r. 1992)). Therefore, given that the
trial court in this case excluded the videotape based on HRE Rul e
702, rather than HRE Rule 403, the trial court did not err by
refraining fromreview ng the videot ape.

C. Jury Views of the Car and the Trunk Hood “ Experinent”

1. Vi ew as Evi dence

Paul i ne argues that the viewing of the car was not in

evi dence. W, now, address the issue of the evidentiary status

of views.

a. Hawai i Law

In 1962, the O Daniel court stated, “In this
jurisdiction a viewis not evidence. |Its sole purpose is to

permt the trier of the facts to have a better understandi ng of
the testinmony. A view cannot be enployed as a basis for

judgrment.” O Daniel v. Inter-Island Resorts, Ltd., 46 Haw. 197,

202-03, 377 P.2d 609, 612 (1962) (citing Von Holt v. Isunp Taisha

Kyo M ssion, 42 Haw. 671 (1958)). This rule is justified by two

primary reasons: (1) the judgnent nust be based “upon testinony

given in open court,” MCanon v. Davis, 127 NW 329, 330 (M ch.

1910) (cited in Von Holt, 42 Haw. at 671); see also First

National Bank v. difton Arnmory Co., 128 P. 810 (Ariz. 1912)

(cited in Von Holt, 42 Haw. at 671), and relatedly (2) “[a]n

appel l ate court can only review the cold record.” Honolulu v.

Cavness, 45 Hawai ‘i 232, 234, 364 P.2d 646, 648 (1961).
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b. O her Jurisdictions’ Law and Legal Schol arship

Li ke Hawai ‘i, many other jurisdictions do not consider
a view as evidence: “A large nunber of jurisdictions, probably a
majority, holds that a viewis not itself evidence, but is only
to assist the trier of fact in understanding and eval uating the

evidence.” 2 MCormck on Evidence § 216 (5th ed. 1999). See

e.g., Stephenson v. State, 742 N. E. 2d 463 (Ind. 2001); Garrett v.

Commonweal th, 48 S.W3d 6 (Ky. 2001); State v. Perkins, 204 P.2d

207 (Wash. 1949); Anerican Family Mut. Ins. Co. v. Shannon, 356

N.W2d 175, 179 (Wsc. 1984).

Nevert hel ess, McCornick notes that “[c]omrentators have
uni formy condemmed t he downgradi ng of views to non-evidentiary
status, and a substantial nunmber of courts hold a view to be
evidence like any other.” 1d. at § 216 (citing articles and
cases). In fact, in repealing its |ong-established ban on
treating a view as evidence, the United States Court of Appeals
of the First GCrcuit recently declared that though the majority
position nay be that a view is not evidence, “the nmomentum

appears to be headed in the opposite direction”:

I ndeed, npbst of the usual comentators on matters of

evi dence either question the rationale for excluding views
fromevidentiary status, observe that that position has | ost
favor, or both. See McCorm ck on Evidence § 216, at 29 (the
“preferable” positionis that a viewis “evidence |ike any
other”); 22 Charles Alan Wight & Kenneth W Graham Jr.
Federal Practice and Procedure 8§ 5176, at 141 (1978) (“The
notion that a viewis not ‘evidence’ has been discredited by
the witers, and explicitly rejected by one nodern code.”)
(citations onmtted); 2 Joseph McLaughlin, ed., Winstein's
Federal Evidence 8§ 403.07[4] (2d ed. 1999) (“[T]he nodern
position is that the view does provide independent

-32-



evi dence.”); 4 John Henry Wgnore, Wagnore on Evidence

§ 1168, at 391, 388 (1972) (referring to the “unsound
theory” that a view “does not involve the consideration of
evidence by the jury” and noting that “it has in nobst
jurisdictions been repudiated”). . John M Maguire, Cases

and Materials on Evidence 141 (1973) (noting that courts are
di vided on the question but not taking a position).

United States v. Gray, 199 F.3d 547, 548-49 (1st Cir. 1999).

| ndeed, an exami nation of the two primary reasons cited
for not considering a view as evidence -- (1) the need for
evidence to be given in the courtroom where there are procedural
safeguards, and (2) the need for a record in case of appeal --
reveals that there is little to reasonably justify such a rule.

i . Pr ocedur al Saf equar ds

First, the need for evidence to be given in the
courtroomis primarily prem sed on precluding dangers associ at ed

with a lack of procedural safeguards. See Anerican Famly Mit.

Ins. Co., 356 NNW2d at 180. Nevertheless, a trial court can
easi |y address such concern by ensuring that certain procedural
safeguards are in place at a view '* See infra Section
I11.C 2. a.

ii. Record on Appeal

Secondl y, the supposed justification regarding the need

for a record on appeal has been sharply criticized by courts and

14 Prof essor H D. Wendorf has pointed out by way of a porcine
anal ogy: “The fact that pigs will eat gardens is not areally good reason for
slaughtering all swine. It nmay be a perfectly good reason for building
fences. It is not a satisfactory basis for killing off the entire pork

supply.” H D. Wendorf, Sone Views on Jury Views, 15 BAYLOR L. REV. 379, 384-
85 (1963). Sinmilarly, the proper response to a fear of procedural defects in
views is to establish procedural safeguards, not to elimnate conpletely the
consi deration of views as evidence.
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| egal commentators alike. MCormck observes that the rule
excluding a view as evidence “undoubtedly rests in |arge part
upon the consideration that facts garnered by the juryl® froma
view are difficult or inpossible to enbody in the witten record,
t hus rendering review of questions concerni ng wei ght or
sufficiency of the evidence inpracticable.” 1d. at 8§ 216; see

also Lillie v. United States, 953 F.2d 1188, 1191 (10th Gr

1992). Nevertheless, MCormck then seriously questions the
soundness of such rule through two argunments. First, it notes
that the supposed reason regarding the need for a record on
appeal “ignores the fact that many ot her varieties of
denonstrative evidence are to sone extent subject to the sane
difficulty.” I1d. Simlarly, the Texas Court of Appeals

poi ntedly observed that such concern applied equally to already

adm ssi bl e evi dence:

Is it true, or is it a standard test or even a test at all,
that the legality and adm ssibility of evidence depends upon
the fact that it nust be such as can and nust be
incorporated into and brought up by the record? W know of
no such rul e announced by any standard work on the |aw of
evidence. If it be true, then the identification, the

poi nting out of a defendant in court, is not legitimate or
adm ssi bl e because he cannot be sent up here with the
record. A witness’'s countenance, tone of voice, node and
manner of expression, and general demeanor on the stand
oftentimes influence the jury as nuch in estimating the

wei ght they give and attach to his testinony as the words he
utters, and yet they cannot be sent up with the record[.]

Hart v. State, 15 Tex. App. 202, 228 (1883) (internal quotations

omtted), cited in Gay, 199 F.3d 547 at 549-50. Mdreover, this

15 For the npbst part, we use the terns “jury view and “view
i nt erchangeably. CQur discussion regarding views generally applies to al
Vi ewi ngs, whether by the judge or by the jury.
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consideration is outweighed by the pursuit of the truth at
trial.?®

McCorm ck’s second argunent agai nst the supposed need
for a record on appeal is that “it is unreasonable to assune that
jurors, however they may be instructed, will apply the
nmet aphysi cal distinction suggested and ignore the evidence of
their own senses when it conflicts with the testinony of the

wtnesses.” |d. at 8 216. See also 2 Weinstein's Federal

Evi dence 8 403.07[4] (2d. ed. 2000) (such distinction is “lost on

ajury”); 4 Wagnore on Evidence 8§ 1168, at 385-86 (1972 & Supp.

2000) (such distinction is “sinply not correct in fact”).

| ndeed, the United States Supreme Court in Snyder v. Comonweal th

noted “that the know edge derived froman inspection of the scene
may be characterized as evidence.” 291 U S 97, 113 (1934),

overruled on other grounds by Malloy v. Hogan, 378 U.S. 1 (1964).

In that case, the trial court judge had instructed the jury to

treat the view as evidence, in contravention of the state suprene

16 Prof essor Thomas P. Hardman explained that the prinmary focus of
justice should be on the trial at hand, rather than the possibility of an
appeal

[An] argunent against this [alleged need for a record on
appeal] is that cases are tried, or should be tried, for the
pur pose of achieving the best possible results in the first
court of record, where nost trials end, and should end, even
t hough the achieving of such results must often deprive
reviewing tribunals of some of the advantages held by the
trial court. Because of the inescapable i[n]perfections

i nherent in a review by an appellate tribunal, this is a
price we nust pay if we hope to obtain the nost socially
desirable results in the greatest possible nunmber of cases.

Thomas P. Hardman, The Evidentiary Effect of a View. Stare Decisis or Stare
Dictis? 53 W VA L. REV. 103, 114 (1951).
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court’s declaration that a view not be treated as evi dence. See
id. at 104, 121-22. Nevertheless, the court asserted that, in
reality, a view nust be treated as evidence given its actua

i npact on the trier of fact: “Even so, [a view s] inevitable
effect is that of evidence, no matter what | abel the judge may

choose to give it.” 1d. at 121-22 (citing Commonweal th v.

Handren, 158 N. E. 894 (Mass. 1927); Wagnore, vol. 2, § 1168, p.
705 et seq., vol. 3 88 1802, 1803 (collating decisions)).
Simlarly, the First GCrcuit acknow edged that although other
jurisdictions “vary as to whether a viewis treated as evidence
or sinply as an aid to help the trier of fact understand the
evidence, . . . such a distinction is only semantic, because any
kind of presentation to the jury or the judge to help the fact
finder determ ne what the truth is and assim|ate and understand
the evidence is itself evidence.” Gay, 199 F. 3d at 549. See

also Lillie, 953 F.2d at 1190.

I ndeed, not considering a view as evi dence may very
wel |l vitiate the useful ness of having the viewin the first
pl ace. " Likew se, a West Virginia court early on expl ai ned that
not treating a view as evidence would not only be unfair to the

jury, but would also obstruct its pursuit of the truth:

To instruct . . . [the jury] to disregard everything they
saw, and every inpression they derived fromthe view, would

o As Professor Wendorf reasoned, “It would be pointless and |argely
negate the benefits of a viewto send the jury out to view and then instruct
that no weight could be given in the jury deliberations to what was perceived
at the scene.” Wendorf at 393.
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be to mislead them because it is apparent that the view
woul d be absolutely usel ess, and woul d not conduce to a
“just decision,” if both sight and apprehensi on were to be
cl osed against the results naturally to be derived froman
i nspection of the premn ses.

Fox v. Baltinore & Ghio Ry., 12 S.E. 757, 762 (W Va. 1890)

(citations omtted).

Mor eover, given the advancenent in technol ogy,
recording a view today is nuch easier and nore conprehensive. In
justifying its recent change of treating a view as evidence, the
First Crcuit pointed out the court’s ability to enpl oy

t echnol ogi cal innovati ons:

[T]he rationale for [not considering a view as evi dence]
increasingly lacks force as technol ogy advances. The
position that a view should not be considered evi dence
appears to derive froma concern that the “facts” gathered
by the jury froman on-the-scene observati on cannot be nade
part of the record for purposes of appeal. A record of a

vi ew can be nade, however, through the use of video or other
phot ographi ¢ equi pment, as well as through transcription of
any renmarks made.

Gay, 199 F.3d at 549-50 (quoting Hart, 15 Tex. C. App. at 228)
(citations omtted).

iii. Avoidance of Arbitrary Exclusion of Evidence

The very definition of a view favors treating it as

evi dence. Bl ack’s Law Dictionary defines a “view as “the act or

proceedi ng by which [a] tribunal goes to an object which cannot
be produced in court because it is imobvable or inconvenient to

remove, and there observes it.” Black’'s Law Dictionary 1568 (6th

ed. 1990). Likew se, MCorm ck notes that the only reason that a
trier of fact views the object outside of the courtroomis that

it is too large to be brought into the courtroom
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The courts, like the prophet, have sensibly recognized that
if a thing cannot be brought to the observer, the observer
must go to the thing. Venturing forth to observe places or
obj ects which are material to litigation but which cannot
feasi bly be brought, or satisfactorily reproduced, within
the courtroom is ternmed a “view”

McCormi ck at § 216. Assumi ng that proper safeguards are

i mpl enented, see infra Section Il11.C. 2.a, there is no legitimte
reason to treat large objects differently sinply because of their
si ze. 18 In fact, not allowing |arge objects in evidence would
likely frustrate the pursuit of truth by the trier of fact. A
court wisely noted long ago that it thwarts justice and defies
logic for courts to seek the truth only to the extent that it
fits through the courtroom doors:

There can be no difference in the proffer of objects to the
jury in the courtroom and such exhibition by taking the jury
to view such objects, when they are not susceptible of being
brought into court. The reason the jury is taken to view
the ground is sinply because it is physically inpossible to
bring it into the courtroom and it is therefore necessary,
in order that the jury may have all of the Iight obtainable
upon the subject to which the inquiry is directed, that it
be taken and shown these objects which forma part of the
subj ect of inquiry.

State v. McCausland, 96 S.E. 938, 939 (W Va. 1918) (citations

omtted).?

18 Pr of essor Wendorf enphasi zed the arbitrariness and unfairness of
excl udi ng objects that happen to be | arge:

[Clourts have long adnmtted i n evidence objects small enough
to be brought into the courtroom The acceptance of
phot ogr aphi ¢ evi dence plus snall objects cannot be
successfully distinguished fromjury views. |If the jurors
can be shown a snall object or a photograph of an object of
any size in the courtroom why not permnit them under proper
supervision to step outside to see a |arger subject?

Wendorf at 383.

10 Indeed, in this case, the trial court judge commented that the
jury would be “examining [the car] in a different [ocation than the courtroom
only because of the size of the item”
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Therefore, we hold that in this jurisdiction, a view

constitutes independent evidence. To the extent that Von Holt v.

| zuno Tai sha Kyo M ssion of Hawaii and its progeny are

i nconsistent with today’ s hol ding, they are overrul ed.
Accordingly, the trial court judge in this case properly
considered the view of the car as evidence.

2. Procedural Saf equards at a View

The trial court nmust ensure that certain procedural
saf eguards are in place to guarantee not only the “accuracy and

reliability” of the view, Arerican Famly Miut. Ins. Co., 356

N.W2d at 180, but also, in a crimnal case, that defendant’s

interests are adequately protected, see generally State v.

Kekona, 77 Hawai‘i 403, 409, 886 P.2d 740, 746 (1994).
At the outset, the trial court judge has w de

discretion in granting or refusing a view. See MCormck § 216,

8§ 216 n.7. Judges should consider the follow ng factors:

(1) the view s inportance to the issue at question; (2) the
extent to which information fromthe view could be obtained from
ot her sources; and (3) the extent to which the object or place to

be vi ewed has changed since the controversy arose. See O Dani el

46 Haw. at 202, 377 P.2d at 612; Anerican Famly Mit. Ins. Co.,

356 NW2d at 179; McCormick § 216; 2 Winstein's Federal

Evi dence 8 403.07[4] n.21 (cases cited). A fourth rel ated
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consideration within the court’s discretionis the timng of the
vi ew. 20

When the trial court has decided to allow a view, such
i nspection should “enbody certain fundanmental safeguards.”

Clenente v. Carnicon-Puerto R co Managenent Associ ates, 52 F.3d

383, 386 (1st Cir. 1995), abrogated on other grounds by United

States v. Gray, 199 F.3d 547 (1st Cr. 1999). First, counsel

shoul d be given the opportunity to be present at the view,
al t hough the judge may place limts on counsel’s interaction with

t he subject of the view and the jurors. See Gay, 199 F.3d 547

at 550; denente, 52 F.3d at 386 (citing 2 McCorm ck on Evidence
8§ 216 (4th ed. 1992); John R Allison, “Conbinations of Decision-
Maki ng Functions, Ex Parte Communi cations, and Rel ated Bi asi ng

I nfl uences: A Process-Value Analysis,” 1993 Uah L. Rev. 1135,

1218-19). Cenerally, by allow ng counsel to be present, the
trial court can be assured that “the prem ses [or object] viewed
are in the sane condition as when the event occurred, or that the
court does not view the wong prem ses or objects.” Lillie, 953

F.2d at 1191 (citing H ghbarger v. Thornock, 498 P.2d 1302, 1304

(ldaho 1972)); Anerican Famly Miut. Ins. Co., 356 NNW2d 175, 179

(Ws. 1984); Highbarger, 498 P.2d at 1304-05.

20 The court should ensure that the view is conducted at a tine that
woul d “clarify the situation in the mnds of the jurors,” wthout “unduly []
enphasi z[ing] the information inparted at the view” Wndorf at 392.
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Second, the judge should be present at the jury view 2
See Gay, 199 F.3d at 550; Cenente, 52 F.3d at 386. The judge’s
presence is especially crucial where testinony or experinents
occur. 22

Third, the “court should enploy sone nethod of fully
and accurately recording that which transpires at the view,
usually by enlisting the attendance of a court reporter.”
Cenente, 52 F.3d at 386 (citation omtted). Such precaution
shoul d adequately address the expressed concern regarding a | ack
of a record on appeal, see supra Section Il1l.C. 1.b.ii. As
described earlier in Section Ill1.C. 1.b.ii, technol ogical
advancenents have dramatically increased trial courts’ abilities
to record views nore accurately.

A fourth safeguard is the defendant’s right to be
present at a jury view. W discuss this issue in Section
1. C 3.

By no neans are these four safeguards an exhaustive
l[ist. Rather, we recognize full well that “the fact that we now

regard a viewto be within the category of adm ssible evidence”

2 Since the viewis to be considered evidence, “the same degree of
supervision by the judge should be required as that given where the jurors are
exposed to any testinony having a bearing on the final decision.” Wndorf at
393.

22 Because “it will often be difficult to anticipate the occasions
when these conditions will arise,” the “proper judicial adm nistration demands
the presence and supervision of the judge at the view ” Wendorf at 393-94.
The judge should al so give appropriate instructions regarding jury conduct
during such proceeding. See id. at 296.
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may “in the future require special techniques and practices as
experience indicates.” Gay, 199 F. 3d at 550.

On review, a defect in the jury viewis treated like a
defect in the adm ssibility of any other evidence: harml ess

error analysis is applied. See State v. Gano, 92 Hawai‘i 161,

176, 988 P.2d 1153, 1168 (1999); see also Gray, 199 F.3d at 548;

Lillie, 953 F.2d at 1192. Counsel should tinely object to any

error. See Shanghai I nvestnent Co. v. Alteka Conpany, 92 Hawai i

482, 499, 993 P.2d 516, 533 (2000), overruled on other grounds by

Blair v. Ing, 96 Hawai ‘i 327, 31 P.3d 184 (2001). The First

Circuit observed the inportance of counsel objecting to a

procedural defect in a view

When a judge orders a view but strays fromthe prophyl axis
that shoul d acconpany it, an offended party must bring the
onmi ssions to the judge's attention in a tinmeous fashion,
and, if necessary, |odge a fornmal objection. A party’'s
failure to take appropriate action will, in npost cases,
forecl ose an appeal predicated on the oni ssion of standard
saf eguards.

Cenente, 52 F.3d at 387. |In Snyder, the United States Suprene
Court criticized the judge' s statenent during the jury view that
a gas punp was not present at the hom cide. Snyder, 291 U S. at
118 (noting that this “blunder” goes “beyond the bounds of

expl anation appropriate for showers”). Nonethel ess, the Court
concluded that “[t]he verdict is not upset for such a cause, if
there was no substantial harm” 1d. (citations omtted).

Simlarly, in Devin v. Detella, 101 F.3d 1206 (7th Cr. 1996),

t he defendant argued that the trial court judge had erred by

bei ng absent and not allowing a court reporter to record the
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view. Wile stating that these absences were error, the Seventh
Crcuit determ ned that such defects were harnl ess:

We do not nmean to suggest that the procedures enpl oyed by
the trial court in the instant case were ideal; the
oversight of the trial judge and the presence of a court
reporter at the view are generally considered desirable.
However, a “procedure does not run afoul of the Fourteenth
Amendnent because anot her nethod may seemto our thinking to
be fairer or wiser or to give a surer promise of protection
to the prisoner at the bar.” [The defendant] has failed to
denmonstrate that he was prejudiced either by the absence of
a court reporter or by the court’s failure to appoint an
inmpartial guide--much less that he was denied a fair tria
in violation of the Fourteenth Amendnent.

1d. at 1210 (quoting Snyder, 291 U.S. at 105) (citations
omtted). Because (1) defense counsel failed to object to such
absences, see id., (2) the defendant had an “[o] pportunity .

to |l earn whatever there was a need to know,” id. at 1209 (citing
Snyder, 291 U S. at 109) (brackets in original), and (3) the
trial judge had given detailed instructions, which, absent
evidence to the contrary, are presuned to have been foll owed, see
id. at 1210, the Seventh Circuit deenmed the errors harnl ess.

In the case at bar, Pauline contends that his right to
counsel was violated during the view W address this and ot her
procedural oversights by the trial court with respect to the jury
Vi ews.

Counsel was not given the opportunity to be present at
the views. Neverthel ess, because the prinmary reason counsel
shoul d be present is to ensure the integrity of the object being
viewed and there was no such danger here, this error was
harm ess. First, and nost inportantly, not only had Pauline

hi nsel f already identified the car, but Pauline s counsel had
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al so previously inspected the car. Second, both Pauline and the
prosecution repeatedly referred to the car that was viewed and
treated it as evidence. Indeed, Pauline s expert wtness, Janes
Canpbel |, inspected the vehicle five tinmes, and not only
testified at great |length about it, but also introduced over
forty detail ed photographs of the car. Third, counsel failed to
obj ect when the trial court stated that no counsel would be
present. Fourth, the danger of not having counsel present was
drastically reduced by the restriction placed on the views,
specifically, that there would be no talking. Fifth, the trial
court allowed Pauline’ s counsel to voice any concerns or
obj ections before and after the jury viewings.?® Finally, a
review of the record inits entirety reveals that Pauline had
anpl e opportunity to controvert the prosecution’s claimthat the
car was involved in the crine. Typically, the concern with an
i nproper view is that the defendant has “no opportunity to cross-
exam ne, to object to the introduction of the evidence, or to
rebut the evidence.” Lillie, 953 F.2d at 1191. Such was not the
case here.

The judge was not present at the second view, although

she had indicated that the viewi ng would be “done just with the

23 The second jury view ng of the car was necessitated by the fact
that the gas tank was not in the trunk during the first view ng.
Nevert hel ess, given the fact that Pauline was all owed the opportunity to voice
his concerns, the trial court was able to take curative steps through the
second vi ew ng.
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Jurors and the Court.” Rather, the judge’s two court clerks, who
were able to conmunicate with the judge, acconpanied the jury.

As mentioned in Section Il11.B.1, for purposes of effective
judicial adm nistration, the judge -- not clerks -- should be
present at the jury view, especially where a jury experinent is
al | oned. Nonet hel ess, (1) the clerks were able to comuni cate
with the judge, (2) at |east one of the clerks was present with
the jury at all times, and (3) the judge had given precautionary
i nstructions before the views, which we presune to have been
substantially followed, in the absence of any indication to the

contrary, see State v. Klinge, 92 Hawai‘i 577, 592, 994 P.2d 509,

524 (2000) (quoting State v. Knight, 80 Hawai‘ 318, 327, 909

P.2d 1133, 1142 (1996) (quotation omtted)). See also Devin, 101

F.3d at 1210. Therefore, we hold that the absence of the judge
during the second view ng, though inappropriate, was harm ess.
The trial court also failed to record the jury view
properly. Wth respect to the first jury view, there is no
record, or even a sunmary, of the proceeding. After the second
view, the trial court did sunmarize what had occurred during the
jury view for the record. As Professor Wndorf noted, “Even
conceding the objection directed to a lack of record . . . it can
be adequately answered by providing a sunmary of the view
proceedings in the record.” Wndorf at 384. Moreover, though
there is no transcript of either jury views, we regard the error

as harnmless in that there was no conversation to be transcri bed.
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Granted, there was sone conduct by the jury, but this was
described in the record by the court. 1In addition, counsel
failed to object when given the opportunity to do so.

Anot her possible concern deals with the timng of these
views. The jury viewed the car imediately prior to closing
argurments. However, courts have held that decisions such as the
timng of a jury view are conmtted to the trial judge's

di scretion.?® See, e.q., Hanpton v. State, 623 P.2d 318, 319

(Al 'aska 1981) (citing Battese v. State, 425 P.2d 606, 608 (Al aska
1967)) .

Here, not only was the car a pivotal part of the case,
but also the views were not unduly or unfairly prejudicial at
this | ate phase of the trial inasmuch as nunerous photographs of
the car had already been admitted into evidence. Thus, the trial
court did not abuse its discretion in allowing the views at this

tine.

24 Prof essor Wendorf al so observed the practical necessity of giving
the trial judge w de discretion

Much nay be said for the proposition that requests for views

normal |y should be nade prior to the trial. However, in
many cases it is inpossible to deternine in advance whether
a viewis needed. |In such cases, of course, a rule

requi ri ng advance requests for views would tend to def eat
the ends of justice and fairness toward which the granting
of views is directed in the first place. It appears,
therefore, that a rigid rule delineating the timng of
requests to view is objectionable and to be avoided. In
short, the sound discretion of the trial judge should govern
the timing of views -- with reversal for abuse, of course.

Wendor f at 392.
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Mor eover, despite such defects in procedural
saf eguards, there was overwhel m ng evidence, aside fromthe
views, that pointed to Pauline’ s guilt. First, Pauline confessed
to multiple parties, including the police. Second, at the scene
where Ireland’ s body was found was a t-shirt soaked with
I rel and’ s bl ood, which was subsequently identified as bel ongi ng
to Pauline. Third, a witness who |ived across the street from
the Schweitzers testified that the brothers did work to the front
of the car and painted the car yellowin the days inmediately
followng the alleged nurder. Finally, an autonobile collision
reconstructioni st and a forensic pathol ogist testified that the
damage to Ireland was consistent with Pauline’s confession. In
fact, the views of the car were in large part a validation of the
detail ed photos of the car, including close-ups of the front
trunk and fender, which had al ready been admitted.? |ndeed, two
phot os were admtted in evidence that showed the front trunk,
both with and wi thout the gas tank in place. Thus, the defects

inthe jury views are harnmless. See Gray, 199 F. 3d at 548.

2 Al t hough one could argue that the views were not necessary given
t hat phot ographs of the car had already been adnmitted in evidence, this is
only one factor to be considered by the trial court in deternmi ning whether to
allow a view. See Section IlIl.B.1. 1In this case, the other factors favored a
view, specifically, the car was an extrenmely inportant part of the alleged
crinmes and the car had not changed substantially since the time of the all eged
incident. Moreover, it is not clear that all of the information gained from
the view was nerely duplicative of the photos in evidence.
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3. Anot her Procedural Safequard: Defendant’'s Presence

On appeal, Pauline contends that his right to be
present at the jury views was violated. W, next, turn to this
i ssue.

Under Hawai‘ law, there is a generalized right to be
present at “every stage of trial” by the defendant, pursuant to
Hawai ‘i Rul es of Penal Procedure (HRPP) Rule 43(a). W have
generally stated that “[i]t has | ong been recognized in the
American crimnal justice systemthat a defendant has a right to

be present at all stages of his trial[,]” State v. Sanuel, 74

Haw. 141, 154, 838 P.2d 1374, 1381 (1992) (quoting State v.
kunura, 58 Haw. 425, 427, 570 P.2d 848, 851 (1977) (citation
omtted)) (internal quotation marks omtted), and that “in a
proceedi ng where the jury is present or testinony is given, the
defendant’ s presence is constitutionally required.” 1d.; see

also State v. Texidor, 73 Haw. 97, 98, 828 P.2d 280, 281 (1992).

Thus, Pauline had a right to be present at the jury view of the
car.

However, as with ot her procedural safeguards, a
violation of a defendant’s right of presence is subject to
harm ess error analysis, unless the deprivation, by its very

nat ure, cannot be harm ess. See Rushen v. Spain, 464 U S. 114,

117-18 (1983); Snyder, 291 U. S. at 118. Under this standard,
this court nust “determ ne whether there is a reasonabl e

possibility that the error conplai ned of m ght have contri buted
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to the conviction.” State v. Wite, 92 Hawai ‘i 192, 198, 990

P.2d 90, 96 (1999) (citing State v. Balisbisana, 83 Hawai ‘i 1009,

113-14, 924 P.2d 1215, 1219-20 (1996)) (internal quotation marks

omtted); see also State v. Estrada, 69 Haw. 204, 227, 738 P.2d

812, 828 (1987).

An exam nation of the case at bar reveals that none of
the reasons behind the right of presence are inplicated, and
accordingly, the court’s failure to allow Pauline the right of
presence at the two jury views is harmess error. Pauline’s
presence at the views did not bear “a relation, reasonably
substantial, to his opportunity to defend.” Snyder, 291 U S. at
105-06. First, the jury viewings entailed of no witnesses to
confront. Second, there were no proceedings for Pauline to have
“heard” because there was no speaking. Because the court
prohibited all talking, “[t]here [was] nothing he could do if he
were there, and al nost nothing he could gain.” 1d. at 108.

Third, given that the car was identified by Pauline and inspected
both by Pauline’ s counsel and an expert witness on nultiple
occasions, there was mnimal, if any, danger of significant
changes to the car. See Lews, 365 NW2d at 682. The court
permtted a second viewing of the car to remedy the fact that the
gas tank was mssing fromthe car in first view ng.

Addi tionally, Pauline had already pointed out the changed col or
of the car and the absence of fenders. A fortiori, in this case

where not only did Pauline introduce over forty detailed
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phot ographs of the car as evidence but al so personally identified
the car as being involved in the alleged crinme, Pauline s absence
at the view did not constitute substantial prejudice. Fourth,
the trial court allowed Pauline’ s counsel to voice any concerns
or objections before and after the jury viewings. Finally, a
review of the record in its entirety reveals that Pauline had
anpl e opportunity to refute the prosecution’s claimthat the car
was involved in the crine.

Thus, given that views are consi dered evi dence, and
that the general rule is that the defendant nust be present when
evi dence i s adduced, the circuit court erred by denying Pauline
the ability to be present at the jury view of the car.
Nonet hel ess, such error proved to be harm ess, given the analysis
above.

4. Experi nent ati on

Paul ine clains that the jury inproperly conducted an
experinment. Therefore, he argues that the jury's consideration
of such “non-evidentiary ‘materials’” violated his rights of due
process, confrontation, and counsel.

Al t hough we have previously discussed jury experinents

during unaut hori zed views, see Carpenter v. Honolulu Rapid

Transit Co., 35 Haw. 761 (1940); Medeiros v. Udell, 34 Haw. 632

(1938), we have not yet addressed experinents during an
authorized view. Just as courts allow jury interaction with

objects admtted in evidence, the trial court may simlarly allow
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such interaction at a jury view. As the First GCrcuit noted, the
trial court may, “[i]n the exercise of sound judicial
discretion[,] . . . permt the conduct of experinments at the
view "2 Cdenente, 52 F.3d at 388 n. 4.

G anted, reasonable mnds could differ as to the |Iine
demarcating an “experinent” froma “careful inspection of an
exhibit.” The dispositive issue, however, is not what conduct
qualifies as an “experinent,” but rather whether the conduct |ed
to the production of “new evidence. Accordingly, we avoid “the
tyranny of |abels,” Snyder, 291 U S. at 114, and, rather, focus
on this essential issue.

Cenerally, experinments are prohibited “only where the
result is the production of ‘new evidence,” specifically,
“evidence which . . . is not possible for the party injured to

nmeet, answer, or explain.” People v. Cooper, 95 Cal. App. 3d

844, 853, 157 Cal. Rptr. 348, 353 (1979) (citation onitted).
“[While we do not condone freewheeling experinmentation on the
jurors’ part during a view,” Cenente, 52 F.3d at 388, the jury
“may carry out experinents within the lines of offered evidence”

or “which anbunt to no nore than a careful exan nation of the

26 In arguing that the trial court may allow experinents at a view,
Prof essor Wendorf reasoned that “inprovement in the conduct of litigation may
be achieved by the judicious utilization of all reasonabl e sources of
information by the triers of fact.” Wndorf at 394. |Indeed, given that “the
use of scientific evidence has progressed favorably,” according to Professor
Wendorf, “only the lazy, the inept or the advocate of a weak cause should fear
the properly supervised conduct of an experinment at the scene in dispute.”
ld. at 394-95.
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evi dence which was presented in court.” Cooper, 95 Cal. App. 3d

at 853-54, 157 Cal. Rptr. at 353 (citations omtted); see also

McCormck 8 217. If the jury conducts an experinent that
produces “new’ evidence, the court nust then exam ne whether the
def endant was thereby denied his or her right to a fair trial by

an inpartial jury. See State v. Keliiholokai, 58 Haw. 356, 358,

569 P.2d 891, 893-94 (1977) (“The jury’s verdict nmust be based
upon evi dence received in open court and not from outside
sources.”) (citation omtted). |In other words, it mnmust determ ne

whet her the defendant was substantially prejudiced as a result.

See kunura, 78 Hawai‘i at 394, 894 P.2d at 92 (citing

Kel iihol okai, 58 Haw. at 360, 569 P.2d at 895).

At issue here is the placenent of the trunk hood on the
front trunk and the subsequent opening and cl osing of the trunk
hood.?” Just as the jury was allowed to open and cl ose the door
of the car, it was also able to open and cl ose the trunk hood.
The jury’s conduct in this case did not result in new evidence.
Here, the jury’ s “experinent” was nerely an exam nation of the
car and trunk hood being viewed with respect to Detective Steven
Quillernpo’s testinony about Ireland fitting in the trunk. The
trial court should expect a conscientious jury to exam ne closely

the car and testinony as they relate to each other. After all,

2 As described in Section I11.C. 2, the trial court judge should be
present to supervise an experinment. Nevertheless, in this case, such error
was harnl ess.
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exhibits and testinmony are not admtted in a vacuum Cf. Cooper,

95 Cal. App. 3d at 854, 157 Cal. Rptr. at 354. Because this
experinment did not |lead to new evidence, there was nothing for
Pauline to “neet, answer, or explain,” id. at 853, 157 Cal. Rptr.
at 353, and, consequently, there is no way for Pauline to show
that he had been substantially prejudiced. Indeed, the only
potential bearing the “experinent” had on Pauline’s guilt was
whet her Ireland’ s body could fit in the trunk. The opening and
closing of the trunk hood added little, if anything at all, to
this question because the jury had already viewed the trunk
itself and photos of the trunk hood cl osed on the front trunk;
and an exhibit detailing the car’s dinmensions had been adm tted
into evidence. Mreover, even after being infornmed of the jury’s
conduct, Pauline failed to object. Thus, the jury experinent
with respect to the trunk hood was all owabl e because it did not
produce new evi dence and, thus, did not substantially prejudice
Paul i ne.

D. Prosecution’'s Wthdrawal of |Included Ofenses Wthout On-
The- Record Col | oquy

Paul i ne asserts that mansl aughter and assault in the
first degree are included offenses of murder in the second
degree. Thus, Pauline urges that the trial court’s failure to
engage in an on-the-record colloquy with himregarding the

wi t hdrawal of the included offense instructions was plain error
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affecting his substantial rights and denying hima fair trial.?®
Si nce defense counsel did not object to the alleged
error at trial, we nust review the issue under the plain error
standard. Pinero, 75 Haw. at 291-92, 859 P.2d at 1374
(“Odinarily, instructions to which no objection was nade at
trial may not be raised as error on appeal[; however, ]
[W here an erroneous instruction affected the substantial rights
of a defendant, . . . we may notice the error as "plain
error[.]").

In State v. Kupau, 76 Hawai‘<i 387, 395, 879 P.2d 492,

500 (1994), overruled by State v. Haanio, 94 Hawai‘ 405, 16 P.3d

246 (2001),2° this court held that a “trial judge nust bring al

i ncluded offense instructions that are supported by the evidence
to the attention of the parties.” Alternatively, “a trial court
“is not obligated to charge the jury with respect to an included
of fense unless there is a rational basis in the evidence for a
verdi ct acquitting the defendant of the offense charged and

convicting himof the included offense.”” 1d. at 390, 879 P.2d

28 Specifically, Pauline argues that mansl aughter and assault in the
first degree are included offenses of murder in the second degree, that
assault in the second degree and in the third degree are included of fenses of
nmurder in the second degree, and that sexual assault in the second degree,
third degree, and fourth degree are included offenses of sexual assault in the
first degree.

29 The analysis in this case is unaffected by Haani o, 94 Hawai‘ 405,
16 P. 3d 246, because that case: (1) only applies prospectively, see id. at
407, 407 n.1, 16 P.3d at 248, 248 n.1, and (2) still requires a “rationa

basis in the evidence” for giving an included offense instruction, id. at 407,
16 P.3d at 248.
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at 495 (citing HRS 8 701-109(5) (1985)). In State v. Kinnane, 79
Hawai ‘i 46, 49, 897 P.2d 973, 976 (1995) (citation onitted)
(enmphasi s added), we further declared, “Indeed, in the absence of

such a rational basis in the evidence, the trial court should not

instruct the jury as to included offenses.” Thus, the trial
court’s obligation to instruct the jury on mansl aughter and
assault, assum ng they are included of fenses, depends on whet her
the jury could have rationally acquitted Pauline of nmurder in the
second degree and convi cted him of either mansl aughter or

assault. See Haani o, 94 Hawai‘ 405, 16 P.3d 246.

G ven the facts of this case, there is no rational
basis to support the contention that the jury could have
rational ly acquitted Pauline of second degree nurder and
convi cted hi mof manslaughter or assault. Even if there had been
a rational basis to instruct the jury with respect to an offense
i ncluded wi thin second degree nmurder, the circuit court’s
erroneous failure to do so woul d neverthel ess have been harnl ess
because the jury found Pauline guilty of nmurder beyond a
reasonabl e doubt. As we held in Haanio, the failure to instruct

the jury on an included offense

is harm ess when the jury convicts the defendant of the
charged of fense or of an included offense greater than the

i ncluded of fense erroneously omtted fromthe instructions.
The error is harm ess because jurors are presuned to foll ow
the court’s instructions, and, under the standard jury
instructions, the jury in reaching a unaninous verdict as to
the charged offense or as to the greater included offense,
woul d not have reached, nuch | ess consi dered, the absent

| esser of fense on which it should have been instructed.

Haani o, 94 Hawai ‘i at 415-16, 16 P.3d at 256-57 (internal
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guot ati ons, brackets, and citations omtted). Thus, the circuit
court did not err by failing to engage in an on-the-record
col l oquy with Pauline before excluding the included offense

i nstructions.

E. Trial Court’s Denial of Pauline's Mdtion for a New Tri al

Paul i ne contends that the trial court abused its
di scretion by rejecting his notion for a newtrial. He argues
that the trial court denied himthe opportunity to make a prinma
faci e showi ng of juror m sconduct and inproperly shifted the
burden of proving whether the m sconduct was harnl ess beyond a
reasonabl e doubt fromthe prosecution to him

In Furutani, 76 Hawai‘i at 179, 873 P.2d at 58, we
stated that “[a] fair trial by an inpartial jury is guaranteed to
the crimnally accused” under the state and federal
constitutions. W then established the proper framework for
dealing with a defendant’s claimin a crimnal case that his or

her right to a fair trial by an inpartial jury has been viol ated:

[T]he initial step for the trial court to take . . . isto
determ ne whether the nature of the [all eged deprivation]
rises to the level of being substantially prejudicial. |If
it does not rise to such a level, the trial court is under
no duty to interrogate the jury. . . . And whether it does
rise to the level of substantial prejudice . . . is

ordinarily a question comitted to the trial court’s
di scretion.

Id. at 180, 873 P.2d at 59 (quoting State v. Keliihol okai, 58

Haw. 356, 359, 569 P.2d 891, 895 (1977)) (internal quotation
mar ks omtted) (brackets in original). The defendant nust first

make a prinma facie show ng of a deprivation that “‘could
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substantially prejudice [his or her] right to a fair trial’ by an
inmpartial jury.” Id. at 181, 873 P.2d at 60 (brackets in
original). W also suggested that the defendant should “first
present some specific, substantial evidence showing a juror was

possi bly biased.” 1d. (quoting Lopez v. State, 527 N E. 2d 1119,

1130 (Ind. 1988)) (internal quotation marks omtted). Once the
def endant has satisfied this burden, the trial court then
determ nes whether the nature of the alleged deprivation rises to
a level of being substantially prejudicial. |If the trial court
deternm nes that the all eged deprivation is substantially
prejudicial, the trial court then becones “duty bound to further
investigate the totality of circunstances surrounding the
[al | eged deprivation] to determne its inpact on jury
inmpartiality.” [1d. at 181, 873 P.2d at 60 (brackets in original)
(citation omtted).

In this case, Pauline alleges that an alternate juror,
Marveen Teresa MIler, had predeliberation discussions with
jurors who actually deliberated. This claimis based conpletely
on the assertion that in a post-trial discussion, Mller told

Paul i ne’s counsel, difford Hunt, and Pauline’ s investigator, Dan

Boe, that:
(1) W believed no one would confess to a rmurder that they
did not comm t,
(2) We believed [Ireland]’s body would fit in the
Vol kswagen’ s trunk,

bel i eved t he Vol kswagen was i nvol ved, and
bel i eved Ken Baker.

33

In his Reply Brief, Pauline contends that even though MIler

later clarified that she neant “I” when she said “we” in
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reference to her comment about the victims body fitting in the
trunk, she failed to indicate expressly that this also applied to
t he other three statenents.

Both the prosecution’s and Pauline’ s investigators’
reports reflect that MIler intended her explanation to apply to
all, rather than just one, of her conmments. The prosecution’s
investigator, WIlliamPerreira, recorded MIler’s explanation
that “if she used the word ‘we’ in speaking with Dan Boe and
Cifford Hunt that she was speaking for herself and not referring
to the other jurors. She said that she was tal king about her own
feelings and not the feelings of others.” Simlarly, though |ess
explicitly, Pauline s investigator wote:

| introduced nmyself to Ms. MIler and advised that we w shed
to set up an appointnent for an interview M. MIller asked
what the purpose of the interview was and | explai ned that
there were several areas that M. Hunt needed clarification
on. She asked what areas and | told her that one exanple
was her use of the word “we” when talking to us after the
verdi ct had been read. As further explanation | advised her
that she had stated “we believed the body would fit in the
trunk of the Vol kswagen.”

Ms. MIler said that she did not recall everything
that she said to us on that day, but that if she used the
word “we” it would only be in reference to her or her
feelings.

Gven (1) the statenment’s structure and context, and (2) the
admtted fact that MIler did not even renenber the four
statenents, Pauline’s argunent that MIller’s alleged statenents
establish a prima facie showi ng of a substantially prejudicial
deprivation of a fair trial is, at best, weak and strained.
Because Pauline failed to present specific, substantial evidence
of possible juror m sconduct, the trial court did not abuse its

di scretion in denying Pauline’s notion for a newtrial.
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V. CONCLUSI ON
Based on the foregoing discussion, we affirmthe trial

court’s judgnent of conviction and sentence.

Cifford B. Hunt
f or def endant - appel | ant

Charl ene Y. Iboshi, First
Deputy Prosecuting Attorney,
and Lincoln S. T. Ashida,
Deputy Prosecuting Attorney
for plaintiff-appellee
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