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The plaintiff-appellant Estella Miurphrey Bitney appeal s
fromthe judgnent of the first circuit court, the Honorable
Virginia Lea Crandall presiding, filed on Decenber 22, 1999,
pursuant to the summary judgment order of the first circuit
court, the Honorable Bode A Uale presiding, filed on Cctober 15,
1999, in favor of the defendants-appell ees Honolulu Police
Department, M chael S. Nakanura, individually and in his official
capacity as Chief of Police, Robert Prasser, in his capacity as
Maj or, Honolulu Police Departnent, Marc G eenwell, in his
capacity as Captain, Honolulu Police Departnent, Sam Keliinoi,
individually and in his official capacity as Lieutenant, Honol ulu
Pol i ce Departnent, Barbara Wng, in her capacity as Mjor,
Honol ul u Pol ice Departnent, Joseph Ledbetter, individually and in
his capacity as Lieutenant, Honolulu Police Departnment, City and
County of Honolulu, and the State of Hawai‘i ("“collectively,

HPD’) and against Bitney. Bitney argues (1) that the circuit
court erred in concluding that she was not a disabl ed person

Wi thin the neaning of the Anmericans with Disabilities Act, 42

U S C 88 12101 through 12213 (ADA) and (2) that a genuine issue

1 The relevant provisions of the ADA are as foll ows:

The term “disability” means, with respect to an individual -
(A) a physical or nental impairment that substantially
limts one or nore of the major life activities of such
i ndi vi dual ;
(B) a record of such an impairment; or
(C) being regarded as having such an inmpairnment.

42 U.S.C. § 12102(2).

The term “covered entity” means an enpl oyer, enployment
agency, |abor organization, or joint |abor-mnagement conmm ttee.

42 U.S.C. § 12111(2).
The term “qualified individual with a disability” means an
individual with a disability who, with or without reasonable

accommodati on, can performthe essential functions of the
empl oyment position that such individual holds or desires.

(continued...)



of material fact as to whether the HPD took appropriate steps to
provi de her with a reasonabl e accommbdati on with respect to her
all eged disability, as required by the ADA, precluded summary
judgnment. We hold that Bitney failed to neet her burden of
produci ng evi dence of sufficient probative value as to give rise
to a genuine issue of material fact regardi ng whet her her

dysl exia substantially restricted her ability in any major life
activity. Because she relied on 42 U S.C. 8§ 12102(2)(A) to
establish that she was di sabled within the neaning of the ADA,
proof that her inpairment substantially limted her in a ngjor

life activity was an essential elenment of a prim facie case of

enpl oynent discrimnation based on disability under the ADA
Accordingly, the circuit court did not err in granting the
def endant s- appel | ees’ notion for sumary judgnent with respect to
Bitney’s ADA claimon the ground that she was not a disabl ed
i ndi vidual within the meaning of the Act. |Inasnuch as Bitney did
not have a disability wthin the nmeaning of the ADA, her clains
arising under the ADA were not viable and her second point of
error is moot. Accordingly, we affirmthe circuit court’s
j udgnent .

| . BACKGROUND

Both parties rely alnost verbatimon the circuit

court’s findings of fact (FOFs) with respect to the background of

1(...continued)
42 U.S.C. § 12111(8).

No covered entity shall discrimnate against a qualified
i ndi vidual with a disability because of the disability of such
i ndi vidual in regard to job application procedures, the hiring
advancement, or discharge of enployees, enployee conpensation, job
training, and other terms, conditions, and privileges of
empl oyment

42 U.S.C. § 12112(a).



the present matter. These FOFs were as foll ows:

1. [On April 16, 1992, [Bitney] was hired for the
position of police radio dispatcher (“PRD") at the Honol ulu
Pol i ce Department (“HPD").

2. At the time of her hiring, [Bitney] was 31-years
old and had been living in Hawai‘ since 1989

3. [Bitney’'s] qualifications for the position included
l'iving i ndependently since high school, maintaining
conti nuous enploynment of various occupations and skills
(spanning 1978 through 1992), receiving a high schoo
di ploma and attendi ng several years of college and having
special skills at first aid, sign |anguage, and music. In
[Bitney's] application for the position with the HPD, she
decl ared that she was physically and mentally fit for the
position. She further declared that she was not aware of
any reason that would prevent her fromfully perform ng the
duties of a PRD

4. Prior to working for [the] HPD, [Bitney’s] high
school transcripts showed she made average to above average
grades in college and particularly excelled in music.

5. Prior to working for [the] HPD, [Bitney’s]
empl oyment history denonstrated that she has successfully
progressed in job responsibilities and pay. Wth the
increase in responsibility and pay came inprovenment in
skills, training, and experience. At 24-years old, in 1985
she applied at Associated Grocers. She was hired as a clerk
and made $6 an hour. She could type, do shorthand and basic
cal cul ati ons using nmachi nes. At age 27, in 1987, she
applied and was hired by Nordstroms to work on accounts
recei vable. She became a salaried worker. At Nordstrons,
[Bitney] successfully passed various writing, spelling
grammar, accounting, and clerical skills tests. Not ably, in
a performance review, her evaluator had high praise for her
i mprovenment and | earning capacity. At age 29 in 1989, she
moved to Hawai‘ by herself and worked at JN Chevrolet as a
car sal esman. In her resume, she listed areas of experience
and special awards. She fared quite well in a
personnel / conpetency test. At age 30, she worked at
Sheraton Princess Kaiulani as a PBX operator. She made over
$9 an hour. By this tinme, she could do anything and
everything asked by her enployer. She checked off every box
in listing her skills/abilities. She |left Sheraton with an
eval uation of average to above average marks.

6. Prior to working for [the] HPD, [Bitney’'s] past
resi dences showed [that] she has traveled and lived in
vari ous states independently. She has resided in the states
of Oregon, Washi ngton, and Okl ahoma, as well as Hawai ‘.

7. In her attempt to become a PRD, [Bitney] had
trouble [conmpleting her training and] qualifying for the
position of [a] PRD because she was inaccurate when
receiving and transmtting information fromcallers,

m sspelling and m spronounci ng Hawaii an words, and
i ndeci siveness. [Bitney’s] inaccuracies increased when the
number of calls increased.

8. Beyond her probationary period of one year and
during training, it was discovered that she [m ght] be



dyslexic.[?] HPD had her tested with the Departnment’s
Psychol ogi st, Dr. Eva Stanmper, as well as with Assets

School . Bot h Dr. Stanper and Assets School reported that
[Bitney] was m ldly dyslexic, if at all, and within the

context of good general intellectual functioning and with
many wel | -devel oped conmpensatory techni ques. Dr. Stanper

of fered suggestions to help [Bitney] qualify [for the
position of a PRD] but stated that any final decision can
only be based on [Bitney's] actual record and her teachers
and supervisors' observations

9. Due to [Bitney’'s] continued determ nation to
qualify and the fact that she could practically do
everything required to qualify, [the] HPD inmplemented sone
of Dr. Stanper’s suggestions to assist [Bitney].[9]
[Bitney], however, still made critical errors in receiving
and transmtting information while on the radio, which could
jeopardi ze the safety of the public and the police officers

10. [Ol n August 15, 1994, [Bitney] resigned. [The] HPD
did not term nate [Bitney].

On August 12, 1996, Bitney filed a conplaint in the
first circuit court, which was anmended on March 17, 1997 to
allege (1) a violation of the ADA, (2) constructive discharge in
violation of public policy, (3) a violation of Bitney's right to
freedom of speech, (4) deprivation of a property interest in
violation of Bitney's due process rights, (5) conspiration to
Injure Bitney, (6) aiding and abetting in wongful acts against
Bitney, (7) negligence, (8) wongful interference with economc
rel ationship, (9) invasion of privacy, (10) negligent infliction
of enotional distress, and (11) intentional infliction of

enotional distress. On July 19, 1999, the HPD filed a notion for

2 Dysl exi a has been defined as “a |level of reading ability markedly

bel ow t hat expected on the basis of the individual’s level of over-al
intelligence or ability in skills,” Stedman’'s Medical Dictionary 477 (25th
ed. 1990), and “inability to read, spell, and wite words, despite the ability
to see and recognize letters,” Dorland’s Illustrated Medical Dictionary 516
(28th ed. 1994). *“Even experts disagree as to the correct definition of the
term ‘dyslexia .”” Stern v. University of Osteopathic Medicine and Health

Sci ences, 220 F.3d 906, 909 (8th Cir. 2000) (citing Bartlett v. New York State
Board of Law Exam ners, 970 F. Supp. 1094, 1106-15 (S.D.N.Y. 1997), aff’'d in
pertinent part, 156 F.3d 321 (2d Cir. 1998), vacated on other grounds, 527
U.S. 1031 (1999); Town of Burlington v. Department of Education, 736 F.2d 773

793 (1st Cir. 1984) (definition of “dyslexia” is “in flux”)). “Dyslexiais
unrelated to intelligence.” Taber’'s Encyclopedic Medical Dictionary 588 (18th
ed. 1997). “The exact cause is unknown.” |d

3 After reciting this finding in her “statenent of the case,” Bitney

stated in a footnote that she denied that any of the recommendati ons had been
i mpl ement ed



sumary judgnent on all counts of Bitney's conplaint. Wth
respect to Bitney’'s ADA claim the HPD argued that the evidence
did not support Bitney's claimthat she suffered fromdyslexia to
a degree that substantially limted her in the mgjor life
activities of reading and witing, and, therefore, that she

failed to establish a prima facie case of an ADA vi ol ati on.

I n opposition to the HPD s notion, Bitney argued that
there were genuine issues of material fact as to whet her she was
dyslexic at all and, if she were dysl exic, whether and how her
dysl exi a i npai red her and whet her the HPD had accommbdat ed her
disability in accordance with the requirenents of the ADA. In
support of her nmenorandumin opposition, Bitney filed a

decl aration, in which she averred, inter alia, that: (1) she had

recei ved satisfactory performance eval uati ons during her
probationary period of enploynment with the HPD, but that her
supervi sor, Mnanmae N. Kananu, had stated that, “because [she]
was a “haole,” Kanamu woul d make sure that she [woul d] not pass
training to become a [PRD and] inforned her that [she] would
never understand the |ocal people or the Hawaiian way”; (2) on
March 23, 1993, her status had changed from probationary to
permanent; (3) in July 1993, her trainer “noted that [she] had
problenms with displacing of letters and nunbers, as well as
punctuation problens with Hawaiian street nanes”; (4) the HPD
ordered her to neet with Dr. Stanper, a staff psychol ogi st, and
prohi bited her from working overtine because of the concern the
she was dyslexic; (5 Dr. Stanper referred her for further
testing to the Asset School and, by early 1994, she was di agnosed
as exhibiting mld dyslexia; (6) the Assets School diagnostician
recommended conpensatory neasures for her dyslexia; (7) in a

| etter dated January 27, 1994, she requested the HPD to permt



her to (a) remain in the Comruni cations Division, (b) use a
spel | -checker at her work station, (c) change the radi o screen
color fromwhite print to black print during the time she would
be at the radio; and (c) enroll in school as suggested by the
Assets School, but the HPD never provided her with the requested
accomodati ons; (8) performance evaluation reports, dated January
16, 1994 and January 29, 1994 and signed by Kanamu, mnmade several
references to “the presupposed dyslexia problens” and “all eged
dyslexia”; (9) during a neeting with HPD officials on March 27,
1994, Kananu (a) recommended that Bitney be term nated, (b)
stated that Bitney had prior know edge of her disability and had
hidden it fromthe HPD, (c) insisted that Bitney elimnate the
disability within one nonth, and (d) informed Bitney that she
woul d be fired if she did not inprove her performance within
three nonths; (10) the HPD instituted a special nonitoring
program for her through which she was observed while on the
radio, and any errors were recorded; (11) during the special
nonitoring, her trainer noted sporadic m stakes when she was
assigned to the busiest frequencies but recomended that the
trai ning program be brought to an end; (12) on July 4, 1994,
Kananmu i nformed Bitney that she would not term nate the radio
trai ni ng because of her dyslexia but would try to find anot her
position for her that did not involve the radio; (13) she had
suf fered enbarrassnent and humliation in front of her co-workers
due to her disability as well as her race; (14) she resigned due
to the HPD's failure to respond to her request for special
accommodati ons and the “verbal reprimnds” in front of the other
wor kers; (15) she believed that she had suffered from dysl exi a
for her entire life, as evidenced by (a) her failure to pass

English reading classes in seventh and ei ghth grades, (b)



problens as a bank teller due to transposing nunbers,

and (c) a

Uni versity of Oregon nenorandum dated February 1, 1996 requesting

t hat her

her disability.

j udgment on August 12, 1999 and orally granted it.

The circuit court heard the HPD s notion for sunmmary
On August 18,

1999, Bitney filed a notice of appeal. In No. 22755, we

di sm ssed Bitney's appeal as premature. On Cctober 15, 1999,

circuit court filed its FOFs, conclusions of |aw (COLs), and

order granting summary judgnent in favor of HPD and agai nst

Bi t ney.

The circuit court’s relevant COLs were as foll ows:

2. In this case, it is not alleged nor is there
evidence that [Bitney] has a record of any inmpairment that
substantially limts her major life activities. Li kewi se

it is not alleged nor is there evidence that [the HPD]
regarded [Bitney] as having any inmpairment that
substantially limts her in any major life activities.
Accordingly, [Bitney' s] alleged disability does not fal
under subsection (B) and (C) of 42 USC § 12102 [see supra
note 1].

3. The ADA does not define inpairment[;] however
casel aw [sic] has established that it must be significant
and not trivial, that it must inmpose a substantia
limtation on one or nore major life activities. It nmust
presently substantially limt a person as opposed to
potentially or hypothetically limt the person. The
determ nati on of whether a person has a disability should
not be based upon the name or diagnosis of the inpairnment,
but rather the effect the impairment has on the life of the
i ndi vi dual . .o

4. The ADA does not define major life activities but
t he EEOC has defined it to include | earning and working.
[Bitney] further contends that it includes reading, writing,
t hi nki ng and concentrating

6. Even assumi ng that major life activities include
readi ng, writing, thinking, concentrating, working or
|l earning, [Bitney] is not disabled within the meaning of the
ADA.

7. Based upon the facts established by [Bitney’s]
academ c, enploynment and residential histories, as well as
her performance and personnel records at HPD, even assum ng
[Bitney] suffers fromm|ld dyslexia, her inpairnment does not
significantly presently limt her in any major life
activity.

8. Furt her, although it is unclear whether [Bitney]
has asserted that she is substantially limted in the major
life activity of working, even if she makes this assertion
the evidence shows that she is not substantially limted in
the major life activity of working.

8

i nstructors nmake special accommdations for her due to

t he



10. Accordingly, [Bitney] is not disabled within the
meani ng of the ADA and Count | [pertaining to the ADA] is

di sm ssed

On Novenber 17, 1999, Bitney filed a notice of appeal

fromthe circuit court’s COctober 15, 1999 order

1999, the circuit court entered a judgnent in favor

On Decenber

of HPD and

22,

against Bitney as to all clains asserted by Bitney in the present

matter. On January 5, 2000, the circuit court filed another

j udgment, which was identical to the Decenber 22, 1999 judgnent,

except that it was signed by Bitney' s counsel.

5, 2000, Bitney filed an anended notice of appeal.

1. STANDARDS OF REVI EW

We review [a] circuit court’s award of sunmary
judgnment de novo under the same standard applied by

the circuit court. Anfac, Inc. v.

Wai Ki Ki

Beachconber

Inv. Co., 74 Haw. 85, 104, 839 P.2d 10, 22
843 P.2d 144

reconsi deration denied, 74 Haw. 650,
(1992) (citation omtted). As we have often

articul at ed:

[sl]unmary judgment is appropriate if
pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,

together with the affidavits,

if any,

t he

show t hat

there is no genuine issue as to any materi al
fact and that the moving party is entitled to a

judgment as a matter of | aw.

Id. (citations and internal quotation marks om tted);
see Hawai‘i Rules of Civil Procedure (HRCP) Rule 56(c)

(1990). *“A fact is material if proof of
woul d have the effect of establishing or

that fact
refuting one

of the essential elenments of a cause of action or

defense asserted by the parties.”

Dev. Corp., 65 Haw. 58, 61, 647 P.2d 713,

(citations omtted).
Konno v. County of Hawai‘i, 85 Hawai‘ 61,

Hul sman v.

Hemmret er

70,
406 (1997) (quoting Dunlea v. Dappen, 83 Hawai ‘i
P.2d 196, 204 (1996)) (brackets in original).

“It]he evidence must be viewed in the |ight

favorable to the non-nmoving party.”
Bronster v. Yoshina, 84 Hawai:‘i 179,
316, 323 (1997) (citing Maguire v.

716 (1982)

937 P.2d 397,

28, 36, 924
I n addition,
nmost

State ex rel.

186, 932 P.2d

Hilton Hotels

Corp., 79 Hawai‘ 110, 112, 899 P.2d 393,
In other words, “we nust view all of

Maguire, 79 Hawai‘i at 112, 899 P.2d at

omtted).
State Farm Mut. Auto Ins. Co. v. Murata,

395 (1995)).

the evidence and
the inferences drawn therefromin the |ight
favorable to [the party opposing the notion].”

88 Hawai ‘i

most

395 (citation

284,

287-88, 965 P.2d 1284, 1287-88 (1998) (quoting Estate of Doe

v. Paul Revere Ins. Group, 86 Hawai‘ 262,

269-70,

948 P. 2d

Al so on January



1103, 1110-11 (1997)) (sonme brackets in original and some
added) .

Shoppe v. Gucci Anerica, Inc., 94 Hawai‘ 368, 376, 14 P.3d 1049,
1057 (2001) (quoting TSA Int'l, Ltd. v. Shimzu, 92 Hawai ‘i 243,
251-53, 990 P.2d 713, 721-23 (1999)) (brackets in original).

“Determ ni ng whether a clainmed inpairnment constitutes a
di sability and whether an identified endeavor constitutes a mgjor
life activity under the ADA are questions of law for the Court.”
Mont-Ross v. City of West Mam, 111 F. Supp. 2d 1338, 1351 (S.D
Fla. 2000) (citing Bragdon v. Abbott, 524 U S. 624 (1998)); see

also Betts v. Rector and Visitors of the University of Virginia,
113 F. Supp. 2d 970, 981 (WD. Va. 2000) (“The issue of whether
[the plaintiff] is ‘disabled,” as that termis defined by the ADA

in 42 U.S.C. 8§ 12102(2), is a dispositive question of |law, not a
guestion of fact.”). “Hawai‘i appellate courts review
concl usi ons of |aw de novo, under the right/wong standard.

Under the right/wong standard, this court exanm nes the facts and
answers the question without being required to give any weight to
the trial court’s answer to it.” Robert’s Hawaii School Bus,

Inc. v. Laupahoehoe Transp. Co., Inc., 91 Hawai‘i 224, 239 982
P.2d 853, 868 (1999) (citations, brackets, and internal quotation

mar ks om tted).
[11. DI SCUSSI ON

The ADA prohibits enploynent discrimnation agai nst
individuals with disabilities. See Sutton v. United Air Lines,

Inc., 527 U.S. 471, 477 (1999). To state a clai munder the ADA,

Bitney had to establish that she had a disability within the
nmeani ng of the ADA, 42 U S.C. 8§ 12102(2), see supra note 1. In
the ADA, Congress has defined “disability” as: (1) a physical or

ment al inpairment that substantially limts one or nore of the

10



major life activities of an individual; (2) a record of such

i mpairnment; or (3) being regarded as having such inpairment. An
i ndi vidual is deenmed to be “disabled” for purposes of the ADA if
he or she satisfies any one of these three enunerated prongs of
t he definition.

In her conplaint, Bitney asserted that her dyslexia
substantially limted her in the major life activities of reading
and witing and that, consequently, she was an “individual with a
disability” wthin the neaning of the ADA. In her nmenorandumin
opposition to the HPD s notion for sunmary judgnent, she
di scussed all three prongs of the foregoing definition of
“disability,” but appeared to be arguing that she was disabl ed
due to her dyslexic condition and did not suggest that the other
two prongs of the definition of “disability,” nanely, “record of
i mpai rment” and “being regarded as inpaired,” applied to her.

The circuit court concluded that “it [was] not alleged nor [was]
there evidence” that the foregoing two prongs were at issue. In
her opening brief, Bitney continued to ignore the possibility
that she was “di sabled” due to the existence of a history or a
record of her inpairnent or having been m stakenly regarded as
impaired. Only in her reply brief did she expressly contend that
the fact that she was “regarded as being inpaired” was rel evant
to her claimunder the ADA

“The general rule provides that ‘[i]ssues not properly
rai sed on appeal will be deenmed to be waived.”” Hill v. Inouye,
90 Hawai ‘i 76, 82, 976 P.2d 390, 396 (1998) (quoting Pel e Defense
Fund v. Paty, 73 Haw. 578, 613, 837 P.2d 1247, 1268 (1992))

(brackets in original); see Hawai‘ Rules of Appellate Procedure
(HRAP) Rul e 28(b)(4) (2000) (“Points of error not presented [in

the opening brief] in accordance with this section will be

11



di sregarded, except that the appellate court, at its option, may
notice a plain error not presented.”); HRAP Rule 28(b)(7) (2000)
(“Points not argued [in the opening brief] may be deened

wai ved. ") .

[ Appel l ate courts] will not consider an issue not raised
bel ow unl ess justice so requires. Earl M Jorgensen Co. V.
Mark Constr. Inc., 56 Haw. 466, 476, 540 P.2d 978, 985
(1975); Han v. Yang, 84 Hawai‘i 162, 176-77, 931 P.2d 604
618-19 (App. 1997). In determ ni ng whether to address a new
issue raised on appeal, this court nust decide “‘whether
consi deration of the issue requires additional facts;

whet her the resolution of the question will affect the
integrity of the findings of fact of the trial court; and
whet her the question is of great public inportance.’”
Jorgensen Co., 56 Haw. at 476, 540 P.2d at 985 (quoting
Fujioka v. Kam 55 Haw. 7, 9, 514 P.2d 568, 570 (1973)).

H1l, 90 Hawai ‘i at 82, 976 P.2d at 396. In the ADA context,

when the plaintiff nmade no argunent that the second or third
prong of the definition of disability was satisfied, other courts
have anal yzed the claimonly under the first prong. See, e.q.,

Al bertson’s, Inc. v. Kirkingburg, 527 U S. 555, 563 n.9 (1999)
(“[ The appellant] did not challenge that aspect of the Court of

Appeal s's decision [in which it discussed the plaintiff’s
disability under the third prong of the definition] inits
petition for certiorari and we therefore do not address it.”);
Swain v. Hllsborough County School Board, 146 F.3d 855, 857
(12th Gr. 1998); but see, e.qg., Epstein v. Kalvin-Mller Int’'l,
Inc., 100 F. Supp. 222, 224-25 (S.D.N. Y. 2001) (holding that,

i nasmuch as exi stence of disability under ADA was question of
law, court would disregard parties’ “stipulation” that plaintiff
was di sabl ed and woul d i ndependently review record de novo to
resol ve i ssue of whether plaintiff was disabled in deciding
defendant’s notion for sunmary judgnent). Accordingly, we need
not reach the issues of whether Bitney was disabl ed because of a

“record of inpairnent” or “being regarded as inpaired.”

12



“The courts apply a three-part test to determ ne
whether a plaintiff has an actual disability under the ADA. See
Colwell v. Suffolk County Police Dep’t, 158 F.3d 635, 641 (2d
Cir. 1998) (citing Bragdon v. Abbott, 524 U.S. 624, 632, 118 S.
Ct. 2196, 141 L. Ed. 2d 540 (1998)). First, the Court nust

consi der whether plaintiff’'s conditions are ‘physical [or mental]

impairments’ [within the neaning of the ADA]. ” Epstein, 100 F.
Supp. 2d at 225. The ADA-inplenmenting regul ati ons define a
“physical or nmental inpairnment” as any “nmental or psychol ogi cal
di sorder, such as . . . specific learning disabilities.” 29
CFR 8§ 1630.2(h)(2). Inits appendix to 29 CR R Part 1630,
the EEOC states that “an individual who is unable to read because
of dyslexia would be an individual wwth a disability because
dyslexia, a learning disability, is an inmpairnent.” 29 CF.R
Pt. 1630, App. 8 1630.2(j). Accordingly, courts have held
dyslexia to be a “physical or nental inpairnent” under 42 U. S. C
§ 12102(2)(A). See, e.qg., Bartlett v. New York State Board of
Law Exam ners, 226 F.3d 69, 79 (2d Cr. 2000); Betts, 113 F
Supp. 2d at 976 & n.4 (noting that, under ADA, “[a]pplicable

‘physical or mental inpairnments’ include ‘specific |earning
disabilities’ and holding that plaintiff's learning disability
that included slow reading rate qualified under 42 U.S.C. 8§
12102(2)(A)"); Meekison v. Voinovich, 17 F. Supp. 2d 725, 731
(S.D. Ohio 1998) (“this court finds that, as a matter of |aw,

dyslexia qualifies as an ‘inpairnent’ under the ADA’). W
Ii kewi se hold in the present matter that dyslexia is a “physical
or nental inpairnment” wthin the nmeaning of 42 U. S C
§ 12102(2)(A).
The record is inconclusive as to whether Bitney

actually had dyslexia. There is no unequivocal evidence of such

13



a diagnosis. However, Bitney apparently underwent professional
eval uations by a police psychologist, Dr. Stanper, and the Assets
Schools. Dr. Stanper concluded in her report that Bitney' s test
results were “consistent with the profile of mld dyslexia, with
wel | devel oped conpensatory strategies.” The Assets School
reached substantially the same conclusion. Thus, the record
creates a genuine issue of fact -- material or otherwise -- as to
whet her Bitney actually suffered from dysl exia and, view ng the
evidence in the light nost favorable to her claim we assune that
she i ndeed was dysl exi c.

“The Court must next consider whether the life

activities allegedly affected by the inpairnent ‘are “major” life
activities under the ADA.'” Epstein, 100 F. Supp. 2d at 225

(quoting Colwell, 158 F.3d at 641-42 (citing Bragdon, 524 U S. at
632)). “The phrase ‘major life activities' is defined as
“functions such as caring for one’'s self, perform ng manual

t asks, wal ki ng, seeing, hearing, speaking, breathing, |earning,
and working.” Betts, 113 F. Supp. 2d at 976 (enphasis onmtted)
(quoting 28 CF.R § 35.104). Reading, witing, |earning,

t hi nki ng, and concentrating have all been held to be “major life
activities” under the ADA. See, e.q., Bartlett, 226 F.3d at 80
(reading); Gonzales v. National Bd. of Medical Exam ners, 225

F.3d 620, 626 (6th Cr. 2000) (reading and witing); Taylor v.
Phoeni xville Sch. Dist., 184 F.3d 296, 306 (3d G r. 1999)
(thinking); Betts, 113 F. Supp. 2d at 976 (learning); \Walstead v.
Wodbury County, 113 F. Supp. 2d 1318, 1329-31 (N.D. |owa 2000)

(l earni ng, reading, thinking, concentrating); but see Pack v.
Kmart Corp., 166 F.3d 1300, 1305 (10th G r. 1999) (concluding

that concentrating was not a major life activity within the

nmeani ng of the ADA). Accordingly, we assune that the activities

14



on which Bitney relies in pressing her ADA claimqualify as
“major life activities” for purposes of this appeal.

“Finally, the Court must consider whether the
plaintiff’s inpairnment “substantially limts” the major life
activity he [or she] has identified.” Epstein, 100 F. Supp. 2d
at 226.

The Act defines a “disability” as “a physical or nental

i mpai rment that substantially limts one or more of the
major life activities” of an individual. § 12102(2)(A)
(emphasi s added) . Because the phrase “substantially limts”
appears in the Act in the present indicative verb form we
think the |language is properly read as requiring that a
person be presently -- not potentially or hypothetically --
substantially limted in order to denonstrate a disability.
A “disability” exists only where an inpairnment
“substantially limts” a major life activity, not where it
“mght,” “could,” or “would” be substantially limting if
mtigating measures were not taken. A person whose physica
or mental inpairment is corrected by medication or other
measures does not have an inpairment that presently

“substantially limts” a major life activity. To be sure, a
person whose physical or mental impairment is corrected by
mtigating measures still has an inmpairnment, but if the

impairment is corrected it does not “substantially lim[t]”
a major life activity.

The definition of disability also requires that
di sabilities be evaluated “with respect to an individual”
and be determ ned based on whether an inpairment
substantially limts the “major life activities of such
individual.” 8 12102(2). Thus, whether a person has a
di sability under the ADA is an individualized inquiry. See
Bragdon v. Abbott, 524 U. S. 624, [641-42], 118 S. Ct. 2196,
141 L. Ed.2d 540 (1998) (declining to consider whether HIV
infection is a per se disability under the ADA); 29 CFR pt.
1630, App. 8 1630.2(j) (“The determ nation of whether an
indi vidual has a disability is not necessarily based on the
name or diagnosis of the inpairment the person has, but
rather on the effect of that impairment on the life of the
i ndi vi dual ") .

Sutton, 527 U. S. at 482-83.

Even in the |light nost favorable to Bitney, the record
in the present matter cannot reasonably be construed to all ege
facts that, if true, would support a conclusion that dyslexia
“substantially limted” Bitney in any of her major life
activities. Her diagnosis of dyslexia was, at nost, “mld,” in
| arge nmeasure because of apparently well-devel oped conpensatory

techni ques. Thus, even in the context of psychol ogical testing,
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it was difficult to detect that Bitney was inpaired in her

reading and witing abilities. 1In fact, all her test scores,

whi ch

i ncluded reading, witing, and | earning aptitude tests,

fell within, at the |east, average classification, the overal

assessnment of her cognition placing her on the high side of

aver age.

Betts,

In order for [Bitney] to establish that [she] is
di sabl ed for purposes of the ADA, [she] must show that [her]
di sability restricts [her] ability to learn[, read, or
write] in conmparison to the average person in the genera
popul ati on.

I'n maki ng such a determ nation, the court takes into
account [Bitney's] ability to mtigate, or successfully cope
with, the effects of [her] disability.

113 F. Supp. 2d at 977 (footnote omtted).

A hel pful example of this standard is set out in Price
v. National Board of Medical Exam ners, 966 F. Supp. 419
427 (S.D. W Va. 1997):

Take, for exanple, two hypothetical students.

Student A has average intellectual capability and an

i mpai rment (dyslexia) that limts his ability to learn

so that he can only learn as well as ten percent of

the population. His ability to learn is substantially

i mpai red because it is limted in comparison to nost

people. Therefore, Student A has a disability for

pur poses of the ADA. By contrast, Student B has

superior intellectual capability, but her inmpairment

(dyslexia) limts her ability so that she can |earn as

wel |l as the average person. Her dyslexia qualifies as

an i mpai rment. However, Student B's inmpairment does
not substantially limt the major |ife function of

| earni ng, because it does not restrict her ability to

| earn as conpared with most people. Therefore, Student

B is not a person with a disability for purposes of

t he ADA

Id. at 977 n.6. Inasnmuch as Bitney's psychol ogical test results

pl aced her within the average range and did not reveal any

abnornmalities, she was therefore not substantially limted in the

nmaj or
Betts,
30, w

life activities of reading, witing, and |learning. Conpare
113 F. Supp. 2d at 977-78, and Gonzales, 225 F.3d at 626-
th Bartlett, 226 F.3d at 81-81, and Merry v. Sulka & Co.,

Ltd.,

953 F. Supp. 922, 926-27 (N.D. I11. 1997).
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Bitney's reliance on the February 1, 1996 nenorandum of
the University of Oregon counsel or for students with disabilities
is |likew se unhel pful to her position. The nmenorandum which was
prepared | ong after her discharge from HPD enpl oynent and shortly
before she filed the present conplaint, is |laden wth hearsay,
and its adm ssibility is questionable. Be that as it may, the
menorandum nerely states in relevant part that “[w e have on file
i nformati on docunenting that [Bitney] has a learning disability.
This is characterized by difficulties with readi ng conprehension,
spelling, and witing expression. She has relative strengths in
visual nmenory, and her learning abilities are greatly enhanced by
hands-on activities.” Thus, based on unidentified docunentation,
presunmably supplied by Bitney, the University of Oregon required
Bitney's instructors in her music courses to make accommobdati ons
for her as required by law. The nmenorandum did not state that
t he university had independently determ ned that Bitney had a
| earning disability, but rather that it had information on file
t hat docunented her disability. Furthernore, the nenorandum was
prepared approximately two years after the events at issue in the
present matter. Accordingly, the relevance of the nenorandum as
to the extent of Bitney's alleged disability and its effect upon
her functioning when she was enpl oyed by the HPD is, at nost,
vapor ous.

Simlarly, Bitney's alleged failure to pass English
readi ng classes in her seventh and eighth grade years and
problens as a bank teller due to transposi ng nunbers do not
construct a genuine issue of material fact as to whether her
dyslexia limted her in any major |life activity. There is sinply
no evi dence that her problens at school or as a bank teller many

years before she commenced her enploynent with the HPD were
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related to dyslexia. Any inference in that regard anounts to
sheer speculation. 1In any event, her failure of two cl asses at
school and as a bank teller does not give rise to a genuine issue
of material fact as to whether she was substantially inpaired in
reading, witing, or learning, even if they were related to
dyslexia. After all, she successfully conpleted high school
education and several years of college with average to above
average grades and proved conpetent in a variety of positions
during her working career.

Simlarly, the facts that Bitney exhibited difficulty
in accurately receiving and transmtting information while
operating the HPD s radi o dispatch system and that she was
m sspel | ing and m spronounci ng Hawai i an pl ace nanmes does not
directly bear upon the issue as to whether Bitney’'s dyslexia
substantially limted her in such activities as reading, witing,
or learning. They are relevant only to Bitney' s dyslexia' s
effect upon her ability to work as a PRD. In Sutton, the United
States Suprene court assuned, w thout deciding, that working was
a major life activity for the purposes of the ADA and anal yzed
the question as to when an individual is “substantially limted
in the myjor life activity of working” as foll ows:

When the major |ife activity under consideration is

that of working, the statutory phrase “substantially limts”

requires, at a mnimum that plaintiffs allege they are

unable to work in a broad class of jobs.

. To be substantially Ilimted in the major life
activity of working, then, one must be precluded from nore

than one type of job, a specialized job, or a particular job

of choice. If jobs utilizing an individual’'s skills (but

perhaps not his or her unique talents) are available, one is

not precluded from a substantial class of jobs. Simlarly,

if a host of different types of jobs are available, one is
not precluded froma broad range of jobs.

Sutton, 527 U.S. at 491-92; see also Murphy v. United Parce
Service, Inc., 527 U S. 516, 522-23 (1999). Accordingly, a

[imtation with respect to a particular position, such as a PRD
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does not constitute a substantial limtation in the major life
activity of working. There is no evidence in the record that
Bi t ney was unsuited for any job other than a PRD, nuch |ess a
“broad range of jobs.”

Bitney has failed to neet her burden of producing
evi dence of sufficient probative value as to give rise to a
genui ne issue of material fact as to whether her dyslexia
substantially restricted her abilities to read, wite, |earn,
concentrate, think, or engage in any other major life activity.
| nasmuch as Bitney relied on 42 U.S.C. 8§ 12102(2)(A) to establish
that she was disabled within the nmeaning of the ADA, proof that
her inpairnment substantially limted her in a mgjor life activity

was an essential element of a prima facie case of enpl oynent

di scri m nation based on disability under the ADA. Accordingly,
the circuit court did not err in granting the HPD s notion for
summary judgnment with respect to Bitney' s ADA claimon the ground
that Bitney was not disabled within the nmeaning of the Act.

| nasmuch as Bitney did not have a disability within the
nmeani ng of the ADA, she was not entitled to the Act’s
protections. See Gordon v. E.L. Hanm & Assoc., Inc., 100 F. 3d
907, 915 (11th Cir. 1996). “Enployers have no duty to

accomodat e an enpl oyee if the enployee is not disabled under the
ADA.” Swain, 146 F.3d at 858. Therefore, we do not consider
Bitney’'s argunent that there was a genuine issue of material fact

as to whether the HPD reasonably accomobdated her. See id.
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V. CONCLUSI ON

Based on the foregoing reasoning,

we affirmthe circuit

court’s judgnent in favor of the HPD and agai nst Bitney, filed on

Decenmber 22, 1999.
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