NO. 23089
I N THE SUPREME COURT OF THE STATE OF HAWAI " |

MARGOT C. TORRES, Plaintiff-Appellee
VS.
ALFRED TORRES, JR., Defendant
and

LOUAN TORRES, Successor-In-Interest/
Party-1n-Interest-Appel | ant

APPEAL FROM THE FAM LY COURT OF THE FIRST Cl RCUI T
(FC-D NO. 88-0178)

ORDER OF ANENDMENT
(By: Acoba, J.Y

Appendi x A, attached to the dissenting opinion of
Acoba, J., that was filed with the majority opinion on
Decenber 17, 2002, is deleted and replaced with the attached
Appendi x A

The Cerk of the Court is directed to incorporate the
foregoi ng change in the original opinion and take all necessary
steps to notify the publishing agencies of these changes.

DATED: Honol ul u, Hawai ‘i, January 6, 2003.

Associ ate Justice

1/ The Honorable Mario R Rami |, who joined the dissent, has resigned
his position effective Decenber 30, 2002.



APPENDI X A
The | ack of published opinions of this court has been

cited as a “problent by the | egal community. See Report of the

[ Hawai i] AJS Committee Revi ewi ng Unpublished Opi nions at 4

[ hereinafter, “the Report”] and discussion infra. Views
regardi ng that issue have been largely relegated to unpublished
opi nions, which are generally unavail able. Accordingly, | have

i ncluded the follow ng discussion as part of nmy concurrence. See

N. K. Shimanoto, Justice is Blind, But Should She be Mite?, 6

Hawai ‘i B.J. 6, 7 (2002) [hereinafter Justice is Blind] (“The

publication debate is currently a catch-22 for sone judges and
justices: if a judge or justice believes that an opinion should
be published, and it is, there is no dispute over publication;

i f, however, a judge or justice believes that an opinion should
be published, and the majority votes not to publish, then the
judge or justice’'s work product (including why that particular
case should be published) is sinply relegated to a dissent or

concurrence in an unpublished opinion.” (ltalicized enphases in

original.)).

l.

It is in the nature of stare decisis that, when this
court in effect decides matters of first inpression, we in fact
establish precedent and, therefore, should publish our opinion.
When we fail to publish, we depart fromthe established procedure

which I ends legitimcy to our decision-naking process and al so



negl ect our responsibility to provide guidance to courts,
attorneys, and parties. The inport of such an act is to nake | aw
for one case only, singling it out fromall others, a process
that can only be described as arbitrary. Wen there are
fundanmental reasons for publishing and we are given the
opportunity to do so but fail to, we also conpel our trial courts
and counsel to rely on and enploy the precedent established in

other jurisdictions when trying cases in our own state.

(I

Unl ess we publish questions presented to us, they wll
continue to go unaddressed in any authoritative manner, and error
may conpound in other, simlar cases |eaving counsel and the
trial courts to guess at the law to apply. Therefore, the fact
that a majority of the court votes not to publish should not be
determ native of the publication question. It is in the order of
case | aw devel opnent that discourse on issues not covered in any
exi sting published opinion should be dissem nated and nade
avai l abl e for exam nation, consideration, and citation by those
simlarly affected or interested. Only in the |ight of open
debate can the dial ectic process take place, subject to the
critique of the parties, the bar, the other branches of
governnment, |egal scholars, and future courts. The resulting
process of analysis and critique hones |egal theory, concept, and
rul e.

Consequently, it should not nmatter whether such

di scourse is set forth in a magjority, concurring, or dissenting



opi nion. Justice Ram | has suggested adoption of a rule Iike
that of the First GCircuit Court of Appeals that would require
publication of a case (1) when the case is unani nously deci ded by
a single opinion without a dissent, if, “[a]fter an exchange of
views,” any single justice votes for publication; or (2) with “a
di ssent or with nore than one opinion[,] . . . unless al

partici pating judges deci de agai nst publication.” Doe v. Doe, 99

Hawai i 1, 15, 52 P.3d 255, 269 (2002) (Ram |, J., dissenting,
j oi ned by Acoba, J.) (quoting United States Court of Appeals of
the First CGr. R 36(b)(2)). See, N K Shimanoto, Justice is

Blind, supra at 12 (Adoption of a “‘one justice publication

rule, unlike the ‘“majority rules’ rule, faithfully abides by the
prem ses upon whi ch SDOs and nenorandum opi ni ons were based,
pronotes judicial accountability, and facilitates a judge or
justice’s role in the | egal system-- w thout sacrificing
judicial econony.”). Simlar rules have been adopted in other

jurisdictions.?

1/ See, e.g., 6th CGr. R 206 (“The following criteria shall be
consi dered by panels in determ ning whether a decision wll be designated for
publication in the Federal Reporter: . . . (4) whether it is acconpanied by a
concurring or dissenting opinion . . . . An opinion or order shall be
designated for publication upon the request of any nenber of the panel.”); 8th
Cir., App. |, 28 U S.C.A (“The Court or a panel will determ ne which of its

opi nions are to be published, except that a judge may neke any of his [or her]
opi ni ons avail able for publication.”); 9th Cir. R 36-2 (“Awitten, reasoned
di sposition shall be designated as an OPINION only if it: . . . [i]s
acconpani ed by a separate concurring or dissenting expression, and the author
of such separate expression requests publication of the disposition of the
Court and the separate expression.” (Capitalization inoriginal.)); Ala. R
App. P. 53 (“[I]f in a “No pinion’ case a Justice or Judge wites a specia
opi nion, either concurring wth or dissenting fromthe action of the court,
the reporter of decisions shall publish that special opinion, along with a
statenment indicating the action to which the special opinion is addressed.”);
Ariz. Sup. C. R 111(b)(4) (“Dispositions of matters before the court
requiring a witten decision shall be by witten opinion when a nmajority of
the judges acting determine[s] that it involves a |legal or factual issue of
uni que interest or substantial public inmportance, or if the disposition of
matter is acconpani ed by a separate concurring or dissenting expression, and
the aut hor of such separate expression desires that it be published, then the

(conti nued. ..)



L1,

Justice Ram | and | have agreed and will continue to
agree to any recomendati on by any of the other justices to
publish a case even if the majority will not adhere to such a
policy. W do so because we support and respect the opinion of
any one of our colleagues that a decision warrants publication
and that the views raised in the opinion should be di ssem nat ed.
This is not an automatic and blind decision, but, instead, the
recognition that every nmenber of the judiciary, chosen to sit on
t he bench because of his or her expertise, has distinct and
val uabl e viewpoints to offer in each case. Sinply put,

di sagreenent with a justice should not be a reason to limt the

reach of that justice’'s comments. See N. K Shimanoto, Justice is

Blind, supra, at 7 (“A glance back through tinme rem nds us that

not only is this a country founded on the belief that we can
voi ce our opinions against the magjority, but that we have on
numer ous occasi ons enbraced those opinions in the wi sdomof a

future day.”)

| V.

By contrast with the “one justice” rul e suggested by

1/ (...continued)
deci sion shall be by opinion.” (Internal section nunbering omtted.)); N.D
Sup. . Admin. R 27, § 14(c) (“The opinion may be published only if one of
the three judges participating in the decision determines that one of the
standards set out in this rule is satisfied. The published opinion nust

i nclude concurrences and dissents.” (Enmphasis added.)). For these, as well
as other jurisdictions’ rules, see Doe, 99 Hawai‘i at 15 n.6, 52 P.3d at 269
n.6 (Raml, J., dissenting, joined by Acoba, J.) (collecting simlar rules in

other jurisdictions).
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Justice Rami| and which had once been the custom of this court,?
the current “policy” in this court follows a “majority rules”
approach, which the majority insists is the better course. The
maj ority appears to assert that publication guidelines other than
“majority rules” would result in our appellate process grinding
to a halt. Wth all due respect, | submt that the majority’s
argunent s agai nst any one justice of this court calling for the
publication of a particular case m ss the nmark.

We favor the use of summary disposition orders for the

vast majority of cases in which they are currently appropriately

utilized. Numerous such orders have been filed which we have
signed. W also do not propose that every case in which a

di ssenting or concurring opinion is filed necessarily requires
publication. A nunber of summary disposition orders have been
filed with a separate opinion.® W did not urge that these cases

be published, as we do here.*

2/ M/ understanding is that the majority rule regarding publication
was recently adopted in 1996. As related by Justice Ram |, the customof this
court previously was to concur with a justice’'s reconmendat i on to publi sh.

3/ See, e.qg., State v. lrvine, No. 24193 (Hawai‘i Jul. 12, 2002)
(unpubl i shed) (Acoba, J., dissenting); Saito v. Fuller, No. 23913 (Hawai i
Jun. 8 2002) (unpublished) (Ranmil, J., concurring; Acoba, J., dissenting);
Ng. M Ki, No. 24267 (Hawai‘i May 28, 2002) (unpublished) (Mon, C J. and
Nakayana J. di ssenting); State v. lha, Nos. 23083, 23156, 23157, 23158,
23161, 23177 23178, 23189, 23190, 23191, 23192, 23193, 23213, 23234, 23235,
23236, 23237, 23238, 23239, 23240, 23242, 23253, 23254, 23255, 23256, 23257,
23258, 23259, 23260, 23274, 23326, 23327, 23328, 23329, 23330, 23347, 23359,
23363, 23364, 23365, 23366, 23371, 23436, 23437, 23438, 23452, 23453, 23561
23596 (Hawai‘i Aug. 27, 2001) (Nakayanmm, J., dissenting, joined by Ram |, J.).

4/ The majority’s refusal to address issues of first
inpression has little to do with nunbers. See, e.qg., State v.
Bush, No. 24808 (COct. 11, 2002) (SDO (Acoba, J., dissenting);
State v. Makalii, No. 24833 (Cect. 2, 2002) (SDO (Ram |, J.,

di ssenting, joined by Acoba, J.); State v. lLopes, No. 24187 (Sept. 6, 2002)
(SDO) (Acoba, J., concurring, joined by Ram |, J.); State v. Hauani o, No.
23034 (Aug. 30, 2001) (SDO) (Acoba, J., dissenting). The majority’s approach
will likely engender nore such cases

(continued...)



W believe that in sonme cases, however, a decision nust
be published. Guidance to litigants and the trial courts would
be provi ded, where none exists. The analysis would be avail abl e
by litigants for citation in pending or subsequent cases. The
public and the I egal community would be informed of the
devel oping law in this area.

By ignoring, as it does, the views of other justices
after a sinple majority is obtained, the majority invites
avoi dabl e error. As we nust all concede, error will occur under
any system the relevant inquiry is on which side error would
weigh the least. | submt that there is nore to be gained in a
jurisprudential sense, and in the present legal mlieu, froma

pol i cy which shares the decision to publish with each justice.

V.
Long-term dangers lurk in the silencing of discourse
and debate. It has been found that unpublished opinions too
easi |y hide hidden agendas or a | ack of reasoni ng behind an

opi nion. See MH Wresh, The Unpublished, Non-Precedentia

Decision, 3 J. App. Prac. & Process 175, 181 (2001) (“The
forenost [criticismof unpublished decisions] appears to be the
arguabl e effect the practice has on judicial accountability.”).
Moreover, a rule that grants a majority of justices the power to

deternm ne that a case will not be published serves to quash the

4/(...continued)
Mor eover, as observed, fromJuly 2000 through Decenber 2000, “the
Supreme Court wote 106 opinions: 56 cases (52.8% were disposed of via SDO,
20 cases (18.99% by nenorandum opi nion, and 30 cases (28.3% by published
opinion.” N K Shimanmoto, Justice is Blind, supra, at 6. Thus, only 28. 3% of
Hawai i Suprenme Court cases were published during this time period.
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alternative views expressed in a dissenting or concurring

opinion. See M Hannon, A doser Look at Unpublished Opinions, 3

J. App. Prac. & Process 199, 221 (2001) (“[T]he existence of

di ssenting opinions in unpublished opinions cuts agai nst the

prem se that unpublished opinions are used only in ‘easy’ cases.
[ C] ases containing dissents and concurrences are, by

definition, controversial[.]” (Internal quotation marks and

citations omtted.)); S.L. Wasby, Unpublished Decisions in the

Federal Courts of Appeals: Mbaki ng the Decision to Publish, 3 J.

App. Prac. & Process 325, 329 (2001) (discussing a 1989 report
which reflected findings “that a significant portion of non-
unaninous rulings [in the Eleventh Crcuit] were not published,
[and] that the ideology of judges . . . played a role in what got
publ i shed” and whi ch concl uded that “publication of opinions in
the Eleventh Grcuit is much nore subjective than the circuit
courts woul d have us believe.” (Internal quotation marks and
citation omtted.)).

A mgjority’s decision not to publish an opinion can be
wi el ded as a punitive neasure against those justices choosing to

di ssent, or who question the mpjority rule. See, e.q., People v.

Para, No. CRA 15889, slip op. at 34 (Cal. C. App. Aug. 1979)
(Jefferson, J., dissenting) (objecting to the ngjority’s reversal
of its earlier decision to publish a case after the dissenting
opi ni on had been circulated). Such dangers are not hypothetical,
but pose real threats to the integrity and efficacy of this

court’s institutional role in a denocratic system



VI .

But not hing highlights the inefficacy of the “majority
rul es” approach to publication or undernmnes the majority’s
rationalization of its position nore than the proposal submtted
to this court to amend HRAP Rule 35 to permt (1) citation to
unpubl i shed opi ni ons as persuasive authority and (2) petitions
for publication of unpublished cases. On June 14, 2002, the
Hawai ‘i Chapter of the AJS subnmitted the Report to the justices
of the Hawai‘ Suprene Court for our consideration. The proposal
recommends that this court adopt an amendrment to HRAP Rule 35,°
because “[t]here is a problemperceived by the | egal comunity
with the continued use of summary di sposition orders and,

particularly, the inability to cite nenorandum opi ni ons despite

5/ The AJS recomendation, inter alia, suggests an anendment to HRAP
Rul e 35. See The Report at 18, 20. The suggested amendnent adds a new
subsection c¢ and re-al phabeti zes and suppl ements the current subsection c as
fol | ows:

(c) Application for Publication. Any party or other
i nterested person may apply for good cause shown to the
court for publication of an unpublished opinion.

[(c)] (d) Citation. A menorandum opi ni on or unpublished

di spositional order shall not be considered nor shall be
cited in any other action or proceeding as controlling

aut hority, except when the opinion or unpublished

di spositional order establishes the |aw of the pending case,
re [sic] judicata or collateral estoppel, or in a crinnal
action or proceeding involving the sane respondent.

In all other situations, a nenorandum opi ni on or
unpubl i shed di spositional order may be cited in any other
action or proceeding if the opinion or order has persuasive
value. A party who cites a menorandum opi ni on or
unpubl i shed di spositional order shall attach a copy of the
opinion or order to the docunent in which it is cited, as an

appendi x, and shal |l indicate any subsequent disposition of
the opinion or order by the appellate courts known after
diligent search. If an unpublished decision is cited at

oral argunment, the citing party shall provide a copy to the
court and the other parties. Wen citing an unpublished
opi nion or order, a party nust indicate the opinion’s
unpubl i shed st at us.

The Report at 22 (underscoring, indicating additions, and brackets, indicating
deletions, in original).



the fact that these opinions appear to be of substantial |ength
and content and often cite other case | aw as precedent for the
conclusions.” The Report at 4 (enphasis added). The
consequences of not publishing have thus becone a concern to the
bench and the bar. A core function of this court is to interpret
the law, to set forth our analysis, and to announce it for the
educati on and gui dance of the public. W abandon that function

when we take a crabbed view of publication.

VI,

The di ssatisfaction with the nunber of unpublished
opinions is also one reason why the State |egislature was
pronpted to authorize two additional judges on the Internediate
Court of Appeals (I CA) level. The 1996 backlog is reflective of
a fundamental |ack of resources. In 2001, the |egislature
aut horized two additional judges to be appointed to the ICA in
view of the appellate case | oad. See 2001 Haw. Sess. L. Act 248,
8§ 1, at 646 (anending Hawai ‘i Revised Statutes (HRS) 8§ 602-51 to
i ndi cate that the nunber of judges on the I CA would be increased
by two). In considering whether such a neasure was necessary,
the legislature viewed the additional judges as one renedy for
t he burgeoni ng use of summary di sposition orders, which
apparently pronpted sone parties “to question whether [they were]
getting due process[]”:

Attenpts to deal with the appellate case | oad have
evol ved into procedures and processes that have been vi ewed
as controversial, causing sone litigants to guesti on whether
the parties are getting due process. For exanple, a |large
nunber of cases were decided by summary di sposition orders
i nstead of opinion, and oral argunent has becone rare. . .
[I]f the State is to naintain an effective appellate Justlce
system that di sposes of cases in a tinely nanner and

9



provides litigants with a fair hearing process, the nunber
of | CA judges must be increased.

Stand. Comm Rep. No. 1460, in 2001 House Journal, at 1495
(enmphasi s added). The legislators further indicated that such a
measure woul d “inprove the functioning and efficiency of the
appel late judicial process.” Conf. Comnm Rep. No. 166, in 2001
House Journal, at 1129.

However, as for funding for the two I CA judicial
positions, the |egislature reported that “[t]he Judiciary al so
testified that no appropriation is needed for the 2001-2002
fiscal year.” Conf. Comm Rep. No. 166, in 2001 House Journal at
1129. “[T]lhis bill will allow the Judiciary to begin the process
of recruiting two new judges for the ICA. It is the intent of
your Committee that no new additional funds be provided for this
pur pose for fiscal year 2001-2002.” Stand. Comm Rep. No. 976,

i n House Journal at 1495. The determ nation of whether these two
| CA positions could have been funded under past or present
judiciary budgets or at what point requests for |egislative
appropriations should be nade is obviously subject to the
exercise of the judiciary adm nistration’s discretion.

The reports also indicate that “[t]estinony of the
Judiciary on this neasure in this session indicated that
expansion of the internediate court is preparatory for |later
reorgani zati on of the appellate system which could be the
subject of bills for the 2002 Session.” Conf. Comm Rep. No.
166, in 2001 Senate Journal at 944. A search of the 2002

| egi slative bills has not reveal ed any such reorgani zati on pl an.
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What is stated is fromthe public record and we
certainly do not intend to m srepresent the record. W are not
privy to internal adm nistrative decisions nade by the judiciary
adm nistration. Gbviously, we whol eheartedly agree with any and
all efforts made to expand the current nunber of judges on the

| CA.

VI,

Any inplication that the adoption of a one-justice rule
woul d have a far-reaching adverse inpact in crimnal cases, child
custody and parental term nation cases, and for business and
property owners in civil cases, would be a decidedly exaggerated
one. A one-justice rule would not result in a rash of
publication requests or a significant delay. The “one justice”
approach has been adopted and inplenented in many jurisdictions.
Taking into account the expertise of all nenbers of this court
regardi ng the necessity of clarifying the law in any area nakes
t he best use of our collective judicial w sdom

It is evident that the nunmber of cases on appeal, and
the resulting hardship faced by litigants, nmay be in part due to
the lack of clear |egal precedent in an area of practice. Non-
meritorious appeals are pursued by litigants when the lawis
mur Ky, because the result is unpredictable. Thus, by not
publ i shing and clarifying the | aw when such need is evident, we
contribute to the uncertainty, and, thus, contribute to our

backl og.

11



I X.

The possibility of unintended consequences resulting
from establishing precedent should not, in nmy view, alter
publicati on when warranted. W cannot hide behind the fear that,
in deciding a case, we may be creating precedent. That is the

nature of our common | aw system See Anastasoff v. United

States, 223 F.3d 898, 904-05 (noting that the common | aw doctrine
of precedent directed that all cases decided contributed to the

comon | aw, and, thus, retained precedential value, even if those

cases were not “published” in official reporters), vacated as

noot on other grounds, 235 F.3d 1054 (8th Cr. 2000) (en banc).

Common | aw i s devel oped through the accunul ati on of cases,

al l owi ng application of rules of law to varying factual
situations. A rule of |aw changes and is refined as tine and the
ci rcunst ances warrant, or may be abandoned altogether. |If a case
Is fraught with contingent problens, it is our job to see to it

t hat our decisions have the clarity and foresight to convey the
ef fect intended, not to take refuge in the expedient cover of an
unpubl i shed deci si on.

Furthernore, as the court of last resort in this state,
we are duty bound to decide hard i ssues presented to us and to
render our best judgnent in all cases. To allow a concern for
uni nt ended consequences to govern our decisions is to abandon our
common |aw tradition altogether. To remain silent because we are
afraid of what we m ght say underm nes our role as the highest

state court and the reason that we are here.

12



X
A
The Judiciary’s website, is not the answer, and the

fallacy of arguing it is, is transparent. |If the searcher knows
the specific nanme and date of filing of the case, the case can be
| ocat ed anong nunerous dispositions, including orders, |isted
chronol ogi cal |y and grouped by year and nonth, by date of
decision. See State of Hawai‘ Judiciary, Hawai‘ Appellate Court
Opinions and Orders, at http://ww. state. hi.us/jud/ctops. htm
(l ast updated Aug. 14, 2002). However, researching is another
matter, entirely. The research capabilities are extrenely
limted, if not practically non-existent. The Judiciary hone
page is a repository of our recent dispositions; it is not a

research tool

B
In any event, the reality is that, primarily, only

publ i shed opinions are considered by | awers and judges in

researching the law with respect to a point of law or a specific
issue. Only those dispositions that are accessible via the
sevent een established case | aw search engines, such as found in
the reporter system are used by this state’s Judiciary. The
“publication by magjority” rule then, for all practical purposes,
suppresses di ssenting and concurring theories fromthat body of

| aw that woul d be consulted in any serious inquiry.

13



C.

Addi tional ly, because the current HRAP Rule 35
prohi bits citation to unpublished opinions, when a majority of
this court votes agai nst publication of a case, the dissenting
and concurring opinions in those cases cannot be cited as
authority by attorneys who hope to urge a simlar viewor a
reexam nation of a majority position, or by attorneys and tri al
j udges who consider the separate opinions hel pful in deciding
related issues. Utimately, in those situations, the val ue of
di ssenting and concurring opinions to practitioners and judges is

nil.

Xl .
Limted resources and a backlog do not warrant sumrary
di sposition of cases that should be published. This concept was
recently expressed by the Eighth Crcuit Court of Appeals, which
strongly objected to the over-use of non-published cases as a
panacea for judicial backlog and enphasi zed our obligation to
spend the tine necessary to do a conpetent job on each case:

It is often said anpng judges that the vol une of appeals is
so high that it is sinply unrealistic to ascribe
precedential value to every decision. W do not have tine
to do a decent enough job, the argunent runs, when put in
pl ain | anguage, to justify treating every opinion as a
precedent. If this is true, the judicial systemis indeed
in serious trouble, but the renedy is not to create an
under ground body of |aw good for one place and tinme only.
The renedy, instead, is to create enough judgeships to
handl e the volune, or, if that is not practical, for each
judge to take enough tine to do a conpetent job with each
case. If this means that backlogs will grow, the price nust
still be paid.

Anast asoff, 223 F.3d at 904 (enphasis added). Also, as one Court
of Appeal s judge has noted with regard to various plans in
response to a grow ng backlog in the federal courts,

14



[t]he frequently noted sol ution of reducing our
casel oad could reverse a series of salutary

devel opments. The heavier caseload in |arge part
reflects better access to the courts and nore |ega
protections and benefits for | ess-favored nenbers of
society. | resist any whol esal e surrender of these
hard-fought victories to “reformers” rallying under
t he banner of judicial efficiency.

Patricia M Wald, Synposium The Legacy of the New Deal: Problens

and Possibilities in the Admnistrative State (Part 2)

Bur eaucracy and the Courts, 92 Yale L.J. 1478, 1478 (1983).

Xl

Cases which require focused review, especially those
that deal with matters of first inpression or which should be
publ i shed on ot her grounds, are not susceptible to disposition
according to limted tine lines as may be determi ned by a
majority. Not all cases present sinple and previously decided
questions of law. The critical exam nation and revi ew necessary
i nevitably and inescapably requires tinme to acconplish. See
Anastasoff, 223 F.3d at 904. Such exam nation and revi ew spawn
many i nstances where separate opinions and positions nay result
in major nodifications and even reversals of original positions
agreed to by a majority of this court. Insistence upon a
contrary approach can only have a deleterious effect on the
parties affected, the outcone of cases, and the devel opnent of
case | aw.

Mor eover, even the ultimte resolution of sone
apparently sinple cases through sunmary di sposition nay take nore
time then initially estimated. |Issues not initially raised or
addressed by the majority may be pointed out by a dissent or

concurrence. The “majority” may change several tines as justices

15



grapple with the law and facts posed within a case, and with

ot her considerations and conprom ses. The deci sion of whet her
the case shoul d be published or not may al so change several tines
during the course of consideration. Accordingly, the end result
of a lengthy dissent or concurrence by a justice attached to a
summary di sposition order may have had an earlier incarnation as

a mpjority published decision. See N K Shimnoto, Justice is

Blind, supra, at 7 n.12 (“In the case of the Justice or Judge who

pens the majority opinion but does not garner the votes for
publication, the Judge or Justice may be forced to wite a
concurring [or dissenting] opinion to . . . express disagreenent
with the decision of the majority not to publish.”)

Thus, a majority rule decision regarding publication
does not necessarily nean that nore tinme and resources are saved.
That time and effort may already be invested. This is
exenplified, as the AJS Hawaii Chapter points out, by the fact
t hat unpublished opinions of this court have been “of substantial
l ength and content.” The Report at 4. Also, denying
“publication does not sonehow deposit that tine and energy back
into the pool of resources so that it can be used on other

cases.” N K Shimanoto, Justice is Blind, supra, at 11

More inmportantly, the expenditure of the court’s
resources in filling out the analysis of what was previously
t hought an “easy case” cannot be | abel ed a waste of resources,
when a justice believes that justice is not being served by a
superficial treatnent of an appeal. Thus, we do not operate as a
“commttee,” and our views, while opposed by the other justices,
is certainly not intended to inmpugn their integrity. Case counts

16



and statistics should not drive our disposition or deliberative
process. In a conflict between the two, our primary duty lies in
giving a case and the litigants involved the tine they deserve.

See Anastasoff, 223 F.3d at 904.

X,
The rallying cry for those who raise the specter of
backl ogs as the justification for the expedient disposition of
cases is “justice delayed is justice denied.” As one judge has

noted, speedy disposition is not to be equated with justice:

To suggest that justice delayed is justice denied is not the
answer. Justice delayed is not always justice denied, and
speedy justice is not always justice obtained. |Increased
pressures on the judiciary resulting fromincreased
[itigation because of increased use of the courts by our
society is an increased burden which nust be net by the
judiciary alone, without sacrificing the quality of the
justice dispensed. The resulting pressures should and nust
be assunmed by the judiciary without conplaint. . . . |f
justice delayed is justice denied, then justice wthout
gquality is also justice denied, a result for which the
judiciary alone will be held accountable w thout reference
to collateral pressures fromwhatever source

G aver v. Secretary of Health, Ed. & Welfare, 405 F. Supp. 631

636-37 (E.D. Pa. 1975) (enphases added).

| agree that cases should be decided as pronptly as
possible. But there is no justice in a rush to judgnent that is
mandat ed by internal policies and procedures enbraci ng sunmary
decisions. Too often the adm nistration of fornulaic approaches
for expediting cases beconmes the focus of the tine and energy of
the court, which should otherw se be spent on our fundanental
function of deciding cases. | see no virtue in a race to rubber
stanp a circulating draft of a decision so that it nmay be issued

qui ckly by the court. Such approaches detract the public's
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attention froma prom nent reason for such delays, that is, the
| ack of resources. See supra Section VII.

But other internal adm nistrative obstacles cause
inefficiencies that delay resolution of cases. bstacles such as
the lack of objective criteria as to whether an opinion should be

publ i shed, see State v. Taua, 98 Hawai‘i 426, 441 n.1, 49 P.3d

1227, 1242 n.1 (2002) (Acoba, J., dissenting, joined by Ram |,
J.) (opinions which depart fromexisting | aw shoul d be

publ i shed); Zanakis-Pico v. Cutter Dodge, Inc., 98 Hawai‘ 309,

326, 47 P.3d 1222, 1239 (2002) (Acoba, J., concurring) (opinions
whi ch apply new rul es of |aw should be published), and disputes
concerning the publishability of an opinion, would be easily
resol ved by the rule adopted in sone jurisdictions that the vote
of one justice is sufficient to nandate publication. See Doe, 99
Hawai i at 15 n.6, 52 P.3d at 269 n.6 (Ram ||, J., dissenting,

j oined by Acoba, J.) But even the adoption of objective criteria
and alternative neasures such as proposed by the Hawai‘i AJS w ||
not cure the lack of published opinions, inasmuch as a ngjority
di sfavoring publication in the first place is unlikely to
actually change its position even in the face of such objective
standards or alternative neasures. Hence, in our view, a single

justice rule is necessary.

Xl V.

Mor eover, al though a case that should be published
exacts deliberation and, thus, time to conplete, over the |ong-
term publication has the effect of decreasing the backlog and
savi ng ourselves, trial courts, and attorneys needl ess expense of
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time, effort, and resources. Wien we do not publish and address
t he questions squarely presented to us, there are w de-rangi ng
system c effects.

Each party for whomthe issue subsequently arises is

faced anew with an error that is “novel,” because we have not yet
addressed it. Trial courts nust guess at what | aw shoul d be
applied, further delaying the resolution of trials. Law clerks,
judges, and justices nust in effect “reinvent the wheel.” See

John v. State, 35 P.3d 53, 64 (Al aska C. App. 1989) (Manheim

J., concurring) (“[S]o many of our decisions are unpublished
that, given enough time and enough change of personnel, the court
‘“forgets’ we issued those decisions.”). Appellants and appell ees
must do the sane. Thus, over the long-term publication wll
reduce our backl og, by renoving issues fromour appellate
treadm || .

Failing to publish decisions that should be published
has a substantial inpact on the public. Wen this court
post pones for an indefinite tinme the resolution of issues
presented before it, the result is to |eave parties -- whether
they are prosecutors and defendants in crimnal cases, parents
and children in famly court cases, business entities,
government, or the public at large -- and their attorneys to
guess at what the lawis in this jurisdiction, at the risk of
guessing wong. By the tinme the matter is brought again to this
court, much tine and events may have passed. It is no wonder
that representatives of both the bench and the bar recomrend the
recourse of citing to the only body of |aw oftentines avail abl e
to them -- unpublished opi nions.
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XV.

In our view, the balance is to be struck in the context
of our role as the court of last resort in this state and the
| ong range perspective we nmust take. The litigants in each case
deserve the considered judgnent of each justice. Qur obligation
tothe rule of lawis to apply it assiduously, evenly, and
justly; expediency should play no part in the task in which we
are engaged. In that regard, nore, not |less, authoritative
gui dance strikes the right balance in our present legal mlieu.
By satisfying our obligation in individual cases, we fulfill our
duty as stewards of the judicial power, to all parties and to the
public at large wi thout favoring any one party or the interests

of one litigant over another.
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