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I. INTRODUCTION
Petitioner/enployer-appellee Gty and County of
Honol ul u, Honolulu Fire Departnment (“the Departnent”) petitioned
this court for a wit of certiorari to review the published
opinion of the Internmediate Court of Appeals (“ICA’) in Davenport

v. Cty and County of Honolulu, Honolulu Fire Departnent, No.

23141 (Hawai ‘i App. Dec. 13, 2001) [hereinafter “Davenport 17].

The ICA affirnmed in part, vacated in part, and remanded the
January 5, 2000 Anended Decision and Order of the Labor and

I ndustrial Relations Appeals Board (“the Board”).



The Departnent contends that the I CA erred in hol ding:
(1) psychological injuries resulting fromthe stress of non-
di sci plinary personnel actions are conpensabl e under Hawaii’s
wor ker’ s conpensation statute, Hawai‘i Revised Statutes (“HRS")
chapter 386 (1963); and (2) remand is required for findings on
whet her cl ai mant David Davenport’s (“Davenport”) hypertension is
conpensable as an injury directly and naturally resulting froma
conpensabl e primary injury.

We granted certiorari because we believe the I CA erred

inits application of Mtchell v. State Departnent of Education,

85 Hawai ‘i 250, 942 P.2d 514 (1997). Although we agree the ICA s
concl usion that Davenport’s injuries are conpensable, we believe
that the 1CA erred in applying Mtchell to the present case and
failing to apply the unitary test to determ ne whether the
personnel action that gave rise to the injury arose out of
enpl oynment. We otherwise affirmthe ICA's holding that the Board
was clearly erroneous in finding that Davenport’s hypertension
injury resulted fromthe stress of a nedical exam nation
conducted on April 10, 1995. W further affirmthe I CA s hol ding
to vacate the Board’' s determ nation of Davenport’s hypertension
claimand remand to resolve the issue of whether the hypertension
injury was a direct and natural result of a prior conpensable
i njury.
II. BACKGROUND
Davenport becane a firefighter with the Departnent on

January 3, 1972 with his ultimte goal being a captain’s
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position. The subject of this appeal concerns two psychol ogi cal
injuries. The first injury occurred in January 1994 and
originated fromstress surroundi ng Davenport’s endeavor to
advance to the position of Fire Fighter Level Il (“FFI11"), one
| evel below captain. Davenport’s second injury concerns his

el evat ed bl ood pressure condition diagnosed in April 1995,

all egedly sterming froma prior conpensable injury to his
Achi |l es tendon.

A January 1994 Injury

On Novenber 2, 1991, Davenport took pronotional
exam nations for placenment on the lists of eligibles for Fire
Fighter Level Il (“FFI1”") and FFII1l positions. Davenport was
di ssatisfied with the outcone of the test, specifically, his
resulting ranking. According to Davenport, he was originally
ranked seventeen on the FFIIl list, but after a determ nation that
he was not credited properly for education, his ranking increased
to eight. His position on the list for FFIIIl eligibles, however,
was not inproved. Davenport filed a petition of appeal with the
Cty and County of Honolulu’ s Gvil Service Comm ssion (“the
Conmi ssion”), requesting that the Comm ssion: (1) disclose
certain information relating to three chall enged test questions;
(2) clarify the fornmula used by the Personnel Departnent to
conpute the scores; and (3) allow additional tinme for

adm nistrative review of the test results.



In July and Novenber of 1993, the Comm ssion held two
hearings to resol ve Davenport’s clains, at which the parties
di scussed the selection process for determ ni ng how candi dat es
are chosen to be placed on the list of eligibles. The Comm ssion
del ayed ruling on Davenport’s conplaint and directed the
Personnel Departnment to review the pronotion process to ensure
that it was fair and equitable. As a result, the Comm ssion’s
proceedi ngs and hearings on Davenport’s petition continued for
t he next several years and throughout the duration of this
appeal . Davenport clains, however, that these events did not
contribute to the cause of his psychol ogical injuries.

Meanwhi l e, in Cctober 1993, the Departnent pronoted
Davenport to FFIII. H's tenure was cut short, however, when the
Department rescinded his pronotion in Novenber 1993 and sent him
back to his former FFII1 assignment. The Departnent clained that
it was forced to take this action after several firefighters
filed a lawsuit contesting the validity of the Departnment’s
pronoti onal exami nation. |In an attenpt to conply with a
tenporary restraining order issued by the circuit court, against
the use of the exami nation in pronoting individuals to the
positions of FFIIl and captain, the Departnent resci nded seven
pronotions, including Davenport’s. Davenport clainms he was
“devastated” by the Departnent’s action. Fire Chief Donald S. M
Chang orally prom sed Davenport and the other firefighters that

the Departnent would reinstate their pronotions before January



1994. However, Richard R Seto Mok replaced Chang i n Novenber
1993, and Davenport’s pronotion was not reinstated as proni sed.
Davenport was again very upset and went on sick |eave. On
January 21, 1994, a doctor treated himfor synptons associ ated
with hiatal hernia and irritable colon, which kept himoff work
for approximtely two weeks. |In February 1994, the Departnent
rei nstated Davenport’s pronotion to FFII11, but refused to credit
Davenport’s probationary period for the tinme he had accumul at ed
fromthe previous pronotion.

Davenport alleges that during this tine, he was forced
to endure a hostile work environnent and harassnment by his
superiors. The exact nature of these allegations are not clear.
However, Davenport clainms that, on one occasion, shortly after
the reinstatement of his pronotion, Fire Chief Seto Mok called
himand stated that “if he did not stop his conplaining, he would
be squashed like a pest, like a fly.” Chief Seto Mok’ s all eged
statenents were apparently referring to Davenport’s appeal to the
Comm ssion and his conplaints regarding the pronotion process.

On Cct ober 25, 1994, Davenport filed a claimfor
wor ker’ s conpensation benefits for this injury, which he
described as “stress, hiatal hernia, [and] irritable colon,”
caused by “a long series of admnistrative difficulties regarding

[ his] pronotion over the |ast several years[.]” Davenport I, No.

23141, slip op. at 8  The Departnent denied the claimpending

i nvesti gati on.



B. April 1995 Injury

The second injury at issue in this case is Davenport’s
condition of elevated bl ood pressure described by Davenport as
“stress—cumul ative trauma and pain fromindustrial injuries.”
Id. The hypertension allegedly originated froma prior injury
that occurred on May 2, 1994, when Davenport tore his right
Achilles tendon while playing paddle tennis at the fire station.
He underwent surgery and went on total tenporary disability
(“TTD’) from May 5, 1994 to June 14, 1995. The Depart nent
accepted liability for the Achilles tendon injury.

Wil e on | eave, Davenport began seeing a psychiatrist,
Dr. Gordon J. Trockman, for treatnent of psychol ogi cal problens,
I ncl udi ng depression over his immobility fromthe foot injury,
anger and depression over issues at work, famly problens,
medi cal problens (irritable colon and hiatal hernia), and
difficulties dealing adm nistratively with the nedical system A
clinical psychol ogist, Joseph P. Rogers, evaluated Davenport in
February 1995 and explained that “[a] contributing factor to the
build up of perceived stress over the years has been his dogged
persistence in pursuing these [pronotion and grievance] issues
wi t hout conpromise.” 1d. at 7. Dr. Trockman filed a physician's
report for this injury describing it as “[t]orn Achilles tendon

physically[.] Depressed, frustrated, and upset enotionally due



to additional stress, etc. [sic].”! 1d. (brackets in original).
On April 10, 1995, while still on | eave and receiving
TTD benefits for the Achilles tendon injury, Davenport saw
Dr. John Hall, the Departnent’s physician, for the purpose of
evaluating his ability to return to work. During this
exam nati on, Davenport was di agnosed with el evated bl ood pressure
and was alerted to the fact that he would face nedical
disqualification if he did not submt a medical report and
treatnment plan for the hypertension by May 27, 1995. Davenport
filed a worker’s conpensation claimfor the treatnent of the
hypertension and referenced April 10, 1995 as the date of injury,
whi ch he described as “stress--cunul ative traunma and pain from
industrial injuries.” The Departnent denied liability for this
claim

C. Board’ s Deci si on

The Departnent of Labor and Industrial Relations,
Disability Conpensation Division (“DCD’) held a hearing to
exam ne Davenport’s clainms on Cctober 15, 1996. At the hearing,
Davenport alleged that his injuries resulted from (1) harassnent
and threats fromhis superiors and ot her coworkers; (2) the
alleged illegal activities commtted by the Departnent during the
pronotion process; and (3) the depression he suffered fromhis

Achilles tendon injury. The DCD held that

! Davenport was conpensated for this injury and thus, the Achilles
tendon and related stress injuries are not issues on appeal, but are rel evant
to the determ nation of the April 1995 hypertension claim
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[ Davenport] did not suffer conpensable injuries. It is the
opi nions of Drs. Stitham Ponce, Rogers and Trocknan that

[ Davenport's] psychiatric problems were caused not by his
duties as a fireman, but fromthe stress of dealing with the
adm nistrative process associated with his pronotion as a
fireman. Even though there is a causal relationship between
his injuries and the work environment, [the Board] has held
psychiatric injuries arising out of personnel actions at
work are nonconpensable. See Mtchell and subsequent
related cases. . . . Therefore, [the Departnent] is not
responsi bl e for benefits relating to the January 14, 1994
and April 10, 1995 injuries. The clains are hereby denied.

Departnment of Labor and Industrial Relations, Findings of Fact,
Novenber 21, 1996 (enphasis added).

Davenport appealed to the Board and appeared pro se at
a hearing on Novenber 2, 1998. The Board agreed that Davenport’s
January 1994 and April 1995 psychological injuries did not arise
out of and in the course of enploynent, but found that Davenport
had sustai ned a psychol ogical injury as a conpensabl e consequence
of his Achilles tendon injury.?

On Cctober 27, 1999 Davenport filed a notion for
reconsi deration and requested that the Board reconsider its
conclusion that the injuries did not arise out of and in the
course of enploynent with the Departnent. Davenport argued that
the Board misconstrued his claimas to the cause of the January
1994 injury. It was Davenport’s position that the injury arose
out of the Departnment’s failure to reinstate his pronoti on when

prom sed, not fromthe Cvil Service appeal s process.

2 Davenport suffered from depression and anxiety as a direct result
of his physical Achilles tendon injury. Because these psychological injuries
were the direct and natural result of his prior conpensable Achilles tendon
injury, the Board held the injuries were conpensable. Thus, these
psychol ogical injuries are not at issue in this appeal.
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On January 5, 2000, the Board rendered an anended

deci sion and order, finding that

[ Davenport’s] January 14, 1994 psychol ogical condition
resulted fromhis involvenent in the Gvil Service

adm ni strative appeals process and not fromthe new fire
chief's failure to honor the alleged prom se of the chief’'s
predecessor. . . . [Plarticipation in the Cvil Service
adm ni strative appeals process to chall enge the exani nati on
and pronotion procedure is too renote fromthe usual and
reasonable work of a firefighter to be considered and

i nci dent of [Davenport’s] enpl oynent.

Labor and Industrial Relations Appeals Board, Amended Deci sion

and Order, Jan. 5, 2000 (hereinafter “Board’ s Anended Deci sion”)

(enphasi s added).

Regar di ng Davenport’s April 1995 hypertension claim
the Board found that “[Davenport] alleged that [the Departnent]
conducted an i nproper physical exam nation on himwhile he was on
i ndustrial |eave and that he was threatened with nedical
di squalification fromhis job because of his work injury.”

Board’' s Anended Decision at 11. Thus, the Board held “that

[ Davenport] did not sustain a psychol ogical injury on or about
April 10, 1995, arising out of and in the course of enploynent

[ because he] was receiving TTD benefits for his May 2, 1994
work injury, and was not at work in April of 1995.” |[d. at 13.

D. | CA Opi ni on

Davenport appeal ed the Board s Amended Deci si on arguing
that the Board was clearly erroneous in making the foll ow ng
findings of facts and conclusions of law. (1) Davenport’s
January 1994 injury arose out of the adm nistrative appeal s
process and is thus too renote fromthe usual and reasonabl e work

of afirefighter to be considered an incident of enploynent;
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(2) the alleged harassnent did not contribute to the January 1994
injury; and (3) the April 1995 hypertension injury is not
conpensabl e because it occurred while Davenport was on | eave.

In its published opinion, the ICA affirnmed in part,
vacated in part, and remanded the Board’' s Amended Decision. The
| CA stated that “regardl ess of how Davenport’s January 1994 claim
is articulated, the Board s ultimate determ nation that it was

not conpensable was wong as a matter of |aw Davenport 1, No.

23141, slip op. at 18. Thus, the ICA held: (1) Davenport’s
January 1994 injury was conpensabl e because HRS 8§ 386-3 covers
psychol ogi cal injuries arising out of non-disciplinary pronotions
and denotions; and (2) remand was required for findings on
whet her Davenport’s hypertensi on was conpensabl e as being the
direct and natural result of his prior conpensable Achilles
tendon and stress injuries.

The ICA relied on HRS § 386-3(a), which states:

I f an enpl oyee suffers personal injury either by accident
arising out of and in the course of the enploynment or by

di sease proxi mately caused by or resulting fromthe nature
of the enploynent, the enployee' s enployer or the special
conpensation fund shall pay conmpensation to the enpl oyee or
t he enpl oyee’ s dependents as provided in this chapter.

HRS § 386-3(a) (enphasis added). Because “Hawai‘ courts have
unequi vocal |y established that purely psychological injuries are

wi thin the contenplation of HRS § 386-3[,]” Davenport I, No.

23141, slip op. at 19 (citing Royal State National |nsurance v.

Labor Board, 53 Haw. 32, 38, 487 P.2d 278, 282 (1971)), the ICA

framed the issue on appeal as “whether psychol ogical injuries

engendered by non-di sciplinary personnel actions . . . arise out
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of and in the course of the enploynent and hence fall within the
anbit of conpensability outlined by HRS § 386-3.” 1d. at 20-21.
In answering this question, the ICArelied heavily on

our decision in Mtchell v. State Departnent of Education, 85

Hawai’'i 250, 942 P.2d 514 (1997), where we held that a teacher’s
psychol ogi cal injuries that resulted from being disciplined for
her use of corporal punishnment in the classroom were conpensabl e.
The I1CA noted that in Mtchell, this court was guided by the
“plain | anguage of [HRS 8 386-3] . . . and the legislature’'s
intent that work-related injuries be considered as a cost of

doi ng business.” Davenport |, No. 23141, slip op. at 22. The

| CA highlighted the point nade in Mtchell that, because HRS §
386-3 did not expressly exclude injuries arising out of
di sciplinary actions from coverage, the court could not
“unil aterally pronounce” an exception. Thus, the I CA held that,
“Tulnder the logic of Mtchell, . . . the psychol ogical injury
arising out of the non-disciplinary pronotion and denotion at
i ssue here woul d appear to be conpensabl e under HRS § 386-3."
Id. at 24.

The ICA then turned its analysis to the legislative
hi story that surrounded the anendnent to HRS 8§ 386-3, enacted in
response to Mtchell. Shortly after Mtchell was decided, the
| egi sl ature added subsection ¢ to HRS § 386-3, which provides
that “[a] claimfor nmental stress resulting solely from
di sciplinary action taken in good faith by the enployer shall not

be allowed[.]” HRS 8§ 386-3(c) (1998). The ICA noted that the
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| egi sl ative history surroundi ng the amendnent showed that the

| egi sl ature consi dered and rejected extending the anendnent to
excl ude coverage of personnel actions. Thus, the | CA stated,
“[i1]t is apparent fromthe legislative history [that] . . . the
| egi sl ature assunes that psychol ogical injuries engendered by
ot her ki nds of non-disciplinary personnel actions, such as
pronoti ons and denotions, arise out of and in the course of

enpl oynent.” Davenport |, No. 23141, slip op. at 26.

On appeal to this court, the Departnment alleges that
the |CA conmitted the followi ng grave errors of law (1) the ICA
failed to apply the clearly erroneous standard of review to the
Board's findings; (2) the ICAfailed to apply the unitary work
connection test for determ ning conpensability; (3) the ICA' s
reliance on legislative history regarding HRS §8 386-3(c) is
m spl aced; and (4) the ICA erred by remanding the April 1995
claimfor a redeterm nation of conpensability because the issue
of whether the April 1995 claimwas a direct and natural result
of his previous Achilles tendon clai mwas never at issue before
t he Board.

III. STANDARD OF REVIEW

A. Board Deci si ons

Appel | ate revi ew of Board decisions is governed by HRS

8 91-14(g) (1993). Korsak v. Hawaii Pernmanente Medical G oup, 94

Hawai i 297, 302, 12 P.3d 1238, 1243 (2000). The Board’s

findings of fact are reviewed under the clearly erroneous
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standard in view of the “reliable, probative, and substanti al
evidence on the whole record.” 1d. at 302-03, 12 P.3d at 1243-44
(brackets and citation omtted). "The clearly erroneous standard
requires the court to sustain the [Board’'s] findings unless the
court is left with a firmand definite conviction that a m stake
has been nade." 1d. (citation omtted). However, the Board s
concl usi ons of |aw cannot bind an appellate court and are "freely
reviewable for [their] correctness. Thus, the court reviews

[ concl usi ons of |law] de novo, under the right/wong standard."
Id. (citation onmtted).

B. Statutory Interpretation

The interpretation of a statute is a de novo inquiry
for the appellate court.

When construing a statute, our forenmpst obligation is to

ascertain and give effect to the intention of the

| egislature, which is to be obtained primarily fromthe

| anguage contained in the statute itself. And we nust read

statutory Ianguage in the context of the entire statute and

construe it in a manner consistent with its purpose.

This court may al so consider the reason and spirit of the

I aw, and the cause which induced the |legislature to enact it
to discover its true neaning.

Id. at 303, 12 P.3d at 1244 (internal quotations and citations
omtted).
IV. DISCUSSION

A. January 14, 1994 Injury

The Departnent alleges that the ICA erred in hol ding
t hat psychol ogi cal injuries deriving from non-disciplinary
personnel actions arise out of and in the course of enploynent

and are thus conpensabl e under HRS § 386-3. W agree with the
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| CA's conclusion that Davenport’s January 1994 injury is
conpensable. W find it necessary, however, to clarify the
anal ysis of such clains and the application of our prior
decisions in Mtchell, 85 Hawai‘ 250, 942 P.2d 514, and Tate v.

GIE Hawai i an Tel ephone Co., 77 Hawai‘i 100, 881 P.2d 1246 (1994)

to the present case.

1. The Board’ s Fi ndi ngs of Fact

The Board determ ned that Davenport’s January 1994
injury “resulted fromhis involvenment in the Gvil Service
adm ni strative appeals process and not fromthe new fire chief’s
failure to honor the alleged prom se of the chief’s

predecessor[.]” Board' s Anended Decision at 9. On appeal to the

| CA, Davenport argued that the Board' s findings of fact regarding
t he cause of his January 1994 injuries were clearly erroneous.?
The |1 CA reversed the Board s determ nation, but did not address
t he cause of Davenport’s injuries. Thus, it is necessary to
clarify the source of Davenport’s injury in order to determn ne
t he conpensability of his clains.

W hold that the Board s findings of fact are not
clearly erroneous because the record does not support a firm and
definite conviction that a m stake has been nmade. The Board

expl ai ned that based on

t he opinions of Dr. Trockman, Dr. Rogers, and Dr. Ponce, the
written statenments of [Davenport’s] co-workers, [Davenport’s
answers to [the Departnent’s] interrogatories, the fact that

8 Davenport argued that the Board was clearly erroneous in finding
that his January 1994 injury was not caused by the Fire Chief’s recission of
his pronmotion and fromthe all eged harassnment by the Fire Chief.
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[ Davenport’s] promotion was reinstated in February of 1994, a
month after the January 14, 1994 injury date, [Davenport’s]
continued pursuit of his GCvil Service appeal beyond that date,
despite the pronotion, and the fact that he continued to
experience enotional problens that required himto seek
psychiatric treatnent in October 1994, even though his pronotion
had al ready been restored nany nonths before, we find that

[ Davenport’s] January 14, 1994 psychol ogi cal condition resulted
fromhis involvenent in the Civil Service administrative appeal s
process and not fromthe newfire chief’'s failure to honor the
al l eged pronise of the chief’s predecessor.

1d. at 8-9. Davenport hinself attributed his stress injury to “a
|l ong series of admnistrative difficulties regarding [his]

pronotion over the |ast several years[.]” Davenport |, No.

23141, slip op. at 8. Mreover, Davenport continued to pursue
his appeal to the Conm ssion despite the pronotion and felt that
the reinstatenent of his pronotion did not “erase the injustice”
that was allegedly done to himwhile he was seeking to qualify

for the pronmotion. Board s Anended Decision at 4. Dr. Rogers’s

report stated that “[a] contributing factor to the build up of
percei ved stress over the years has been [Davenport’s] dogged
persistence in pursuing these [pronotion and grievance] issues

w t hout conprom se.” Davenport I, No. 23141, slip op. at 7.

Thus, the Board s finding that Davenport’s injury stemmed from
the Gvil Service adm nistrative appeals process and not fromthe
Fire Chief’s failure to honor the alleged promise to reinstate
t he pronotion was based on substantial evidence and was not
clearly erroneous.

Davenport al so appeals the Board' s finding that the
al | eged harassnent and threats fromthe Fire Chief did not

contribute to the injury. 1In its Arended Decision, the Board
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held that it was “unable to find that such harassnent and
threats, even if they occurred, contributed to [ Davenport’ s]
January 14, 1994 stress injury, because by [Davenport’s] own
account, the harassnent and threats occurred after the

January 14, 1994 injury.” Board' s Anended Decision at 9. Thus,

the Board did not clearly err in finding that the all eged
harassnent did not contribute to Davenport’s injuries, and we
anal yze Davenport’s claimas if it arose solely out of his
frustrations with the Cvil Service administrative appeal s
process.

2. Application of Mtchel

The determ nation of what injuries are conpensabl e
under Hawaii’s worker’s conpensation statute is governed by HRS
§ 386-3(a), which provides:

I f an enpl oyee suffers personal injury either by accident
arising out of and in the course of the enploynent or by

di sease proxi mately caused by or resulting fromthe nature
of the enpl oynent, the enpl oyee's enpl oyer or the special
conpensation fund shall pay conmpensation to the enpl oyee or
the enpl oyee's dependents as provided in this chapter.

HRS § 386-3(a) (enphasis added).

In interpreting this statue, the ICArelied primarily
on Mtchell, 85 Hawai‘ 250, 942 P.2d 514. Mtchell involved a
t eacher who sought conpensation for psychol ogical injuries
sust ai ned fromdisciplinary action taken agai nst her for
violating a school rule. 1d. The issue before the court in
Mtchell was “[w] hether an enpl oyee’s stress-related injury

resulting fromdisciplinary action taken by an enpl oyer in
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response to an enployee’ s m sconduct is a conpensable injury
under HRS § 386-3.” 1d. at 254, 942 P.2d at 518. W held that
Mtchell’s injuries were conpensabl e because her m sconduct
i nvolved a violation of school rules relating to the “nmethod of
acconmplishing [her] . . . ultimte work” and was thus within the
course of her enploynent. [d. at 255-56, 942 P.2d at 519-20. W
went on to note that other statutes provided express provisions
to exclude fromcoverage stress-related injuries resulting from
good faith disciplinary actions. Thus, we held that “[i]n the
absence of an express exception in HRS § 386-3 we cannot
unil aterally pronounce one. To do so would run counter to the
clear inport of HRS § 386-3.” 1d. at 257, 942 P.2d at 521.

As di scussed above, the ICArelied on Mtchell in
hol ding that, in light of the policy to construe chapter 386
broadly and the | ack of an express exception for non-coverage of
injuries deriving from personnel actions, psychological injuries
ari sing out of non-disciplinary personnel actions are conpensabl e

under HRS 8§ 386-3. Davenport |, No. 23141, slip op. at 23. This

application of Mtchell to the present case, however, is
m spl aced.

In reading Mtchell broadly, we hold that the ICA s
interpretation of Mtchell is overbroad. In Mtchell we held
that the court nust | ook at the reason for the disciplinary
action and whether it relates to the method of acconplishing the

ultimate work. W did not hold that all disciplinary actions are

-17-



covered by HRS § 386-3, but rather, that the statute did not
expressly exclude injuries arising out of disciplinary actions
fromcoverage. Mtchell, 85 Hawai‘i at 255-57, 942 P.2d at 519-
21. Thus, Mtchell stood for the proposition that an individual
who has sustained a psychological injury resulting from
legitimate disciplinary action was not precluded fromrecovering
under the worker’s conpensation statute.

We t hen asked whether the action that gave rise to the
di scipline arose out of and in the course of enploynent. W
specifically pointed to the distinction in Mtchell that nmade the
injury in that case conpensable. W conpared Mtchell to our

decision in Wiarton v. Hawaiian El ectric Conpany, Inc., 80

Hawai i 120, 906 P.2d 127 (1995), where an enpl oyee suffered
psychol ogi cal injuries after being disciplined for the

unaut hori zed alteration of his time card. W found that
Wharton’s injury was not conpensabl e because his action of
altering his time card “fell outside the boundaries defining his
ultimate work.” 1d. at 130-31, 906 P.2d at 123-24. |In Mtchell,
however, her injury was conpensabl e because the discipline arose
fromher performance of her duty as a teacher to nmaintain
classroomcontrol. Mtchell, 85 Hawai‘ 256, 942 P.2d at 520.

We held that “[t]he dispositive question is whether the conduct
that gave rise to the disciplinary action is conduct within or

outside the course of enploynment.” |Id.
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The I1CA then turned to |legislative history to support
its conclusion that psychol ogical injuries resulting from
per sonnel actions arise out of enploynent. It is apparent that
the | egi slature considered extending the anmendnent to excl ude
per sonnel actions, but decided against it and intentionally
failed to address the issue in its amendnent. The I CA s reading
of Mtchell and the anendnent to nmean that “HRS § 386-3 [t hus]
covers psychol ogical injuries arising out of non-disciplinary
pronotions and denotions[,]” however, is over-inclusive. The ICA
stated that “[o]nce an etiol ogical connection between non-
di sciplinary personnel action and psychol ogical injury [is]

established, it [is] . . . a conpensable claim” Davenport |

No. 23141, slip op. at 26. This is but the first step in the
anal ysis. Chapter 386 covers only those injuries that “arise out
of and in the course of enploynent.” HRS 8§ 386-3. Thus, once an
eti ol ogi cal connection between the personnel action and the
injury is established, the court nust determ ne whether the
activity that gave rise to the personnel action is work-rel ated.

3. The “Unitary” Test

In determ ning what injuries arise out of enploynent,
we have adopted a “unitary” test, which

consi ders whether there is a sufficient work connection to
bring the accident within the scope of the statute. First
articulated in Royal State National |nsurance Co. v. Labor
and Industrial Relations Appeal Board, 53 Haw. 32, 487 P.2d
278 (1971), the work connecti on approach sinply requires the
finding of a causal connection between the injury and any

i ncidents or conditions of enploynment. Chung [v. Ani mal
dinic, Inc.], 63 Haw. [642,] 648, 636 P.2d [721,] 725
[(1981)] (citations onmitted). The unitary work connection
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test was formally adopted as the correct neans of
interpreting and applying HRS § 386-3 in Chung. 1d. at 649,
636 P.2d at 726.

Tate, 77 Hawai‘ at 103, 881 P.2d at 1249. “An injury is said to
arise in the course of the enploynment when it takes place within
the period of enploynent, at a place where the enpl oyee

reasonably may be, and while he [or she] is fulfilling his [or

her] duties or engaged in sonething incidental thereto.” 1d. at

103-04, 881 P.2d at 1249-50 (quoting 1 A Larson’s Wrkers’
Conpensation Law 8§ 14.00 (1993)) (enphasis added). The court
went on to explain that in determ ning whether an activity is
“incidental to work,” the word incident “contains an el enent of
t he usual and reasonable, both as to the needs to be satisfied
and as to the nmeans used to satisfy them” 1d. Thus, any
activity that is necessary to conplete the ultinmate work clearly
arises out of the work and is conpensable. The tasks that are
not required by the enployer to fulfill the enployee’'s duties are
those that fall into the gray area of conpensability requiring
the anal ysis of whether it is “incidental” to the ultinate work.

The I CA declined to apply the “unitary” test, stating:

On this argunent, we |eave to one side the query
whet her aspiring to advancenmnent should, as a matter of
policy, be considered an intrinsic incident of enployment.
We instead observe that the Tate analysis mlitates in
support of the Board' s determination only where, as here,
the pronotions grievance procedure is a formalized process
conducted in all respects outside of the work mlieu by a
separate agency. In the many, perhaps nmgjority, other
i nstances in which pronotions and their related grievances
are settled at work, while at work, the Tate analysis cuts
keenly in the opposite direction. W see no fair or
reasoned basis for denying conpensation in the former
i nstance while bestowing it in the latter. To do so woul d
be to decide conpensability on the nere--and in this
context, immaterial--serendipity of the particul ar
admi ni strative apparatus invol ved.
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Davenport 1, No. 23141, slip op. at 28. W disagree with the

| CA's conclusion that applying Tate will lead to inconsistent
results by precluding conpensation for injuries arising out of
external personnel procedures while allow ng recovery for simlar
injuries originating frominternal personnel actions. The sane
“unitary” test should be applied to both situations, and, in

ei ther case, the court nust anal yze whether the activity that
gave rise to the pronotion or denotion is related to the method
of acconplishing or incidental to the ultimate work. Thus, how
the pronotion or grievance is handled or who handles it bears no
rel evance to the issue of conpensability.

4. Application of the “Unitary” Test

In applying the unitary test to the present case, we
must | ook at the activity that gave rise to the injury. The
Board held that Davenport’s injury stemred from “his invol venent
inthe Cvil Service adm nistrative appeals process.” Davenport
I, No. 23141, slip op. at 13-14. More specifically, Davenport’s
injury resulted fromthe failure of the Personnel Departnent to
take into account his education credits in determning his
ranking on the FFIIIl list of eligibles and his frustration with
pursuing his grievance with the Comm ssion regarding the fairness
of the pronotion process.

A firefighter’s voluntary effort to obtain a pronotion
is not essential to the ultimate duties of a firefighter and does

not fall within the box of injuries that are clearly conpensabl e.
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Thus, we nmust determ ne whether the injury sustained under these
circunstances is “incidental” to the duties of a firefighter.

The issue of whether an enpl oyee’s voluntary effort to
seek pronotion is incidental to enploynent has not been decided
by this court and renains a devel opi ng area of worker’s

conpensati on | aw.

When enpl oyees, by undertaking educational or training
progranms, enhance their proficiency in the work, they doin
a sense benefit the enployer. On the other hand, self-

i mprovenent is primarily the enpl oyee’s own concern

OQbvi ously the anmbitious clerk who is burning the m dnight

oi |l studying to becone an accountant cannot expect worknen’s
conpensation if the lanp blows up. In sone situations,
however, it may be found that, either by the contenplation
of the contract or by custom the educational activity is
part of the enpl oynment.

Larson’s Wrkers’ Conpensation Law § 27.03[1][a] (1999).

In resolving the confusion over the conpensability of
purely psychol ogical injuries stenmmng from non-disciplinary
personnel actions, sone state |egislatures have anended their
statutes to exclude such injuries fromcoverage. See Larson’s 8§
56.04[ 5] (providing a list of statutes denying coverage for
enotional injuries resulting frombona fide personnel actions).
As the | CA pointed out, however, our |egislature contenplated
joining this trend, but decided against it in declining to
address personnel actions in its anendnent to section 386-3. It
is well-established in Hawai‘i that chapter 386 is socia

legislation that is to be interpreted broadly. See Royal State,

53 Haw. at 37-38, 487 P.2d at 281-82; Mtchell, 85 Hawai‘i at
257, 942 P.2d at 521. “The legislature has chosen to treat work-

related injuries as a cost of production to be borne by
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industry.” Royal State, 53 Haw. at 38, 487 P.2d at 282.

Accordingly, chapter 386 is construed liberally in favor of
coverage providing “conpensation for an enployee for all work
connected injuries, regardless of questions of negligence and
proxi mate cause.” Mtchell, 85 Hawai‘i at 257, 942 P.2d at 521

(quoting Evanson v. University of Hawai‘i, 52 Haw. 595, 600, 483

P.2d 187, 191 (1971)).
Many courts have held that self-inprovenent and
participation in training prograns for the purpose of pronotion

does not fall within the anbit of conpensability. See Jordan v.

Pinellas County School Board, 680 So.2d 448 (Fla. 1996)

(school teacher’s injuries sustained while attending a workshop to
mai ntain certification as a teacher was not in the course of her
enpl oyment because there was no direction by enployer to attend
t he workshop and thus was so renoved from any indicia of control

by the enployer); Loggins v. Wtunka General Hospital, 587 P.2d

455 (Ok. 1978) (injury caused by nurse’s participation in medical
trai ning held not conpensabl e because attendance was nurse’s
deci sion, on her own tine and expense, and hospital did not urge

attendance); Haugen v. State Accident |nsurance Fund, 588 P.2d 77

(Or. App. 1978) (holding that a police officer could not recover
for injuries sustained during self-designed exercise program for
t he purpose of neeting witten job specifications to remain in
good physi cal condition because the enployer did not prescribe

what nust be done to satisfy the criteria and injury occurred at
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home on the enployee’s own tine). Although these decisions
applied a wide variety of analyses and theories, and each
interpreted a unique statute, the underlying thenme of these cases
centered on the enployer’s involvenent or endorsenent of the
activity that gave rise to the injury.

Courts finding in favor of conpensability have |ikew se
enphasi zed that their decisions rested on the enployer’s
encour agenent and ot her factors |inking the enploynment to the

injury. See Meaux v. Cormer, 554 So.2d 285 (La. C. App. 1989)

(awar di ng conpensation to enpl oyee aspiring to be pronoted to
pai nter who was injured at a paint denonstration because enpl oyer

encour aged attendance, benefitted from enpl oyee’s attendance, and

i nplied pressure on enployee to attend); Utah v. Industrial

Comm ssion of Utah, 685 P.2d 1051 (Utah 1984) (conpensating

enpl oyee who was injured on her way to training program because
she attended at the direction, expense, and for the benefit of
t he enpl oyer).

In Courser v. Darby School District #1, 692 P.2d 417

(Mont. 1984), a teacher sought conpensation for injuries he
sustained in a notorcycle accident on his way to his master’s
degree courses taken in order to receive a pronotion fromthe
school district. The Montana Suprenme Court held that the

controlling factors for determ ning work-rel at edness are:

(1) whether the activity was undertaken at the enpl oyer’s
request; (2) whether enployer, either directly or
indirectly, conpelled enpl oyees attendance at the activity;
(3) whether the enployer controlled or participated in the
activity; and (4) whether both enpl oyer and enpl oyee
mutual |y benefitted fromthe activity. The presence or
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absence of each factor, may or may not be deterninative and
the significance of each factor must be considered in the
totality of all attendant circunstances.

Id. at 419. Under the totality of the circunmstances, the court
then held that Courser’s injuries were conpensabl e because he was
encouraged to pursue the nmaster’s degree program the enployer
received the benefit of a maintaining qualified teachers, and the
school exhibited control by requiring approval of Courser’s
curriculumas a condition of the pronotion. 1d. at 419-20.

Al t hough not expressly enunerating the factors to be
bal anced, this court has inplenented a simlar totality of the
ci rcunst ances test, taking into account the benefit to the
enpl oyer and the enpl oyer’s acqui escence in the activity. In

Pacheco v. Orchids of Hawai‘i, 54 Haw. 166, 502 P.2d 1399 (1972),

we held that cashing a paycheck during an authorized coffee break
is incidental to enploynent because “it serves the dual function
of providing an enployee a brief respite fromhis job as well as
affording himan opportunity to tend to matters of a personal
nature.” 1d. at 69, 502 P.2d at 1401. Thus, the enpl oyer
derives a benefit because “a refreshed enpl oyee is a nore
productive one.” 1d.

W noted in Tate, after considering the totality of the
ci rcunst ances, that personal errands are generally not, by their
nature, work-related. Tate, 77 Hawai‘ at 104, 881 P.2d at 1250

(citing Heverly v. Wrknmen's Conpensation Appeal Bd., 578 A 2d

575, 577 (Pa. 1990)). In Pacheco, however, we held that personal
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errands can be conpensable if there is a benefit to the enpl oyer
and the personal errand is authorized by the enployer. Pacheco,
54 Haw. 166, 502 P.2d 1399. |If a personal errand, such as
cashing a paycheck during an authorized coffee break, is work-
rel ated, we see no reason why, under the same anal ysis, an
exam nation taken to advance within the workpl ace, encouraged and
endorsed by the enployer, is not also work-rel ated.

The California Court of Appeals took the sane position

in Departnent of Water and Power of the Cty of Los Angel es v.

Wrknen's Conpensation Appeals Board, 60 Cal. App. 2d 744 (1967).

In Departnent of Water, a water neter reader applied for the

position of cable splicer in a separate division of the
departnment, which was unrelated to the work of a nmeter reader

The enpl oyee was injured while participating in a test conducted
by the city civil service conm ssion as part of the application
process for the position of cable splicer, while on his own tine
and at his own expense. Yet, the court held that the injury was
conpensabl e because “the enpl oyee was injured on prem ses
controlled by the enployer while he was engaged, not in
recreational activity, but in an activity directed and controll ed
by the enployer in the furtherance of the enployer’s business.”

Id. at 747. 1In so holding, the court noted that

[i]f there is any reasonabl e doubt as to whether such
activity was contenpl ated by the enpl oynent or whether the
injuries were sustained in the course of enploynment, such
doubt shoul d be resolved in favor of conpensation coverage
in view of the state’s policy of liberal construction of the
Wor knen’ s Conpensation Act in the enployee's favor.
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I n accordance with our policy of liberally construing

HRS chapter 386, we agree with the Departnent of Water court and

hol d that Davenport’s January 1994 injury is conpensabl e.

Al t hough Davenport was not physically injured while taking the
test, he sustained psychol ogical injuries caused by his

di ssatisfaction with the process for ranking individuals and the
overall grievance and pronotion processes. Like the enployee in

Depart ment of WAter, Davenport took an exam nation, adm nistered

by the state, on state property, and for the benefit of the
enpl oyer. Undoubtedly, the Departnent encourages its enpl oyees
to advance within the ranks of the Departnent by taking the
pronoti onal exam nation to be placed on the |ist of eligibles for
FFI'1 and FFII1l positions. Moreover, the Departnent derives a
substantial benefit fromthe advancenent of its own enpl oyees
rather than having to select and train individuals from outside
the Departnment. Thus, if Davenport was directly injured while
taking the test, his injuries would be clearly conpensabl e.
Here, however, Davenport’s stress injury does not stemfrom
taking the test itself, but fromthe alleged ms-scoring of his
results. Although this situation appears two steps renoved from
the ultimte work, upon closer inspection, it is no | ess work-
related than the activity in Pacheco and is incidental to the
enpl oyment of a Honolulu firefighter.

I n Pacheco we held that an injury sustained while

cashing a paycheck during an authorized coffee break was
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conpensabl e because the enpl oyer benefitted by having a refreshed
and nore productive enployee. Although the cashing of the
paycheck was not authorized, the general activity of taking a

cof fee break was not only perm ssible, but encouraged. 1In the
present case, the Department derives a substantial benefit from
having its own enpl oyees seek advancenment within the Departnent.
The pronotion exam nation allows the Departnent an avenue for
assessing its current firefighters to fulfill their enpl oynent
needs rather than hiring outside the Departnent where the

candi date has no history with the Departnment. Thus, the
pronotion process is an essential function of the Departnent,

whi ch depends on the application of current firefighters enpl oyed
within the Departnent. Accordingly, an injury that stens from
that process is incidental to the enploynment and results from an
activity that serves an inportant interest of the Departnent. W
therefore affirmthe I CA' s holding that Davenport’s January 1994
injury is conpensabl e.

B. April 10, 1995 Injury

Wth respect to Davenport’s April 1995 hypertension
injury, the ICA held that the Board was clearly erroneous in
finding that Davenport’s April 1995 injury was “psychol ogi cal
stress as a result of having to undergo a nedi cal exam nation on
April 10, 1995, while he was on disability for the .

[Achilles tendon] injury.” Davenport I, No. 23141, slip op. at

29. The Board then held that the injury was not work-rel ated
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because it was caused by an exam nation conducted while Davenport
was on | eave.

In light of all the evidence on the record, we agree
with the ICA that the Board s determination that the April 1995
injury was caused by the stress of undergoing a nedi cal
exam nation was clearly erroneous. On his Wo-5 Formfor the
hypertension claim Davenport described the injury as “stress—
curmul ative trauma and pain fromindustrial injuries[,]” and that
the injury was “hypertension related to [a] stress claimthat has
been deni ed pending investigation.” 1d. at 30. Davenport
consi stently argued on appeal that the injury originated fromthe
Achill es tendon and rel ated stress injuries, not that the
hypertensi on was caused by the stress of the nedical exam nation.
Thus, it is clear that Davenport’s hypertension injury, although
di agnosed during an exam nation conducted on April 10, 1995, was
not caused by that exam nation.

Second, the I CA held that the Board erred as a matter
of law by failing to make any findings as to whether the Apri
1995 hypertension injury was the direct and natural result of the
prior Achilles tendon and related stress injuries. “Generally,
‘a subsequent injury, whether an aggravation of the original
injury or a new and distinct injury, is conpensable if it is the
direct and natural result of a conpensable primary injury.’”

Davenport |, No. 23141, slip op. at 31.

The test for whether a subsequent injury is a direct and
nat ural consequence of a conpensable injury is: (1) whether
any causal connection exists between the original and
subsequent injury; and, if so, (2) whether the cause of the
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subsequent injury is attributable to sone activity that
woul d be customary in light of the claimant's conditi on.

Id. at 32 (footnotes and citations onmtted). |In Korsak, 94
Hawai i 297, 12 P.3d 1238, we held that, in light of the renedia
nature of the worker’s conpensation statute, “HRS § 386-85
creates a presunption in favor of the claimant that the
subsequent injury is causally related to the primary injury.”
Id. at 301, 12 P.3d at 1248. Thus, the burden is on the enpl oyer
to rebut the presunption that the secondary injury is causally
related to the primary injury. 1d. Here, Davenport argued to

t he Board and on appeal that the April 1995 hypertension injury
devel oped fromhis prior Achilles tendon and rel ated stress
injuries that occurred in May 1994, which were held to be
conpensabl e. Thus, the burden was on the Departnent to prove
otherwise. The Board failed to nake any findings on this issue,
however, because it erroneously maintained that the April 1995
injury was not work-related since it was caused by a nedi cal
exam nation conducted whil e Davenport was on sick | eave.

We agree with the ICA regarding its analysis of
Davenport’s hypertension injury and hold that the Board erred by
failing to make any findings of fact regarding the relationship
of the hypertension to the Achilles tendon injury. The ICA cited
HRS § 91-12 (1993), which provides that the Board nmust mnake
findings and rulings that are reasonably clear, and the court
shoul d not be left to speculate as to the findings of an

adm ni strative agency. [d. Thus, the | CA had no basis upon
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which to review the pertinent issues. Davenport |, No. 23141,

slip op. at 33-34. W therefore affirmthe 1CA's decision to
remand the issue of conpensability of Davenport’s April 1995
hypertension claimto the Board for a redeterm nation of whether
the injury was a direct and natural result of the Achilles tendon
and related stress injuries.
V. CONCLUSION

For the foregoing reasons, we affirmthe I1CA s
determ nation of Davenport’s January 1994 injury and hold that
the injury is conpensable under the unitary test. W also affirm
the 1CA's decision to vacate the Board' s determ nation of
Davenport’s April 1995 hypertension claimand remand for a

redeterm nation of the issue of conpensability.
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