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The present matter arises under Revised O dinances of

Honolulu (ROH) ch. 38 (1991).* The plaintiffs-appellants/cross-

1 As discussed more fully infra, ROH ch. 38 (“Residential
Condom ni um Cooperative Housing and Residential Planned Devel opnent Leasehol d
Conversions”), enacted by Ordinance 91-95 (1991), authorizes the City and
County of Honolulu to acquire, either by voluntary purchase or through
exerci se of the power of em nent domain, the fee sinple interest in |and
situated underneath condom ni um devel opnents fromthe fee owners of the |and
in order to convey fee sinple title to the owner-occupants of the condom nium
units, who, prior to the City's acquisition, |eased the fee interests fromthe
(conti nued. . .)



appel | ees David Paul Coon, Francis Ahl oy Keal a, Ronald Dale

Li bkuman, Constance Hee Lau, and Robert Kal ani U chi Kihune, in
their capacities as Trustees of Kanmehaneha School s Bi shop Estate
[ hereinafter, “the Trustees”], appeal fromthe February 9, 2000
final judgnent of the first circuit court, the Honorabl e Bode A
Ual e presiding, entered in favor of the defendant-appellee/cross-
appel lant Cty and County of Honolulu [hereinafter, “the Gty”]
and against the Trustees as to Counts | through V of the
Trustees’ conplaint and in favor of the Trustees and agai nst the
City as to Counts VI through VII1I. Specifically, the Trustees
contest the circuit court’s order, filed on Cctober 20, 1998,
denying their notions for partial sunmary judgnment as to Counts |
and Il and its order, filed on January 5, 2000, granting the
City's notion for sunmary judgnment as to Counts | through V, upon
which the circuit court’s final judgnent was partially based.

The City cross-appeals fromthe final judgnent.
Specifically, the Cty contests the circuit court’s order, filed
on February 10, 1999, granting the Trustees’ notion for summary
judgnment as to Count VIII of the Trustees’ conplaint, upon which
the circuit court’s final judgnment in favor of the Trustees and
against the Gty as to Counts VI through VIII of the Trustees’
conpl ai nt was based.

The Trustees advance four argunents on appeal as to why
the circuit court erred in failing to grant them decl aratory
relief pursuant to Counts | and Il of their conplaint: (1) the

circuit court erred in ruling that Rules for Residentia

Y(...continued)
fee owners. As such, ROH ch. 38 provides a mechani sm by which condom nium
owners may convert their | eased fee interests into fee sinple interests
appurtenant to their condom nium units. ROH ch. 38 authorizes the City’'s
Depart ment of Housing and Community Devel opment to pronul gate adm nistrative
rules in order to facilitate the |ease-to-fee conversion process.
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Condom ni um Cooperative and Pl anned Devel opnent Leasehol d
Conversion [hereinafter, “Rules”] 8 2-3 (1993),2 pronul gated by
the Gty s Departnent of Housing and Conmunity Devel opnent

[ hereinafter, “the Departnment”], is valid and does not conflict
with ROH § 38-2.2 (1991),°% on the basis that Rules § 2-3

I nperm ssibly | owers the m ni num nunber of applicants required to
trigger ROH ch. 38 proceedi ngs pursuant to ROH § 38-2.2; (2) the
circuit court erred in ruling that ROH ch. 38 is valid as applied

to oceanfront property, because Hawai‘ Revised Statutes (HRS)

Rules & 2-3 provides in relevant part:

Not | ess than 25 condom nium owners by number, or 50% of the
condom ni um owners of a devel opment, whichever shall be the
| esser number, nust apply as a condition precedent to the
exerci se of the power of em nent domain or the threat of

em nent domain by the City.

The Department amended Rules § 2-3 on Decenber 22, 2000 in respects not
pertinent to the present matter.

8 ROH § 38-2.2 provides in relevant part:

(a) Subj ect to subsection (b) of this section, the [D]epartnent
may designate all or that portion of a devel opment
containing residential condom nium | and for acquisition, and
facilitate the acquisition of the applicable | eased fee
interests in that land by the [Clity through the exercise of
the power of em nent domain or by purchase under threat of
em nent domain, after:

(1) At | east 25 of all the condom nium owners within the
devel opment or at | east owners of 50 percent of the
condom ni um units, whichever number is |less, apply to
the [D] epartment to purchase the |eased fee interest
pursuant to Section 38-2.4, and file an application
with the [D] epartment]; and

(2) Due notice is given and a public hearing held [and]
the [D]epartment finds that the acquisition of the
| eased fee interest in the devel opment or a portion
t hereof, through exercise of the power of em nent
domai n or by purchase under threat of em nent domain
and the disposition thereof as provided in this part,
will effectuate the public purposes of this chapter.
For purposes of this subsection, “condom nium owners”
means the owner-occupants of the condom nium
devel opment .

(b) This | and designated and acquired by the [C]ity may consi st
of a portion of or the entirety of the land area submtted
to the declaration of condom nium property.
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8 46-1.5(16) (Supp. 2000)* prohibits the Cty fromselling or

ot herwi se di sposing of oceanfront property; (3) the circuit court
erred inruling that the City may initiate em nent domain
proceedi ngs nore than twel ve nonths after having formally
designated the property for |ease-to-fee conversion pursuant to
RCOH ch. 38, because ROH § 38-5.2 (1991)° nandates that the Gty
proceed with condemation within twelve nonths of designation;
and (4) the circuit court erred in ruling that the Cty did not
violate Rules 8 1-2 (1993)¢ and RCH ch. 38 by qualifying as

4 HRS § 46-1.5(16) provides:

Each county shall have the power to purchase and
ot herwi se acquire, |ease, and hold real and persona
property within the defined boundaries of the county and to
di spose of the real and personal property as the interests
of the inhabitants of the county may require, except that:
any property held for school purposes may not be di sposed of
wi t hout the consent of the superintendent of education; no
property bordering the ocean shall be sold or otherwise
di sposed of; and all proceeds fromthe sale of park |ands
shall be expended only for the acquisition of property for
park or recreational purposes.

(Emphasi s added.)

5 ROH § 38-5.2 provides:

Wthin 12 months after the designation of the
devel opment or portion thereof for acquisition, the
[D] epartnent shall facilitate the acquisition of the |eased
fee interest in the |land beneath the devel opnent of the City
and County of Honolulu through voluntary action of the
parties, or the institution of em nent domain proceedings to
acquire the leased fee interest or portion thereof so
desi gnat ed. If the | eased fee interest is not acquired or
em nent domai n proceedi ngs are not instituted within the 12
mont h period, the [Clity shall reimburse the fee owner, the
|l essor, and the | egal and equitable owners of |and so
desi gnated for actual out-of-pocket expenses they incurred
as appraisal, survey, and attorney fees as a result of the
desi gnati on.

(Emphases added.)

6 Rules & 1-2 provides in relevant part:

“Lessee” means a natural person to whomland is |eased
or subl eased, including the person’s heirs, successors,
| egal representatives and assigns, and who is also
concurrently the owner-occupant of a residential
(continued...)



applicants for | ease-to-fee conversion certain trustees and trust
beneficiaries, because, the Trustees claim these applicants did
not hold legal title to their condom niumunits while

sinmul taneously residing therein, as required by ROH ch. 38.7

5(...continued)
condom nium .

The Department amended Rules § 1-2 on Decenber 22, 2000 in respects not
pertinent to the present matter.

7 ROH § 38-1.2 (1991) provides in relevant part:

“Lessee” means any person to whomland is | eased
or subl eased, including the person’s heirs,
successors, legal representatives, and assigns and who
is the owner-occupant of the residential condom nium
unit

The terms “lessors,” “l|lessees,” “fee owner,” and
“l egal and equitable owners” mean and include individuals,
both masculine and fem nine, and the ternms al so mean and
include corporations, firms, associations, trusts, estates,
and the state and the City and County of Honolulu. When
more than one person are the |lessors, |essees, fee sinple
owners, or |egal and equitable owners of a lot, the terns
apply to each of them jointly and severally.

ROH § 38-2.4 (1991) provides in relevant part:

(a) No sale of any condom nium land within a devel opnment
shall be made unless the | essees:
(1) Are at |east 18 years of age and are owner-

occupants of their condom nium units;

(2) Are bona fide residents of the City and County
of Honol ul u;

(3) Have legal title to, or pursuant to an agreenent
of sale, have an equitable interest in a
condom ni um situated on the | eased property
applied for . . . [; and]

(4) Do not own property in fee sinmple |ands suitable
for residential purposes within the City and
County of Honolulu[.] . . . A person is deemed
to own | ands, for the purpose of this paragraph,
if the person, the person’s spouse, or both the
person and the person’s spouse (unless separated
and living apart under a decree of a court of
conmpetent jurisdiction) own |ands, including any
interest, in a land trust in the City and County
of Honol ulu

The requirements enunerated in Rules 88 1-2 and 2-4 (1993) are virtually
identical to those enumerated in the ordinance. Rul es § 1-2 defines an

“owner-occupant” in relevant part to mean “any individual in whose nane
legal title is held in a residential condom niumunit . . . which serves
concurrently . . . as the individual’s principal place of residence,” and

(continued. . .)



The City argues in its cross-appeal that the circuit
court erred in awardi ng the Trustees out-of-pocket expenses
pursuant to ROH 8 38-5.2, see supra note 5, on the basis of the
Cty' s failure to proceed with condemation of the Trustees’
property within twelve nonths of designation for |ease-to-fee

conversion, because, inter alia, the Trustees encouraged the

del ay and thereby waived their right to recover these expenses.
For the reasons discussed infra, we hold: (1) that the
circuit court msconstrued ROH 8§ 38-2.2, see supra note 3, in
determ ning the m ni mum nunber of applicants required to initiate
the ROH ch. 38 | ease-to-fee conversion process and that Rul es
8 2-3, see supra note 2, does violate RCH § 38-2.2 by
i mperm ssibly |owering the m ni num nunber of applicants required
to trigger ROH ch. 38 proceedings; (2) that the circuit court
correctly concluded that HRS 8§ 46-1.5(16), see supra note 4, does
not prohibit ROH ch. 38 | ease-to-fee conversions of oceanfront
property; (3) that the circuit court msconstrued ROH 8§ 38-5. 2,
see supra note 5, as enunciating a directory rather than a

mandatory tinme limtation and that the City nay not initiate a

(...continued)
Rules & 2-4 sets forth the following eligibility criteria for applicants for
| ease-to-fee conversion

To be eligible to purchase a | eased fee interest, an
applicant shall

(a) Be a bona fide resident of the City and County of
Honol ul u;

(b) Be at least 18 years of age and the owner-occupant of
the condom nium described in the application. Ownership
shall include either legal title or the equitable interest
of a purchaser under an Agreement of Sale

(c) Own no other property in fee sinple suitable for
residential purposes within the city, or have pending before
the State Housing Finance and Devel opment Corporation or the
department, any unrefused application to | ease or purchase
residential real property for dwelling purposes
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condemmation action pursuant to ROH ch. 38 nore than twelve
nonths after the property has been designated for acquisition;
(4) that the circuit court correctly ruled that condom ni um
owners are not barred from purchasing their |eased fee interests
pursuant to ROH ch. 38 sinply because the legal title to their
condom niumunit is held in trust; and (5) that the circuit court
correctly awarded out-of - pocket expenses to the Trustees,
pursuant to ROH 8 38-5.2, see supra note 5, because the City
failed to proceed with condemation of the Trustees’ property
within the twel ve nonths nmandated by the ordi nance. Accordingly,
we partially affirmand partially vacate the circuit court’s
final judgnent, entered on February 9, 2000, and remand the
matter to the circuit court for further proceedi ngs consi stent

with this opinion.

| . BACKGROUND

The Trustees own fee sinple title to the | and
underlying two residential condom ni um devel opnents known as The
Kahal a Beach and Kuapa Isle, which are located in the Cty and
County of Honolulu. The |and underlying The Kahal a Beach borders
the ocean, and the | and underlyi ng Kuapa |Isle borders Kuapa Pond.
The Kahal a Beach conprises 196 residential condom niumunits, and
Kuapa Isle conprises 234 residential condom niumunits. The
owners of the condom niumunits, some of which are held in trust,
| ease fee interests in the land fromthe Trustees.

The present matter arises out of the Gty s attenpt to
condemm sone of the Trustee’'s |and underlying the aforenentioned
condom ni um devel opnents pursuant to O di nance 91-95 (1991),
codified as ROH ch. 38 [hereinafter, variously, “ROH ch. 38" or

“the ordinance”]. ROH ch. 38 authorizes the GCty, under certain



ci rcunstances, to acquire a |landowner’s interest in the |and

beneat h condom ni um devel opnents in order to convey fee sinple
title to the condom niumunit owners who desire to own, rather
than | ease, the fee interest in the land (so-called, “lease-to-
fee conversions”).® See ROH ch. 38, arts. 1 & 2; see generally
Ri chardson v. Gty and County of Honolulu, 76 Hawai‘ 46, 868

P.2d 1193, reconsideration denied, 76 Hawai‘i 247, 871 P.2d 795

(1994). The Trustees and the City di sagree over the
interpretation and application of the ordi nance.

A Kuapa | sl e Condoni ni unms

On July 13, 1995, the Departnent advised the Trustees
that it had designated the |and underlying the Kuapa Isle
condoni ni um devel opnment for acquisition, through the exercise of
t he power of em nent domain or by purchase under the threat of
em nent domain, pursuant to ROH § 38-2.2, see supra note 3. The
City inforned the Trustees that thirty-six owner-occupants of
condom niumunits in the project, six of whom were denom nated as
“trustees,” had applied for |ease-to-fee conversions. The
Departnment subm tted a resol ution authorizing condemation
proceedings in order to acquire the | eased fee interests in the
| and underlying Kuapa Isle to the Gty Council in March 1996;°
the Gty Council deferred action on the resolution at its March

19, 1996 Policy Comrittee neeting, at which the Trustees, as

8 The validity of ROH ch. 38 has been the subject of extensive
litigation in both the state and federal courts, but has ultimtely been
upheld as a valid exercise of the City's power of em nent domain. See
Ri chardson v. City and County of Honolulu, 76 Hawai ‘i 46, 868 P.2d 1193
(1994), reconsideration denied, 76 Hawai‘i 247, 871 P.2d 795 (1994);

Ri chardson v. City and County of Honolulu, 124 F.3d 1150 (9th Cir. 1997),
cert. denied, 525 U.S. 871 (1998); see also Small Landowners of Oahu v. City
and County of Honolulu, 832 F. Supp. 1404 (D. Haw. 1993); Richardson v. City
and County of Honolulu, 802 F. Supp. 326 (D. Haw. 1992).

° This resolution apparently superceded a prior resolution submtted

in January 1996



| andowner, opposed the resolution. The Gty requested, however,
that the Trustees waive any claimto out-of-pocket expenses that
they mght be entitled to recover pursuant to ROH § 38-5.2, see
supra note 5, due to the Gty Council’s deferral of the
resolution. 1In a subsequent letter to the Trustees, the City
rem nded the Trustees that “these expenses would not be
recoverable if the City were to institute the condemation action
prior to July 12, 1996" — i.e., within twelve nonths of the
City's designation of the |leased fee interests for acquisition.
An agreenment was apparently reached, which the Gty described in
aletter, dated July 11, 1996 and witten by Jon Yoshinura, Chair
of the City Council’s Cormittee on Policy, acting on behal f of
the Cty:

After tel ephonic discussion with you and di scussion
between my comnmittee staff and [the Trustees’'] counsel, | am
gratified that [the Trustees] would be willing to waive and
rel ease these clainms on the condition that the City will not
pass any resolution authorizing condemmation of any |eased
fee interest at Kuapa Isle until the clainms for relief in
Ri chardson v. City and County of Honolulu, 802 F. Supp. 326
(D. Haw. 1992), appeal docketed, No. 94-16041, 94-16142, and
94-16143 (9th Cir. 1994) and Small Landowners v. City and
County of Honolulu, 832 F. Supp. 1404 (D. Haw. 1993), appeal
docketed, No. 94-16327 (9th Cir. 1994) [hereinafter, “the
Ri chardson appeal s”] have been dism ssed by a final non-
appeal abl e and non-revi ewabl e judicial determ nation either
that Ordinance 91-95 is valid and constitutional under the
federal and state constitutions or is invalid and
unconstitutional under the federal and state constitutions
and all claim and notions therein and all appeals and writs
therein or therefrom have been finally decided, resolved
and dism ssed with respect to the facial constitutionality
or validity of Ordinance 91-95

I woul d appreciate your timely concurrence with the
proposed wai ver and release conditions set forth in the
par agraph i mmedi ately above

On Septenber 8, 1997, the United States Court of
Appeal s for the NNnth GCrcuit entered a decision affirmng the
constitutionality of ROH ch. 38. See Richardson v. Gty and
County of Honolulu, 124 F.3d 1150 (9th Cr. 1997). On Septenber

23, 1997, the Trustees petitioned for an en banc rehearing of the

Ri chardson deci sion, which the Ninth Grcuit denied on March 23,
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1998. The Trustees subsequently petitioned the United States
Suprene Court for a wit of certiorari, which was denied on
October 5, 1998, see Gty and County of Honolulu v. Snal
Landowners of OGahu, 525 U. S. 871 (1998), thereby resolving the

Trustees’ constitutional challenges to Ordinance 91-95 in the
Ri chardson appeal s by way of a final, non-appeal abl e, and non-
revi ewabl e judicial determ nation.

In the neantine, on Cctober 15, 1997, al nost a year
before the United States Suprene Court denied the Trustees’

petition in the R chardson appeals, the Departnent informed the

Trustees that it was submitting a newresolution to the City
Council to authorize condemation of certain | eased fee interests
underlying Kuapa Isle. The Departnment included inits letter to
the Trustees a copy of the resolution and a list of thirty-three
condom niumunits that had applied for |ease-to-fee conversions,
twenty-four of which had been included in the Departnent’s
original designation of the property for |ease-to-fee conversion
in 1995. The Gty passed the resolution on March 11, 1998.

B. The Kahal a Beach Condom ni uns

On Novenber 20, 1997, the Departnent infornmed the

Trustees that it had received a sufficient nunber of applications
from| essees of The Kahal a Beach to conmmence ROH ch. 38

proceedi ngs. The City subsequently provided the Trustees with an
application | og, dated Decenber 5, 1997, listing applications for
| ease-to-fee conversion fromtwenty-three condom ni um owners,
fourteen of whom were denom nated as “trustees.” On February 2,
1998, the Departnment fornmally designated “all or a portion” of
the | and under The Kahal a Beach for acquisition pursuant to ROH
ch. 38.

10



C. Procedural History
On February 18, 1998, the Trustees filed their

conplaint in the present matter in the first circuit court,

all eging that the foregoing proposed acquisitions were w thout
statutory authority, inasnuch as the City: (1) did not institute
em nent domain proceedings with respect to Kuapa Isle within

twel ve nonths after the designation of the project for
condemmation, in violation of ROH 8§ 38-5.2, see supra note 5; (2)
qualified “trusts,” “trustees,” and “trust beneficiaries” as
applicants for |ease-to-fee conversion of their condom niumunits
in Kuapa Isle and The Kahal a Beach, in violation of ROH 8§ 38-1.2
and 38-2.4 and Rules 88 1-2 and 2-4, see supra notes 6 and 7; (3)
accepted internally inconsistent and apparently erroneous
affidavits in support of the | essees’ applications; (4) proposed
to sell or otherw se dispose of oceanfront property acquired

t hrough the condemmati on process, in violation of HRS § 46-
1.5(16), see supra note 4; (5) failed properly to address the
Trustees’ concerns regarding the proposed conversions; and (6)
designated the projects for condemati on when the nunber of
applicants for | ease-to-fee conversion did not neet the m ni mum
requirenents set forth in ROH 8 38-2.2, see supra note 3. In
Count | of the conplaint, the Trustees prayed for a judgnent
declaring that: (1) “[t]o the extent that any or all of the

f oregoi ng conduct and decisions [by the Cty] were engaged in
pursuant to informal or unpublished or other agency rules,” such
rules were illegal, invalid, and unenforceable pursuant to HRS

8§ 91-7 (1993);@ and (2) Rules 8 2-3 conflicted with ROH § 38-

10 HRS § 91-7 provides in relevant part:

(a) Any interested person may obtain a judicial

decl aration as to the validity of an agency rule as provided
(continued...)
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2.2 and was therefore invalid,
to HRS § 91-14 (1993). =

j udgnment decl ari ng,

City' s foregoing conduct violated HRS § 46-1.5(16),

and the Rul es, and,
t he Trustees’

i nval i d, and unenf or ceabl e.

10¢ .. . continued)

in subsection (b) herein by bringing an action agai nst
court.
not
agency to pass upon the validity of
shal
viol ates constitutional or
exceeds the statutory authority of
was adopted without

agency in the circuit
mai nt ai ned whet her or

(b) The court
finds that it
provi sions, or
agency, or
rul emaki ng procedures.

1 HRS § 91-14 provides in rel evant

(a)
order in a contested
nature that deferral of
final decision would
entitled to judicial
chapter

12 HRS § 632-1 provides in relevant

In cases of actual
within the scope of
have power
or not consequenti al
cl ai med,

decl aratory of right

I n Count
pursuant to HRS ch. 632 (1993),* that the

consequently,

Any person aggrieved by a fina
case or

controversy,
their
to make binding adjudications of
relief
and no action or
obj ection on the ground that
is prayed for
involving the interpretation of

voi d, and unenforceabl e pursuant

1, the Trustees prayed for a

ROH ch. 38,
that the City s designation of

property and proposed conversion were illegal,
I n Count

I11, the Trustees prayed

t he
The action may be

has first requested the
the rule in question
declare the rule invalid if it
statutory

petitioner

t he
compliance with statutory

part:

deci sion and

by a prelimnary ruling of the

review pending entry of a subsequent
deprive appell ant
review t hereof under

of adequate relief is
this

part:

courts of record,
respective jurisdictions, shall
right, whet her
is, or at the time could be
proceedi ng shall be open to
a judgment or order nerely
Controversies
muni ci pal ordi nances

may be so determned . . . .

Rel i ef by declaratory judgment

cases where an actual
parties, or
claims are present
indicate i mm nent
such case the court

|l egal relation, status,

party has a concrete interest
the asserted relation
privilege by an adversary party who al so has or
t herein,

a decl aratory judgnent
controversy giving rise to the

or deni al of

concrete interest
t hat
uncertainty or
proceedi ng.

may be granted in civi

controversy exists between contending
where the court

is satisfied that antagonistic

bet ween the parties involved which
and inevitable litigation, or
is satisfied that
right, or

where in any
a party asserts a
privilege in which the

and that there is a chall enge
status, right, or
asserts a
and the court is satisfied also
will serve to term nate the
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for an injunction to enjoin the City from pursuing the proposed
| easehol d conversions. In Count IV, the Trustees prayed for a
j udgnment declaring that the | easehol d conversion proceedi ngs
initiated by the Gty deprived them of property w thout due
process of law, in violation of article I, section 5 of the
Hawai i Constitution (1993).%* In Count V, the Trustees prayed
for a judgnent declaring that the City's interpretation and
application of ROH ch. 38 and the Rules violated their rights
under the due process clause of the fourteenth anmendnent to the
United States Constitution. In Count VI, the Trustees prayed
for an award of their out-of-pocket expenses (incurred as a
result of the designation of Kuapa Isle for acquisition),
interest, other danmages, and attorneys’ fees on the grounds that

the Gty had breached an all eged contract with the Trustees,

pursuant to which [the Trustees] agreed to forego [their]

claimto the actual out-of-pocket expenses [pursuant to ROH

§ 38-5.2]. . . , and the City agreed that it would not

pursue condemnati on proceedi ngs of any |eased fee interest

at Kuapa Isle until [the Trustees’] challenge to Ordi nance

91-95 (codified as ROH ch. 38) [had] been finally resolved
In Count VIl, the Trustees prayed for an award of the foregoing
expenses on the grounds of prom ssory estoppel, based on the
City's promise to defer condemmation of Kuapa Isle. 1In Count
VIIIl, the Trustees prayed for an award of the foregoing expenses
pursuant to ROH 8 38-5.2, see supra note 5, in the event that
their agreement with the City was adjudged to be invalid or

unenf or ceabl e.

13 Article I, section 5 of the Hawai ‘i Constitution provides in
rel evant part that “[n]o person shall be deprived of life, liberty or property
wi t hout due process of |aw . "

14 The fourteenth amendment to the United States Constitution
provides in relevant part that “no State shall make or enforce any | aw which
shall . . . deprive any person of life, liberty, or property, without due
process of law . . . .” The Trustees subsequently reserved the right to have
their federal due process claim adjudicated on a conplete record in federa
court pursuant to 42 U. S.C. § 1983

13



On March 11, 1998, the Trustees filed two notions for
partial summary judgnent with respect to Counts | and Il of their
conplaint. The first notion sought a declaration that: (1) ROH
ch. 38, insofar as it applied to oceanfront property, including
The Kahal a Beach, was invalid, because it violated HRS § 46-
1.5(16); and (2) Rules 8 2-3 was invalid because it conflicted
with ROH 8§ 38-2.2, inasnmuch as it |owered the nunber of qualified
applicants required to trigger ROH ch. 38 proceedings. The
second notion, sought a declaration that: (1) the subm ssion of
a resolution for condemation of Kuapa Isle nore than twelve
nont hs after the designation of the property for acquisition
violated ROH § 38-5.2; and (2) the qualification of trustees and
trust beneficiaries who did not both hold legal title to and
occupy their condom niumunits violated ROH ch. 38. On Septenber
17, 1998, the Trustees filed a notion for partial summary
judgment with respect to Count VIII of their conplaint, seeking
out - of - pocket expenses pursuant to ROH 8 38-5.2, on the grounds
that the City had failed to acquire any |l eased fee interest in
Kuapa Isle and had failed to institute em nent domai n proceedi ngs
regardi ng such interests within twelve nonths of the Departnment’s
desi gnation of the property for | ease-to-fee conversion.

On Cctober 30, 1998, the circuit court, the Honorable
James R Aiona, Jr., presiding, denied both of the Trustees’
March 11, 1998 notions.®™ The circuit court explained its ruling

as foll ows:

(1) [The Trustees are] seeking summary judgnment on the
basis that [HRS 8] 46-1.5(16) precludes [ROH ch.] 38

15 The circuit court certified its October 30, 1998 disposition of
the Trustees’ motions for partial summary judgment as a final determ nation of
the issues raised pursuant to Hawai ‘i Rules of Civil Procedure (HRCP) Rule
54(b). On Septenmber 17, 1998, the Trustees filed a notice of appeal. On
February 8, 1999, in No. 22079, this court dism ssed the Trustees’ appeal on
the ground that the certification had been inmprovidently granted
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proceedi ng[s] because the devel opment involved is |ocated on
oceanfront property.

[ The Trustees’] position on this issue does not
accurately reflect a conplete and literal interpretation of
both HRS chapter 46 and ROH chapter 38. Lease to fee
conversion as drafted and defined in ROH chapter 38 does not
vest ownership of land with the City and County of Honol ul u.
Mor eover, it is quite evident that in reviewi ng the
restriction cited in HRS Section 46-1.5(16) with all other
provisions within section 1.5 and [the] remainder of chapter
46 that the restriction cited was not intended for ROH
chapter 38 proceedings.

(2) [The Trustees are] seeking partial summary
judgnment on the basis that the City has violated the 12
nmonth imtation period stated within ROH Section 38-5. 2.

The consequences for non conpliance of this time
period is clearly stated within ROH Section 38-5.2. The
consequence sought by [the Trustees] is not a rationa
inference, in light of the nature of the enumerated
consequences and fact that this consequence was not
enumer at ed

(3) [The Trustees are] seeking partial summary
judgment on the basis that the City has qualified “trustees”
and “trust beneficiaries” for ROH [ch.] 38 proceedi ngs.

This court is not persuaded by [the Trustees’]
arguments relating to this |legal issue. The Court views
[ The Trustees’] interpretation as a strained interpretation
of “trust laws,” the definitions, and intent of ROH Chapter
38.

(4) [The Trustees are] seeking partial summary
judgment on the basis that ROH Section 38-2.2 and [ Rul es]
Section 2-3 are in conflict and as such the rule is invalid.

The core of [the Trustees’'] position lies with ROH
Section 38-2.2's use of the word “owner” and Chapter 38's
absence of a definition of that word. The Court finds [the
Trustees’] position to be strained and contrary to the
intent of ROH chapter 38.

On February 10, 1999, the circuit court, the Honorable
Marie N. MI ks presiding, granted the Trustees’ Septenber 17,
1998 notion with respect to Count VIII of their conplaint, on the
ground that the twelve-nonth period nmandated by ROH 8§ 38-5.2 had
been exceeded and, therefore, the Trustees were entitled to their
actual out-of-pocket expenses. The City had argued that the
Trustees were not entitled to the award because there was no
enf orceabl e agreenent to postpone proceeding with en nent donain
and, in any event, the Trustees had encouraged the City to del ay

condemmation. But the circuit court reasoned that:
If, as the City contends, there was no enforceabl e agreenment

between the City and [the Trustees] to waive and rel ease
[the Trustees’] claims for actual out-of-pocket expenses
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, then the 12 nonth period mandated by ROH § 38-5.2
had been exceeded and [the Trustees] are therefore entitled
to their actual out-of-pocket expenses all owed by ROH § 38-
5.2.

If there was an enforceable agreement as embodied in
the letter dated July 11, 1996 from M. Jon Yoshinura, . .
then the Court finds that: (1) M. Yoshimura acted on behalf
of the City; (2) the terms of the agreement are clear; and
(3) the agreenment was conditioned upon the City not noving
at any time to pass any resolution until after a final non-
appeal abl e and non-revi ewabl e judicial determ nation had
been reached in Richardson . . . .

Accordingly, the Court finds that under either
scenario, the 12-nonth period had been exceeded and there
was a conditional waiver in the agreement which could not be
satisfied .

The Trustees requested out-of-pocket expenses in the anmount of
$198,501.08, but the circuit court determ ned the anount owed by
the City to be $54,416.36, plus interest at the rate of ten
percent per annum from August 1, 1996 until the date of paynent
in full.

On Septenber 10, 1999, the City filed a notion for
sumary judgnent “on all remaining clains.” On January 5, 2000,
the circuit court, the Honorable Bode A Uale presiding, granted
the CGty's notion, reasoning as follows: (1) Counts IIlI, IV,
and V of the Trustees’ conplaint “were predicated entirely upon
obtaining declaratory relief in [the Trustees’] favor on the
first two counts”; (2) on Cctober 20, 1998, the circuit court had
denied the Trustees’ notion for partial summary judgnment with
respect to their clains contained in Counts | and I1;*® and (3)
the February 10, 1999 and July 16, 2000 orders regarding the
Trustees’ entitlenent to out-of-pocket expenses resol ved Counts

VI, VII, and VII1 of their conplaint.

16 The circuit court essentially treated its October 20, 1998 order

denying the Trustees’ notion for summary judgment as an order granting summary
judgment in favor of the City. Although the October 20, 1998 order did not
expressly do so, it effectively did, because there were no genuine issues of
mat erial fact in dispute and the circuit court ruled that the Trustees’ clains
failed as a matter of | aw. Thus, there were no genuine issues of materi al

fact for the fact-finder to consider.
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On February 9, 2000, the circuit court, the Honorable
Bode A. Ual e again presiding, entered a final judgnment in favor
of the City and against the Trustees with respect to Counts |
through V and in favor of the Trustees and against the City with
respect to Counts VI through VIIl and ordered the City to pay the
Trust ees $54,416.36, plus interest. On March 9, 2000, the
Trustees filed a tinely notice of appeal. On March 23, 2000, the

Cty filed a tinely notice of cross-appeal.

1. STANDARD OF REVI EW

A. Mbtion For Sunmary Judgment

We review the circuit court’s grant or denial of
sunmary judgnment de novo. Hawai‘i Community Federal Credit Union
v. Keka, 94 Hawai‘i 213, 221, 11 P.3d 1, 9 (2000). The standard

for granting a notion for summary judgnment is settl ed:

[ SJunrmary judgment is appropriate if the pleadings,
depositions, answers to interrogatories, and adm ssions on
file, together with the affidavits, if any, show that there
is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of law. A
fact is material if proof of that fact would have the effect
of establishing or refuting one of the essential elenments of
a cause of action or defense asserted by the parties. The
evidence nmust be viewed in the |light most favorable to the
non- novi ng party. In other words, we must view all of the
evidence and the inferences drawn therefromin the |ight
most favorable to the party opposing the nmotion.

ld. (citations and internal quotation marks onmitted).

B. Statutory Interpretation

W review the circuit court’s interpretation of a

statute de novo. State v. Pacheco, 96 Hawai ‘i 83, 94, 26 P.3d

572, 583 (2001). CQur statutory construction is guided by

est abl i shed rul es:

When construing a statute, our forempst obligation is to
ascertain and give effect to the intention of the

| egi sl ature, which is to be obtained primarily fromthe

| anguage contained in the statute itself. And we must read
statutory |l anguage in the context of the entire statute and
construe it in a manner consistent with its purpose
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When there is doubt, doubleness of meaning, or
indistinctiveness or uncertainty of an expression used in a
statute, an ambiguity exists. . . .

In construing an ambi guous statute, “[t]he meaning of
t he ambi guous words may be sought by exam ning the context,
with which the ambi guous words, phrases, and sentences may

be conmpared, in order to ascertain their true meaning.” HRS
§ 1-15(1) [(1993)]. Moreover, the courts may resort to
extrinsic aids in determning legislative intent. One
avenue is the use of legislative history as an interpretive
t ool .

. This court may al so consider “[t]he reason and
spirit of the law, and the cause which induced the
|l egislature to enact it . . . to discover its true meaning.”
HRS § 1-15(2) (1993).

Id. at 94-95, 26 P.3d at 583-84 (sone citations and internal
guot ati on marks added and sonme in original) (brackets in

original). Moreover,

[w] hen interpreting a nmunicipal ordinance, we apply the same
rul es of construction that we apply to statutes. The
interpretation of a statute is a question of |aw reviewable
de novo. The purpose of the ordinance may be obtai ned
primarily from the | anguage of the ordi nance itself;

however, in order to construe the ordinance in a manner
consistent with its purpose, the | anguage nmust be read in
the context of the entire ordinance

Weinberg v. Gty and County of Honolulu, 82 Hawai‘ 317, 322, 922
P.2d 371, 377 (1996) (citations and internal quotation marks

om tted).

C. Def erence To The Decisions O Adnministrative Agencies

“Odinarily, deference will be given to decisions of
adm ni strative agencies acting within the realmof their
expertise[.]” Mbhaulepu v. Land Use Commin, 71 Haw. 332, 335,
790 P.2d 906, 908 (1990) (citation omtted). “The rule of

judicial deference, however, does not apply when the agency’s

readi ng of the statute contravenes the |egislature s manifest

purpose.” In re Water Use Permt Applications, 94 Hawai‘i 97,
145, 9 P.3d 409, 457 (2000) (citing Camara v. Agsalud, 67 Haw.
212, 216, 685 P.2d 794, 797 (1984), and State v. Dillingham
Corp., 60 Haw. 393, 409, 591 P.2d 1049, 1059 (1979)).

“Consequently, we have not hesitated to reject an incorrect or
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unr easonabl e statutory constructi on advanced by the agency

entrusted with the statute’s inplenentation.” |[d.; see also
Governnent Enpl oyees Ins. Co. v. Dang, 89 Hawai‘i 8, 15, 967 P.2d
1066, 1073 (1998); In re Ml donado, 67 Haw. 347, 351, 687 P.2d 1
4 (1984).

I11. DI SCUSSI ON

A. The Crcuit Court Partially Erred In Entering Final
Judgnment I n Favor & The Cty And Agai nst The Trustees
Wth Respect To Counts | And Il O The Trustees’

Conpl ai nt .

The Trustees advance four points of error regarding the
circuit court’s order denying their notion for partial sumary
judgnent as to Counts | and Il of their conplaint and the
resulting final judgnent: (1) the circuit court erred in ruling
that Rules § 2-3 does not conflict wth ROH § 38-2.2, because
Rules 8 2-3 inperm ssibly | owers the m ni mum nunber of
applications required by ROH § 38-2.2 as a precondition of the
Departnment’ s designating property for |ease-to-fee conversion
(2) the circuit court erred in ruling that HRS § 46-1.5(16) does
not prohibit the | ease-to-fee conversion of oceanfront property,
because (a) HRS 8§ 46-1.5(16) prohibits the Gty fromselling or
ot herw se di sposing of oceanfront property and (b) the Cty
acquires and sells or otherw se di sposes of property pursuant to
its role as facilitator of ROH ch. 38 conversions; (3) the
circuit court erred inruling that the Gty could proceed with
condemnmati on of property pursuant to ROH ch. 38 nore than twelve
mont hs after the Departnent had designated it for |ease-to-fee
conversion, the sanme being prohibited by ROH § 38-5.2; and (4)
the circuit court erred in ruling that owners whose condom ni uns

were held in trust were eligible to participate in | ease-to-fee
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conversion, ROH ch. 38 requiring that condom ni um owners possess
legal title to units that sinultaneously serve as their principa
pl aces of residence. W address each of the Trustees’ points of
error in turn.

1. Rules § 2-3 conflicts with the express
requi renents of ROH § 38-2.2 reqgarding the m ni mum
nunber of applications required as a precondition
of the Departnent’s designating a condom nium for
| ease-to-fee conversion.

The Trustees assert that the Departnent’s Rules § 2-3
is invalid, void, and unenforceabl e, because, in sone cases, it
aut hori zes the Departnent to designate property for |ease-to-fee
conversion w thout the m ni nrum nunber of applicants required by
ROH ch. 38. The Trustees note that Rules 8 2-3 authorizes the
Department to designate | eased fee interests for condemati on
when it receives applications from?*®25 condom ni um owners by

nunber, or 50% of the condom ni um owners of a devel opnent,

whi chever shall be the | esser nunber,” see supra note 2, while
ROH § 38-2.2(a)(1) requires applications from*“[a]Jt |east 25 of
all the condom nium owners within the devel opnent or at | east

owners of 50 percent of the condom niumunits, whichever nunber

is less,” see supra note 3 (enphases added). Because Rules § 1-2
and ROH 8§ 38-2.2(a)(2) both define “condom nium owners” to nmean
“owner -occupants,” and not all the condom niumunits in a given
devel opnent are necessarily owner-occupi ed, the Trustees argue
that, by authorizing designation for condemati on based on the
applications of fifty percent of the owner-occupants rather than
fifty percent of the owners of all the condom niumunits, Rules

§ 2-3 inpermssibly |owers the m ni rum nunber of applicants

required as a precondition to the Departnent’s designation of
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property for |ease-to-fee conversion.?

The City defends the Departnent’s interpretation of
“owners of 50% of the condom niumunits” to nean “50% of the
condom ni um owners,” as set forth in Rules § 2-3, by arguing that
requiring applications from*“50% of the condom niumunits”
produces an absurd result, contrary to the Cty Council’s intent,
because “[e]very aspect of [ROH ch. 38] speaks in terns of owner-
occupants,” rather than “condom niumunits.” Moreover, the Cty
clains that the Trustees’ interpretation ROH 8§ 38-2.2(a) would
rai se the nunber of applications required to trigger the | ease-
to-fee conversion of many condom ni um devel opnents and, thus,
woul d “prohibit |ease-to-fee conversion for an overwhel m ng

nunber of condom ni um owner-occupants.”*® Finally, the Gty urges

7 In the case of The Kahal a Beach, for exanmple, the Trustees note

that, because only forty of the 196 units are purportedly owner-occupied, the
Departnent’s Rules 8§ 2-3 would authorize designation based on only twenty
qualified applications, while ROH § 38-2.2(a)(1) would require at | east
twenty-five qualified applications. Because the City received applications
fromtwenty-three qualified applicants from The Kahal a Beach, the correct
interpretation nmakes all the difference in determ ning whether the condom nium
owners of The Kahal a Beach are entitled to benefit fromthe | ease-to-fee
conversi on process.

18 The City urges a “liberal construction” of the ordinance based on
the fact that ROH ch. 38 is renmedial. See, e.g., Taylor v. Governnment
Enpl oyees Ins. Co., 90 Hawai ‘i 302, 308, 978 P.2d 740, 746 (1999) (holding
that a remedial statute should be construed liberally in order to acconplish
the purpose for which it was enacted). The Trustees, on the other hand, urge
a “strict construction” of the ordinance based on the fact that ROH ch. 38
aut horizes the City’'s exercise of the power of em nent domain. See, e.qg.,
Marks v. Ackerman, 39 Haw. 53, 58-59 (1951) (holding that provision of em nent
domain statute should be strictly construed against the condemmor); |In re
W dening of Fort Street, 6 Haw. 638, 646-47 (1887) (“when a statute confers
upon the Government or other parties the right to take another’s property for
public purposes, every form and particular required by such statute nust be
complied with”). See also Housing Fin. & Dev. Corp. v. Takabuki, 82 Hawai ‘i
172, 178, 921 P.2d 92, 98 (1996) (“strict adherence to the express purposes of
the [Hawai ‘i Land Reform Act] is foundational to the constitutionality of the
Act”). We do not, however, deem these two principles of statutory
construction to be in necessary conflict.

The power of em nent domain nust be conferred by the
| egi sl ature, either expressly or by necessary inplication,
and will not be construed from doubtful inferences.

Strict construction is not, however, the exact
(continued...)
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that we defer to the Departnment’s interpretation of the
ordi nance, because the Departnent is the regulatory authority
charged with the ordi nance’s adm ni stration.

We agree with the Trustees that Rules 8 2-3 conflicts
with the plain | anguage of ROH 8 38-2.2(a)(1), insofar as it
i mperm ssibly reduces the nunber of applicants required to
trigger ROH ch. 38 proceedi ngs bel ow that prescribed by ROH § 38-
2.2(a)(1). Moreover, we are not persuaded by the Gty s argumnent
that the plain |anguage of ROH 8§ 38-2.2(a)(1) produces an absurd
result that is contrary to the Cty Council’s intent or in
di ssonance wth the rest of the ordinance, notw thstanding the
Departnment’s interpretation of ROH § 38-2.2(a)(1), as reflected
in Rules § 2-3.

At the outset, we note that the phrases “owners of 50
percent of the condom niumunits” (enphasis added), as enpl oyed
in ROH 8 38-2.2(a)(1), and “50 percent of the condom ni um owners”
(enmphasi s added), as enployed in Rules § 2-3, differ
fundanmental |y, inasnmuch as the forner bases the requisite

calculation on the total nunber of condominiumunits in the

18 . . continued)
converse of liberal construction, for it does not
require that the words of a statute be given the
narrowest meani ng of which they are susceptible. The
| anguage used by the |egislature may be accorded a

full meaning that will carry out its manifest purpose
and intention in enacting the statute, but the
operation of the law will then be confined to cases

which plainly fall within its terns as well as its
spirit and purpose. [ Coastal States Gas Producing Co.
v. J.E. 1Pate, 309 S.W2d [828, 1831 [(Tex. 1958)].

Mercier v. M dTexas Pipeline Co., 28 S.W3d 712, 717 (Tex. App. 2000) (some

internal citations omtted). Thus, in the present matter, strict construction
merely precludes “doubtful inferences” and mandates that the grant of the
power of em nent domain be found in the ordinance, “either expressly or by
necessary inplication.” The express purpose of the ordinance pronul gated by
the City Council must, in turn, be effected to the fullest extent possible

t hrough interpretation of its |anguage and the resolution of ambiguities in
accordance with the “liberal construction” rule. As discussed infra, we

di scern no ambiguity in the phrase “condom nium units.”
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devel opnent, while the latter bases the requisite calculation on
the total nunber of condom ni um owners, which can be
substantially |l ess than the nunber of condom niumunits. Because
ROH 8 38-2.2(a)(s) and Rules § 1-2 both define “condom ni um
owners” to mean “owner-occupants,” the m ni num nunber of
applicants required to trigger ROH ch. 38 proceedi ngs can vary
consi derably depending on which criterion controls. For exanpl e,
i f a condom ni um devel opnment i ncludes only two owner-occupants,
an application by one would be sufficient to designate the
property for | ease-to-fee conversion under Rules § 2-3,
regardl ess of the nunber of units in the condom ni um devel opnent.
Pursuant to the plain | anguage of ROH § 38-2.2(a)(1), however, at
| east twenty-five owner-occupants would al ways be required to
aut hori ze desi gnation of condom ni um devel oprments conpri si ng
fifty or nore units, while the owners of at least fifty percent
of the units would be required if the devel opnent conprised | ess
than fifty units.?®

None of the provisions of ROH ch. 38 is inconsistent
with the plain | anguage of ROH 8§ 38-2.2(a)(1). The Gty urges
this court to consider the ordinance’s focus on “owner-
occupants,” including the definition of the term*“condom ni um
owners” to mean “owner-occupants,” and argues that the word
“owners,” as enployed in ROH 8 38-2.2(a)(1), should be simlarly

construed.?® To the extent that the City argues, and the circuit

19 A condom nium devel opment must have at |east ten units, however,

to qualify under either scenario, see infra note 24.
20 In addition, the City notes that the ordinance’s provision for the

conversion of the |eased fee interests in “planned devel opnents,” see ROH

§ 38-1.2; Richardson, 76 Hawai ‘i at 52 & n.5, 868 P.2d at 1199 & n.5,

aut hori zes designation after:

At | east 25 of all the owners within the devel opment or at
| east owners of 50 percent of the residential units,
(continued. . .)
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court concluded, that the term “owners” as enployed in ROH § 38-
2.2(a) (1) should be understood to nean “condom ni um owners,”

we agree. Indeed, HRS § 38-2.2(a)(1)

i.e., “owner-occupants,’
expressly provides that the rel evant applicants are those who
“apply to purchase the | eased fee interest pursuant to [ ROH §]
38-2.4,” which restricts eligibility to “owner-occupants.”?
Accordingly, the applicants to whom ROH § 38-2.2(a)(1) refers,
and who may be considered in determ ning whether sufficient

| essees have applied for | ease-to-fee conversions in order to
trigger ROH ch. 38 proceedi ngs, are owner-occupants of the

rel evant condom niumunits. Cf. Housing Fin. and Dev. Corp. V.

Castle, 79 Hawai‘i 64, 88, 898 P.2d 576, 599 (1995) (hol ding t hat

the “twenty-five or nore | essees or the | essees of nore than
fifty per cent of the residential |ease lots within the

devel opnment tract, whichever nunber is the lesser,” required as a
precondition to the acquisition of |eased fee interests
underlying residential devel opnent tracts pursuant to HRS 8§ 516-
22 (1993), nust be qualified to purchase the | eased fee interests
under HRS § 516-33 (1993), which sets forth the eligibility

20(. . .continued)
whi chever number is less, of all the owners within the
pl anned devel opment apply to the department to purchase the

| eased fee interest pursuant to Section 38-4.4, . . . and
For purposes of this subsection, “owners,” as used [supra,]

means the owner-occupants of the planned devel opnents.

ROH § 38-4.2(a) (enphases added). The City then argues that ROH § 38-
2.2(a)(1l), pertaining to “condom nium devel opment | easehol ds,” should be read
to mean the same thing. In theory, however, the distinction between the two
provi sions could just as easily be read to reflect an intent on the City
Council’'s part to differentiate between the two, especially when considered in
light of the City Council’s deliberate amendnent of the provision for the

desi gnati on of condom ni um devel opments, as discussed infra. Accordingly, we
decline to address the City’'s argument in this appea

2t ROH § 38-2.4 (1991) (entitled “Qualifications for purchase”)
provides in relevant part that “(a) [n]o sale of any condom nium |l and within a
devel opment shall be nmade unless the |essees[] (1) . . . are owner-occupants

of their condom nium units.”
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criteria). By its plain | anguage, however, RCOH 8§ 38-2.2(a)(1)
nowhere states that “50 percent of the condom nium units” neans
“50 percent of the condom ni um owners” or “50 percent of the
owner - occupi ed condom niumunits.”? The |anguage is clear and
unanbi guous. See supra note 3. W therefore hold that “50
percent of the condominiumunits,” as enployed in ROH § 38-
2.2(a)(1), means just that — fifty percent of all the units in
t he condom ni um devel opnent .

Al t hough we ground our holding in the ordinance’s plain
| anguage, we nonet hel ess note that the ordinance’s |egislative
history confirnms our view Cf. Crichfield v. Gand Wil ea Co.

93 Hawai‘i 477, 488-89, 6 P.3d 349, 360-61 (2000) (review ng

| egislative history to confirmcourt’s holding based on statute’s
cl ear and unanbi guous | anguage); State v. Ramala, 77 Hawai‘ 394,
396 n.3, 885 P.2d 1135, 1137 n.3 (1994) (*“Although not necessary

to our analysis, we note that the | egislative history underlying
[the statute] confirns the correctness of our analysis.”). The
Cty Council considered and expressly rejected the paradi gmthat

the Gty urges. The initial commttee draft of Bill 156, which,

22 In this regard, it is worth noting that ROH § 38-1.2 (1991)
defines “Condom niun? sinply to mean

a residential apartnment, together with an appurtenant

undi vided interest in compon elements, |ocated on | and
subject to a declaration of condom nium property regime as
defined in HRS Chapter 514A, together with an appurtenant
undi vi ded interest in common el ements, both used or

occupi ed, or devel oped, devoted, intended, or permtted to
be used or occupied as a principal place of residence for a
single famly

The same section defines “owner-occupant” in relevant part to nmean

any individual in whose name sole or joint legal title is
held in a residential condom niumunit, . . . which

simul taneous to the individual’s ownership, serves as the

i ndi vidual’s principal place of residence for a period of
not | ess than one year immediately prior to application for
conversion, as well as during the period pending |ega
proceedi ngs to acquire the fee[.]
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as anmended, was eventually enacted as Ordi nance 91-95, authorized
t he Departnent to designate a condom ni um devel oprent for
condemation after

[a]lt least twenty-five (25) or at least fifty percent (50%,
whi ch ever nunber is less, of all the condom ni um owners
[(defined to mean owner-occupants)] within the devel opnent
apply to the departnent to purchase [their] |eased fee
interest[.]

See Bill 156, CD-1 (1990). Had ROH ch. 38 been enacted as
originally drafted, we would agree wwth the Cty that the terns
of ROH § 38-2.2(a)(1) and Rules § 2-3 are in harnony with one
another. The deliberate anmendnent of Bill 156, however, changi ng
“fifty percent (50% . . . of all the condom nium owners” to
“owners of 50 percent of the condominiumunits,” reflects that
the Gty Council consciously rejected the approach that the Cty
presently urges. See Tangen v. State Ethics Commin, 57 Haw. 87,
92-93, 550 P.2d 1275, 1279 (1976) (construing a “deliberate

nodi fication of the | anguage” of a statute to evince a
| egislative intent to change the nmeaning of the statute); In re
Hawai i an Land Co., 53 Haw. 45, 60-61, 487 P.2d 1070, 1080 (1971)

(rejecting interpretation enbodied in a proposed, but ultinmately
rej ected, anendnent to a statute).

The Gty further argues, however, that the reason and
spirit of ROH ch. 38 reveal that “it was clearly intended to
al | ow owner-occupants to acquire fee sinple title to the |and
beneath their residential condom nium cooperative, and pl anned

devel opnment units.”® W agree. But it is equally clear that ROH

23 More specifically, the City argues that the City Council’s intent

was not to exclude owner-occupants who live in (1) projects with fifty or
fewer units in which less than half the units are owned by owner-occupants and
(2) projects containing nore than fifty units in which there are |less than
twenty-five owner-occupants. The record is devoid, however, of any evidence
regardi ng the number of condom nium owners who would be precluded from
acquiring their leased fee interests under either party’s interpretation of
t he ordi nance. Mor eover, there is no evidence in the record that the City
(continued...)
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ch. 38 is drafted in such a way as to achieve its objective by
means of condemmations in bulk, rather than on an ad hoc or unit-
by-unit basis.

In enacting ROH ch. 38, the City Council determ ned
that there was “a serious shortage of fee sinple residential
condomniumland . . . [and consequently] an artificial inflation
in the value of such land in Gahu.” See O'di nance 91-95 § 1.

The Gty Council further found that,

[u] nder the burden of increased |ease rents, many owner -

occupants of residential condom nium apartments . . . have
found, and will continue to find themselves unable to afford
to continue living in their hones. If they are displaced

fromthese homes, these owner-occupant | essees could be
di spl aced entirely fromthe ranks of home-owners because of
Oahu’ s continuing housing crisis.

. It is therefore declared to be necessary and it
is the purpose of this Ordinance to alleviate the conditions
found in . . . this Ordinance by providing for the right of
any person who is a | essee or owner under a long-term | ease
of land upon which is situated . . . residential condom nium
property regime projects . . . to purchase at a fair and
reasonabl e price a proportionate share of the fee sinple
title to such | and

o

Wil e the “purpose” section of the ordinance admttedly
expresses the anbitious goal of providing “any person” with a
share in fee sinple | and, such policy declarations are not
substantive | aw that can expand the express terns of the
operative provisions of the ordinance. See Poe v. Hawai ‘i Labor
Rel ati ons Bd., 97 Hawai‘i 528, 540, 40 P.3d 930, 942 (2002) (“The

general rule of statutory construction is that policy

declarations in statutes, while useful in gleaning the purpose of
the statute, are not, of thenselves, a substantive part of the
| aw which can limt or expand upon the express terns of the

operative statutory provisions.”) (Ctation omtted.); see also

2(...continued)
consi dered such nunerical data in enacting Ordinance 91-95
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Price Dev. Co. v. OemCty, 995 P.2d 1237, 1246 (U ah 2000)

(subscribing to proposition that policy sections or preanbles to
statutes “may be used to clarify anbiguities, but they do not
create rights that are not found within the statute, nor do they
limt those actually given by the legislation”) (citations
omtted). It is apparent that the Cty Council did not intend
literally to confer an unqualified right upon “any person” to

| ease-t o-fee condom ni um conversi on because ROH ch. 38 expressly
limts the grant of that right in nunmerous ways. For one, the
City Council set the m ninumsize of an eligible condom nium
devel opment at ten units.? For another, at |east in sone

i nstances, ROH 8§ 38-2.2 incontrovertibly requires twenty-five
owner - occupants to apply for conversion before the City can
proceed with acquisitions. See supra note 3.% Wre this not so,
the “[a]t least 25 of all the condom ni um owners” | anguage
contained in ROH 8§ 38-2.2(a)(1) would be superfluous. And “[o0]ur
rules of statutory construction requires us to reject an
interpretation of [a] statute [or an ordinance] that renders any
part of the statutory language a nullity.” Potter v. Hawaii
Newspaper Agency, 89 Hawai‘i 411, 423-24, 974 P.2d 51, 63-64

(1999) (citations omtted); see also Konno v. County of Hawai ‘i,
85 Hawai ‘i 61, 71, 937 P.2d 397, 407 (1997). Finally, there are

a host of specific qualifications that nust be net by each owner-
occupant and his or her spouse in order to be eligible for |ease-

to-fee conversions under ROH ch. 38, see supra note 7. Thus, ROH

24 ROH § 38-1.2 (1991) provides in relevant part that, “[t]o qualify
as a devel opnment, there shall be 10 or nore residential condom nium apart ment
units or residential planned devel opment housing units on the |and.”

25 Even under the Department’s Rules 8 2-3, any condom nium
devel opment conprised of more than fifty owner-occupi ed condom nium units
woul d require twenty-five owner-occupant applicants to trigger ROH ch. 38
proceedi ngs.
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ch. 38 clearly evinces the Cty Council’s intent to facilitate
| ease-to-fee conversion in bulk rather than on an ad hoc or unit-
by-unit basis.

The Gty Council’s condemati on-in-bul k approach is
consistent with what is required of the Departnment under ROH ch.
38. Once the Departnent has determ ned that the requisite nunber
of | essees has applied to purchase | eased fee interests pursuant
to ROH ch. 38, the Departnment nust give “due notice” and conduct
a public hearing, as a result of which the Departnent nust find
that the acquisition and disposition of the land “will effectuate
t he public purposes” of the ordinance. See ROH § 38-2.2(a)(2),
supra note 3. Once this is acconplished, the Departnent “my
designate all or a portion of a devel opnment cont ai ni ng
residential condom niumland for acquisition[] and facilitate the
acquisition of the applicable |eased fee interests in that |and
by the [C]ity through the exercise of the power of em nent domain
or by purchase under threat of eminent domain[.]” See ROH § 38-
2.2(a), supra note 3. The Departnment nust institute any em nent
domai n proceedings to acquire the | eased fee interests within
twel ve nont hs of designating the land for acquisition. See ROH
8 38-5.2, discussed infra in section IIl.A 3. Then, the
aut hori zed condom ni um | essees nmust purchase the fee interest
fromthe Gty within sixty days. See ROH § 38-2.3 (1991).2 |f

26 ROH § 38.2-3 provides in relevant part:

The condom nium | essees who have authorized approva
and who have qualified for purchase of the | eased fee
interest, shall purchase fromthe [Clity within 60 days of
acquisition of the interest of the [Clity, the | eased fee
interest appertaining to their condom niuns, together with
an undivided | eased fee interest equal to the percentage of
common i nterest appurtenant to the [l essee’s] condom nium
units, subject to the terms, covenants, and conditions of
the contract executed with the [Clity. If any | essee
refuses to enter into such a contract, then in that event,

(continued...)
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the applicant willfully breaches his or her agreement to purchase
the | eased fee interest, the Departnent is entitled to pursue
“any avail able renmedy, including the sale of its interest in the
condomnium” [d. In sum ROH ch. 38 requires a significant
expenditure of time and noney on the City’'s part. The Departnent
woul d be hard pressed to neet its responsibilities under the
ordinance if it were forced to pursue conversions on an ad hoc,
unit-by-unit basis, rather than in bulk. 1Indeed, increnental
benefit to the public of the expenditure of such public resources
woul d be marginal. Cf. Housing Fin. and Dev. Corp. v. Takabuki,
82 Hawai i 172, 178, 921 P.2d 92, 98 (1996) (“It is

i nconpr ehensi bl e how the designation for acquisition of the

| eased fee interest in a single residential houselot could ever
satisfy the express, lofty public purposes of the [Hawai‘ Land
Reform Act].”). For this reason, owner-occupants living in
condom ni um devel opnents conprised of I ess than ten units are not
eligible for | ease-to-fee conversions. See RCH § 38-1.2, supra
note 24. And, while devel opnents involving twenty-five owner-
occupants are always eligible, developnents involving | ess than
twenty-five owner-occupants are eligible only if owner-occupants
are in possession of at least fifty percent of the condom nium
units in the devel opnent.

Finally, condemation in bulk is consistent with the
history of land reformin Hawai‘ and HRS ch. 516 (1993 & Supp.
2001), the Hawai‘ Land Reform Act (HLRA), upon which ROH ch. 38
is nodel ed. As we observed in Takabuki, 82 Hawai‘ at 178, 921

26(. . .continued)
such | essee shall pay to the [Clity all costs incurred by
the [C]ity in the acquisition of the appurtenant condom nium
|l eased fee interest within the devel opment including but not
limted to appraisal costs, costs of publication, and
survey, and the department is authorized to take whatever
action it deens necessary to collect the costs .
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P.2d at 98, when the state |egislature began to address the
shortage of fee sinple land in the Oahu real estate market in
1967, it “specifically rejected portions of the proposed

| egi sl ati on that woul d have perm tted condemati on of i ndividua
housel ots.” Instead, the | egislature chose to pronote
“condemmation-in-bulk” to further its public purposes. 1d. at
179, 921 P.2d at 99. Indeed, the legislature originally required
t he Hawai ‘i Housing Authority, as a feature of the | ease-to-fee
conversion process, to designate and acquire the | eased fee
interests in entire devel opnent tracts. [1d. Wile this approach
ultimately proved unworkabl e, and the m ni nrum nunber of housel ots
requi red for conversion was reduced, “the |egislature renained
committed to the idea that the HLRA would ‘provid[e] for the

si nul t aneous conversion of sizable nunbers of |easehold lots to

i ndi vi dual fee sinple ownership.’” 1d. (quoting the Sen Stand.
Comm Rep. No. 630, in 1975 Senate Journal, at 1071) (brackets
and enphasis in the quotation).?

In sum and to recapitulate, we hold that Rules § 2-3
conflicts wth ROH § 38-2.2, the ordinance that it seeks to
i mplenment. \While an adm nistrative agency’s interpretation of
the ordinance that it is responsible for inplenmenting is normally
accorded great weight, no deference is required when the agency’s
interpretation conflicts with or contradi cts the manifest purpose

of the ordinance it seeks to inplenent. |In re Water Use Permt

2 The City Council mpdeled the threshold requirements for conversion
in ROH ch. 38 after those promulgated in the HLRA. See Report of the City
Council Committee on Housing, Commttee Report No. 545 (1991) (“The purpose of
this measure is to provide to the | easehold owners of condom nium properties
the same right to purchase the | and under their homes as is currently provided
the owners of single famly dwellings. . . . The provisions are generally
patterned after Chapter 516, Hawai i Revised Statutes, known as the Land
Reform Act.”); see also Richardson v. City and County of Honolulu, 802 F.
Supp. 326, 340 (D. Haw. 1992) (noting that Ordinance 91-95 is nodeled after
the HLRA and many of its procedural aspects are simlar, if not identical).
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Applications, 94 Hawai‘ at 145, 9 P.3d at 457 (“we have not

hesitated to reject an incorrect or unreasonable statutory
construction advanced by the agency entrusted with the statute’s
i npl ementation”); Camara v. Agsalud, 67 Haw. 212, 216, 685 P.2d

794, 797 (1984) (comenting that, in order for an agency’s
decision to be granted deference, it nust be consistent with the
| egi sl ative purpose). Consequently, because, “[i]n a declaratory
j udgnment action challenging the validity of adm nistrative rules,
‘I[t]he court shall declare the rule invalid if it finds that it
violates . . . statutory provisions, or exceeds the statutory

we further hold that Rules 8 2-3 is

authority of the agency,
invalid and exceeds the authority afforded the Departnment under
ROH ch. 38. Foytik v. Chandler, 88 Hawai‘ 307, 315, 966 P.2d
619, 627 (1998) (quoting HRS § 91-7); see also Agsalud v.

Bl al ack, 67 Haw. 588, 591, 699 P.2d 17, 19 (1985) (“it is

axiomatic that an adninistrative rule cannot contradi ct or
conflict with the statute it attenpts to inplenment”); Jacober v.

Sunn, 6 Haw. App. 160, 167, 715 P.2d 813, 819 (1986) (hol ding

that an admi nistrative agency “may not enact rules and
regul ati ons which enlarge, alter, or restrict the provisions of
t he act being adm ni stered”).

Accordingly, the circuit court erred in concluding that
Rules 8 2-3 constitutes a valid exercise of the Departnent’s
authority pursuant to ROH 8§ 38-2.2 and the Trustees were entitled
to a declaratory judgnent that Rules 8 2-3 is invalid insofar as
it inmperm ssibly |owers the nunber of applicants required to
trigger |ease-to-fee conversion. In the present matter, however,
the invalidity of Rules 8 2-3 only invalidates the Departnent’s
desi gnati on of The Kahal a Beach condom ni uns, because the

Department received nore than twenty-five qualified applications
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from Kuapa |sl e condom ni um owners and, therefore, did not exceed
its authority pursuant to ROH 8 38-2.2 by designating the Kuapa
| sl e condom niuns for |ease-to-fee conversion.

2. HRS 8 46-1.5(16) does not prohibit | ease-to-fee
conversi on of oceanfront property.

As we indicated supra in note 4, HRS § 46-1.5(16)
provides in relevant part that the counties’ general power to
acquire and di spose of real and personal property in the public
interest is qualified by the inperative that “no property
bordering the ocean shall be sold or otherw se disposed of[.]”
The Trustees argue that the circuit court erred in concluding
that ROH ch. 38 is valid as applied to oceanfront property,
because HRS § 46-1.5(16) specifically prohibits the Cty from
selling or otherw se disposing of oceanfront property and, in the
Trustees’ view, ROH ch. 38 requires the Cty to acquire and sel
property in order to effectuate | ease-to-fee conversions.?® The
Trustees further argue that HRS § 46-1.5(16) does not nake an
exception for “conduit” sales of oceanfront property or
di stingui sh anong oceanfront properties as a function of the
means by which the Gty acquired or the duration of its hol ding

t hem

28 The Trustees urge us to focus on various provisions of the statute

governing the mechanics of the City's role facilitating |ease-to-fee

conversi ons. For example, ROH 8 38-1.8(f) (1991) directs the Department to
“facilitate the acquisition of all necessary property interests by the [Clity
t hrough em nent domain proceedings”; ROH 8§ 38-1.9 (1991) instructs the City to
“issue quitclaimdeeds whenever it conveys, transfers, sells, or assigns any

property . . . sponsored under this chapter”; ROH § 38-2.2(a) also directs the
Departnent to “facilitate the acquisition of the applicable | eased fee
interests . . . by the [C]ity”; ROH § 38-2.3 provides that “condom nium

| essees who have authorized approval and who have qualified for purchase of
the | eased fee interest, shall purchase fromthe [C]ity within 60 days of
acquisition of the interest of the [C]lity, the |eased fee interest
appertaining to their condomniums . . . . [I]n case of a wilful breach of the
purchase agreenment [with the |l essee], the [C]ity shall be entitled to any
avail abl e remedy, including the sale of its interest in the condom niun’; and
ROH § 38-2.4(b) provides that, “[i]ln the event of a wilful breach of contract
by the | essees, the [Clity may sell or assign its interest” in the property.
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The City maintains that it does not actually sell any
property pursuant to ROH ch. 38 because it does not obtain clear
title to any land that it acquires in furtherance of the
ordi nance and, even if it did, that adherence to the plain
| anguage of HRS § 46-1.5(16) would produce an absurd result,
uni ntended by the | egislature, because the statute was sinply
meant to preserve public parks and beaches. W agree with the
City's contention that HRS § 46-1.5(16) does not apply to the
City's role in facilitating ROH ch. 38 | ease-to-fee conversions.

The prohibition against the sale of oceanfront
property, presently contained in HRS § 46-1.5(16), first appeared
in the Revised Laws of the Territory of Hawai‘i (RLH) in 1939 by
way of Act 242,2 | ong before the enactnent of O dinance 91-95,
or, for that matter, any formof legislation relating to | ease-
to-fee conversion. Cbviously, the 1939 territorial |egislature
coul d not have contenplated the CGty's future role in | ease-to-

f ee condom ni um conversi ons when it enacted the statute.

29 1939 Haw. Sess. L. Act 242, § 3021 at 139, enpowered the City and
County of Honolulu to:

sell at public auction . . . any real property acquired by
the city and county whenever the board deems it advisable to
abandon the use of such property for the purpose for which
it was acquired; provided, however, that the proposed sale
of any abandoned school site shall first be approved by the
superintendent of public instruction, and that the proceeds
fromsuch sale shall be used only for acquiring |and or for
the erection of buildings for school purposes, and that the
proposed sale of any park property or water works property
subject to chapter 95 shall be subject to the provisions of
section 3228 or 3267 as the case may be, and provided
further that no such real property bordering on the ocean
shall be sold or otherwi se disposed of.

(Enphasi s added.)

80 “The condom nium or horizontal property regime, [was] a
. creature of statute” that was given its initial formal recognition in
Hawai ‘i in 1961. State Savings and Loan Ass'n v. Kauaian Dev. Corp., 50 Haw.

540, 541, 546, 445 P.2d 109, 112, 115 (1968) (citing 1961 Haw. Sess. L. Act
180, 88 1 through 3 at 273-79 (“Horizontal Property Act”)). The Hawaii Land
(continued...)
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Moreover, it is apparent fromthe plain | anguage of the statutory
prohibition itself, as originally enacted and subsequently
reenacted w thout substantive alterations, that it was intended
to preserve public ownership of oceanfront property.3 Act 242
authorized the City to sell any real property that it owned, so
long as the City found it “advisable to abandon the use of such
property for the purposes for which it was acquired,” but set
conditions on the City's ability to dispose of school property
and public parks and prohibited the sale or disposal of
oceanfront property. 1939 Haw. Sess. L. Act 242, § 3021 at 139.
The statutory provision has not changed in any rel evant respect
inits application to the City since its original enactnent, see
supra note 4.

We believe that the prohibition against the sale or
di sposition of publicly owned oceanfront property contained in
HRS 8§ 46-1.5(16) does not preclude the City' s facilitation of
| ease-to-fee conversion of oceanfront property because the City
acquires legal title to the land it conveys, pursuant to ROH ch.
38, solely for the purpose of converting the condom ni um owner’s
property interest in the land fromleasehold to fee sinple.

Before the City takes any steps to facilitate | ease-to-
fee conversion pursuant to ROH ch. 38, the condom ni um owner

seeking to convert his or her |easehold nust “[e] xecute a

30(...continued)
Ref orm Act (codified as HRS ch. 516 (1993 & Supp. 2001)), which “allows
eligible owners . . . of long-termlease interests in residential lots the

opportunity to obtain fee sinple title to the land,” was originally enacted by
the legislature in 1967. Housing Fin. & Dev. Corp. v. Castle, 79 Hawai‘ 64,
73 & n.1, 81, 898 P.2d 576, 585 & n.1l, 593 (1995) (citing 1967 Haw. Sess. L
Act 307, 88 1 through 46 at 488-503). The Honolulu City Council enacted

Ordi nance 91-95 on December 4, 1991, effective Decenmber 18, 1991. Ri char dson
76 Hawai ‘i at 51, 868 P.2d at 1198.

st The | egislature has never expressed its intent regarding the
prohi bition beyond the | anguage of the statutory provision itself.
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contract for the purchase of the | eased fee interest fromthe
City” and tender a $1, 000.00 deposit to cover the costs incurred
by the City in facilitating conversion. See Rules 88 2-3 and 2-
4: see also ROH 8 38-2.4. In addition, the condom ni um owner -
applicant nust “[r]e-affirmthe contract to purchase the | eased
fee interest fromthe City” and “[p]ay to the [D]epartnent 50% of
the allocated costs attributed to each applicant, after crediting
the initial deposit[,]” prior to the Gty s acquisition of the
property. See Rules § 2-10 (1993).3% The City nust then either
“arrange for a sinultaneous acquisition and transfer to each
approved applicant” of the respective |eased fee interest, see
Rules 8§ 2-17 (1993),% or sell the |leased fee interest to the
approved applicant within sixty days of the Gty s acquisition,

see Rules 8§ 2-18 (1993).3%* Any applicant who fails to purchase

82 Rules § 2-10 requires, inter alia, all applicants to:

(b) Pay to the [D]epartnent 50% of the allocated costs
attributed to each applicant, after crediting the initial
deposit paid as stated in 8 2-3, above; and

(c) Re-affirmthe contract to purchase the | eased fee
interest fromthe City.

Any applicant who fails or refuses to conply with the
requi rements of this section shall be disqualified from
participating further, and shall be charged with a
proportionate share of the allocated costs incurred by the
[D] epartnent and the [C]ity to the date of disqualification.

The Department amended Rules § 2-10 on December 22, 2000 in respects not
pertinent to the present matter.

33 Rul es § 2-17 provides:

The City may pay for all legal and equitable interests
which the City acquires in the devel opment from any |egally
aut hori zed funds, or the City may arrange for a sinmultaneous
acqui sition and transfer to each approved applicant.

The Department renunbered Rules 8 2-17 as 8§ 2-18 on December 22, 2000.

84 Rules § 2-18 provides:

(conti nued. . .)
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his or her leased fee interest fromthe City within sixty days is
liable on his or her contract with the Cty for the full purchase
price. See Rules 8§ 2-20 (1993);3% ROH § 38-2.3, supra note 28.

Thr oughout the | ease-to-fee conversion process, it is
t he condom ni um owner, and not the City, who has physi cal
possession of the property. The City obtains and retains | egal
title to the property briefly, if at all, for the sole purpose of
converting the condom niumowner’s title to the property froma
| easehold to a fee sinple interest and, if the Gty does not
simul taneously acquire and transfer title, in order to secure the
condom nium owner’s full paynment of the property’ s purchase

price.

34(...continued)

W thin 60 days follow ng acquisition, the City shal
sell the |leased fee together with all other |egal and
equitable interests appurtenant to each condom niumto the
respective applicants. The sale price to each applicant
shall be the cost of the particular |eased fee plus a
proportionate share of the actual amounts paid by
negoti ati on or condemmation for all other |egal and
equitable interests, together with the allocated costs. The
unused bal ance of any deposit shall be applied to the sale
price of each applicant’s unit.

The Department renumbered Rules 8 2-18 as 8§ 2-19 on December 22, 2000.

35 Rul es § 2-20 provides:

In the event the City has acquired the | eased fee and
all other legal and equitable interests appurtenant to a
condom ni um and the applicant fails or refuses to pay the
sale price as stated in 8§ 2-18, above, the City shall have
all the rights, renedies and recourse provided by | aw
agai nst the defaulting applicant, including civil actions
and | awsuits. Upon the request of the fee owners, the
di rector may negotiate terms, conditions and prices for a
cancel l ati on and rescission or a sale back to the fee
owners. Not wi t hst andi ng such request, the director nmay at
his discretion retain title in the City and sell the
acquired interests to any other party by public auction or
negoti ated private sale. The defaulting applicant shal
remain liable for the unpaid sale price stated in § 2-18,
above, following any sale by the director.

The Department renumbered Rules 8 2-20 as 8§ 2-21 on December 22, 2000 and
amended the section in respects not pertinent to the present matter.
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| ndeed, during the brief period of tinme within which
the Gty holds any given |leased fee interest pursuant to its role
as facilitator of |ease-to-fee conversions, it possesses none of
the traditional indicia of |and ownership other than nere | egal
title. See, e.g., Inre Fasi, 63 Haw 624, 634 P.2d 98 (1981)

(recogni zing the right to enter, nmaintain, and make i nprovenents
to real property as indicia of ownership); Gty of Franklin v.
Crystal R dge, Inc., 509 NNwW2d 730, 733 (Ws. 1994) (noting that

the traditional indicia of |and ownership include the rights,
responsibilities, and benefits associated with that ownership,
such as making inprovenents to the property, enjoynent of its use
and profits, maintenance of fire and liability insurance,
responsibility for repairs and nai ntenance, and paynent of
|icenses, fees, and taxes on the property). W can discern
nothing in either the Rules or ROH ch. 38 that grants the City
the right to enter, use, or inprove the land, the fee sinple
interest in which it transfers pursuant to the ordi nance, or that
i nposes upon the City the responsibility for the land’ s repair
and mai nt enance. Moreover, the Cty has no discretion either to
refuse to sell the fee sinple interest to a qualified applicant
or to retain the land and dedicate it for public use.?*® See Rul es
88 2-17 and 2-18, supra notes 33 and 34. This is because, as
noted supra, prior to the City s acquisition of any interest in
real property pursuant to ROH ch. 38, it has al ready contracted

to convey the interest to a qualified condom ni um owner

36 Of course, if the condom nium owner wilfully breaches his or her

agreement to purchase the | eased fee interest fromthe City, the City is
“entitled to any avail able remedy” under the ordinance. ROH § 38-2.3. W do
not reach the question whether the City would then be entitled to sell the
property if it bordered on the ocean, nor do we specul ate regarding the nature
of the property interest that the City would hold in such a case. These
gquestions are not at issue in the present matter, inasmuch as there is no

al l egation that any of the condom nium owners have wilfully breached or intend
wilfully to breach a purchase agreenment with the City.
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Consequently, because the City nerely holds transitory
title to the fee sinple interest in real property pursuant to ROH
ch. 38, solely for the purpose of effecting the conversion of the
condom ni um owner’s property interest in the |land froml easehol d
to fee sinple, to construe the City's transfer of that title to a
qual i fi ed condom ni um owner as a “sale” or “disposition” of
property, within the nmeaning of HRS 8 46-1.5(16), would el evate
form over substance, an approach we have repeatedly eschewed.

See, e.q., Dubin v. Wakuzawa, 89 Hawai‘ 188, 196, 970 P.2d 496,
504 (1999); Konno, 85 Hawai‘i at 72, 937 P.2d at 408; Sussel v.
Cvil Service Conmin of Gty and County of Honolulu, 74 Haw. 599,
615, 851 P.2d 311, 319 (1993).

Finally, and nost inportantly, prohibiting the |ease-
to-fee conversion of oceanfront property would fail utterly to
advance the manifest purpose of HRS § 46-1.5(16). The real
property at issue — the fee sinple title to which is transferred
by the City fromone owner to another pursuant to ROH ch. 38 —-
is privately owned and occupi ed both before and after the | ease-
t o-fee conversion process, clearly not the publicly owned | and
that the |egislature sought to preserve via HRS 8 46-1.5(16).%
| ndeed, we can discern no purpose that HRS § 46-1.5(16)’ s

vitiation of ROH ch. 38 would achieve;® to the contrary, in our

87 The Trustees argue that were we to hold that HRS § 46-1.5(16) does
not apply to ROH ch. 38 conversions we would “conmpletely eviscerate the
restriction [on the sale of oceanfront property] and [create] the incongruous
construction that it applies only to property that the counties acquire by
means ot her than em nent domain.” W disagree. As discussed supra, the
statutory prohibition is inapposite to ROH ch. 38, not because the City has
acquired property by way of the power of em nent domain per se, but because
the City has obtained legal title to the property, which it has already
contracted to convey to a qualified condom nium owner, in order to convert the
condom ni um owner’s property interest from |l easehold to fee sinple.

38 It is noteworthy that the Trustees are thenmselves unable to

articulate any purpose that would be achieved by the application of the
prohi bition.
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view, such a result would be sensel ess and absurd. See HRS 8 1-
15(3) (1993) (“Every construction which |eads to an absurdity

shall be rejected.”); Beneficial Hawai‘i, Inc. v. Kida, 96 Hawai ‘i
289, 309, 30 P.3d 895, 914-15 (2001) (“[Tlhe legislature is
presuned not to intend an absurd result, and legislation will be
construed to avoid, if possible, inconsistency, contradiction,
and illogicality[.]” (citations and internal quotation marks
omtted)); Richardson, 76 Hawai‘ at 60, 868 P.2d at 1207

(recogni zing that a departure fromthe plain | anguage of a
statute is justified where a literal construction of a statute
produces an absurd result, clearly inconsistent with the purposes
and policies of the statute).

Accordingly, we hold that the circuit court correctly
ruled that HRS § 46-1.5(16) does not prohibit the condom ni um
| ease-t o-fee conversion nechani sm prescribed by ROH ch. 38 with
respect to oceanfront property.

3. ROH § 38-5.2 nandates that the Cty initiate
enm nent domai n proceedings within twelve nonths of
desi gnating property for | ease-to-fee conversion.

The Trustees contend that the circuit court erred in
ruling that the Gty could proceed with em nent domain
proceedi ngs nore than twel ve nonths after designating the Kuapa
| sl e property for acquisition pursuant to ROH ch. 38. They claim
that the Departnent has adopted a de facto rule, allowing for the
untinmely institution of em nent domain proceedi ngs, that
conflicts with the clear nmandate of ROH § 38-5.2, see supra note
5, which provides in relevant part that, “[w]ithin 12 nonths
after the designation of the devel opnent or portion thereof for
acquisition, the department shall facilitate the acquisition of
the | eased fee interest inthe land . . . or the institution of

em nent domai n proceedings.” (Enphasis added.) The City
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counters that the use of the word “shall” does not necessarily
nmean that the provision is mandatory and that the ordinance
shoul d be read as directory, evincing a preference rather than a
mandat e, because the only consequence of failing to institute

em nent domai n proceedings within the prescribed period, as set
forth in ROH 8 38-5.2, is that the Cty nust reinburse the

| andowner for his or her out-of-pocket expenses. The City
further argues that it should not be barred from proceeding in
this case because the delay was “approved at the urging and with
the consent of” the Trustees. Based on the ordi nance’ s | anguage
and overall structure, as well as the consequences befalling the
private parties and the public interest resulting fromthe Cty’'s
failure to proceed with condemation in a tinely fashion, we hold
that the tinme provision contained in ROH § 38-5.2 is mandatory
rat her than directory.

This court has held that “[w] here the | anguage of a
statute is plain and unanbi guous that a specific time provision
must be nmet, it is mandatory and not nerely directory.” State v.
H muro, 70 Haw. 103, 105, 761 P.2d 1148, 1149 (1988) (hol ding
that the deadline for conducting a hearing prior to the
revocation of an arrested person’s driver’s |icense was mandat ory
rather than directory); see also Town v. Land Use Commin, 55 Haw.
538, 543-45 524 P.2d 84, 88-89 (1974) (holding that a statute

requiring a decision on a petition to amend desi gnati on of
property from*“agricultural” to “rural” was nandatory rather than
directory and that any action taken after the deadline was null
and void). Accordingly, we have generally interpreted the word
“shall,” in the context of statutory tinme limts, as creating a
mandatory — rather than nerely a directory — provision. See

H nmuro, 70 Haw. at 105, 761 P.2d at 1149; In re Fasi, 63 Haw
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624, 626, 634 P.2d 98, 101 (1981) (stating that statutory
deadl i nes for perfecting appeals are generally mandatory). “W
have al so recogni zed, however, that while the word ‘shall’ is
generally regarded as mandatory, in certain situations it nay be
given a directory neaning.” H muro, 70 Haw. at 105, 761 P.2d at
1149 (citing Jack Endo Elec., Inc. v. Lear Siegler, Inc., 59 Haw.
612, 616, 585 P.2d 1265, 1269 (1978)); see also State v.
Toyonmura, 80 Hawai‘i 8, 20, 904 P.2d 893, 905 (1995). If the

pl ai n | anguage of the statute is unclear, we nust determ ne

| egi slative intent by

a consideration of the entire act, its nature, its object,
and the consequences that would result from construing it
one way or the other. W are also m ndful that our primry
duty in interpreting statutes is to ascertain and give
effect to the intention of the |egislature which, in the
absence of a clearly contrary expression[,] is conclusively
obtai ned by the | anguage of the statute itself.

H muro, 70 Haw. at 105, 761 P.2d at 1149 (citations, quotation
signals, and ellipsis points omtted); see also In re Water Use
Permt Applications, 94 Hawai‘ at 147 n.49, 9 P.3d at 459 n. 49

(citation omtted). “In general, a statute is directory rather

t han mandatory if the provisions of the statute do not relate to
t he essence of the thing to be done or where no substanti al
rights depend on conpliance with the particular provisions and no
injury can result fromignoring them"”
20, 904 P.2d at 904 (quoting Jack Endo Elec., Inc., 49 Haw at
616- 17, 585 P.2d at 1269).

Bearing the foregoing principles in mnd, we note that

Toyomura, 80 Hawai ‘i at

the word “shall” is used twice in ROH 8 38-5.2, see supra note 5.
Thus, ROH § 38-5.2 provides in relevant part that,

[i]f the leased fee interest is not acquired or em nent
domai n proceedi ngs are not instituted within the 12 nmonth
period, the [C]ity shall reinmburse the fee owner, the

|l essor, and the | egal and equitable owners of the land so
desi gnated for actual out-of-pocket expenses they incurred
as appraisal, survey, and attorney fees as a result of the
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desi gnati on.
(Enphasi s added.) The use of the word “shall” in the context of
the ordi nance’s award of “actual out-of-pocket expenses” is
clearly mandatory.? See Schefke v. Reliable Collection Agency,
Ltd., 96 Hawai'i 408, 451-52, 32 P.3d 52, 95-96 (2001) (noting
that “HRS 88 388-11(c) and 378-5 . . . mandate an award of

attorney’s fees to the prevailing party by enpl oying the word
‘shal |’ ”); Kahuku Agr. Co. (Hawaii), Inc. v. P.R Cassiday, Inc.,
68 Haw. 625, 628, 725 P.2d 1186, 1188 (1986) (holding that a

trial court had no discretion with respect to the award of
attorney’s fees to a prevailing party pursuant to the nmandatory
| anguage of HRS 8§ 607-17, now repeal ed, which provided that
“certain stated rates for attorney’'s fees “shall prevail

and shall be awarded to the successful party, whether plaintiff

or def endant

Aguilar, 67 Haw. 549, 556, 696 P.2d 839, 843 (1985) (hol ding that

(enphases in original)); see also Kaiama v.

trial court had no discretion whether to award statutory recovery
prescribed by HRS § 521-63(c) to tenants who were | ocked out of
their apartnment w thout cause or court order). Consequently,
because we do not believe that the Gty Council would enploy the
same word twice in consecutive sentences in a paragraph of an
ordi nance and intend that the word have two, nutually excl usive,
nmeani ngs, see State v. Merino, 81 Hawai‘i 198, 217, 915 P.2d 672,

691 (1996) (recognizing the “*canon of construction denom nated

noscitur a sociis[, which] may be freely translated as “words of

a feather flock together,” that is, the nmeaning of a word is to
be judged by the conpany it keeps'”) (quoting State v. Aluli, 78
Hawai i 317, 321, 893 P.2d 168, 172 (1995) (quoting State v.

39 I ndeed, if the word “shall” were not mandatory in this context,

the provision would be neaningless; the City would never reinburse “actua
out - of —pocket expenses” unless it were conpelled to do so.
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Del eon, 72 Haw. 241, 244, 813 P.2d 1382, 1384 (1991))), the
mandat ory usage of the word “shall” with respect to the award of
out - of - pocket expenses suggests that the usage of the word
“shall” in the inmediately preceding sentence is, |ikew se,
mandat ory.

Furthernore, the ordinance’s enuneration of penalties
for failure to conply with the statutory tine provision indicates

a mandatory rather than directory use of the word “shall” in

connection with the tinme provision.* See St. Regis Mhawk Tri be,
New York v. Brock, 769 F.2d 37, 41 (2d Cr. 1985) (noting that a

statutory tine provision is mandatory if “it both expressly
requi res an agency or public official to act within a particular
time period and specifies a consequence for failure to conply
with the provision” (citations and internal quotation marks
omtted)); State v. Kleypas, 40 P.3d 139, 257 (Kan. 2001)

(declaring that factors indicating that a statutory tine
provision is nmandatory include “a provision for a penalty or
ot her consequence of nonconpliance”) (citations and internal
guotation signals omtted). Thus, the specific instruction set
forth in ROH § 38-5.2 that the Gty “shall” proceed with
condemation within twelve nonths, conmbined with the enunerated
consequences of failure to do so, expresses a nmandate rather than
a preference.

Construing the word “shall” as mandatory in the present
context is consistent with the “the entire act, its nature, its
obj ect, and the consequences that would result from construing

it” otherwise. Hnuro, 70 Haw. at 105, 751 P.2d at 11409. First,

40 The circuit court erroneously concluded that the enumeration of a
penalty for the City's failure to proceed with condemation within twelve
mont hs of designation was the only consequence of failing to proceed within
twel ve months. See supra section |.C.
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t he Departnent’s designation under ROH 8§ 38-5.2 is predicated on
t he subm ssion of the requisite nunber of applications prescribed
by the ordinance as the threshold for triggering conversion
proceedings. It is intuitively obvious that the designation’s
significance and reliability dimnish with tinme; the applicants
upon whom desi gnation is based nay nove, decease, or otherw se
becone ineligible for | ease-to-fee conversion pursuant to ROH ch.
38.% Second, interpreting the deadline as directory rather than
mandat ory coul d adversely affect the private parties invol ved.

If the time provision were nerely directory, the Departnent coul d
designate a project for conversion and defer the institution of
condemati on proceedings indefinitely.* The resulting delays
woul d hol d | essors hostage to the openended threat of
condemmati on and | eave | essees seeking to acquire their |eased
fee interests in a state of |inbo, not know ng whether to wait
for the City to proceed or to | ook el sewhere.* The adverse

| npact upon the private parties to ROH ch. 38 proceedi ngs wei gh

in favor of interpreting the word “shall,” as set forth in the
time provision of ROH 8 38-5.2, as nmandatory rather than

directory. See Town, 55 Haw. at 544, 524 P.2d at 88 (deem ng the

a1 I ndeed, the Trustees have alleged that the nunmber of qualified

applicants for leased fee interests in Kuapa |sle has dropped bel ow twenty-
five since the City's designation of the condom nium devel opment.

42 It is worth noting in this regard that the record is devoid of any
evidence that the City has yet proceeded with condemnation of the |and
underlying Kuapa Isle or The Kahal a Beach

43 The commentary to Uniform Law Comm ssioners’ Model Em nent Domain
Code § 403 (1986) is particularly apt in this regard:

A prolonged delay in the initiation of [condemation],
following the required prelimnary steps, may create
avoi dabl e uncertainties and personal anxieties for a
property owner, as well as cause a dimnution in the

profitability of his property. In addition, the passage of
consi derable tinme foll owing the adoption by a condemnor of a
formal condemmation authorization . . . could cloud the

reliability of its determ nations expressed therein
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uses of the word “shall” with respect to tinme deadlines contained
in a land use conm ssion statute and regul ati on as nandatory
rather than directory because “[t]he interested party [to a
proceedi ng for a change in boundary] should not be placed in a
state of linmbo at the discretion of the applicant or the
appel lee, and the tine [imtations . . . [insure] the protection
of both the applicant and the adjoining | andowers”); See al so
Kl eypas, 40 P.3d at 257 (“[I]t is a general rule that where
strict conpliance with the provision is essential to the
preservation of the rights of parties affected and to the
validity of the proceeding, the provision is mandatory[.]”)
(Gtations and internal quotation signals omtted.).

Mor eover, construing the ordinance’s tine provision as
mandat ory does not unduly burden the Departnent or the City. W
agree with the Gty that future condemation is not barred after
the twel ve-nmonth period has expired. Certainly, the Gty’s
ongoi ng power of em nent domain is not foreclosed sinply because
of the Departnent’s failure to conply with ROH 8§ 38-5.2. But it
may not proceed wi th condemati on based on the authority it
derives froma stale ROH ch. 38 designation. The Departnent nust
redesi gnate the property pursuant to ROH § 38-2.2.4 Cf.
Takabuki, 82 Hawai‘i at 183, 921 P.2d at 103 (noting that “if,
after a portion of a devel opnent tract has been desi gnated

pursuant to HRS 8 516-22, the class of |essees whose housel ots

a4 In order to redesignate the property, the Departnment need not
necessarily solicit or otherwi se obtain new applications from owner-occupants
seeking to purchase | eased fee interests. Applications pursuant to ROH § 38-
2.2 do not expire. The ordinance sinmply demands that the applications remain

current —- applicants remain qualified to purchase their |eased fee interests
“during the period pending | egal proceedings to acquire the fee.” ROH § 38-
1.2. Thus, the Department must simply ascertain that the required number of
qual i fied owner-occupants is still seeking to purchase |eased fee interests

and conduct a public hearing in order to determ ne that the acquisition of the
| eased fee interests continues to further the public purposes of the
ordi nance, pursuant to ROH § 38-2.2(a)(2).
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have been designated falls below the statutory m ni num nunber of
applicants for whatever reason, the [Housing Finance and
Devel opnent Corporation] will be required to termnate the
proceedi ngs (and start again with a new designation only if
enough qualified | essees can be found)”). This requirenent is in
keeping with the ordi nance’s conmmtnent to condemnation in bulk,
as discussed supra in section Il1.A 1.

Accordingly, we hold that the use of the word “shall”
in ROH § 38-5.2 is mandatory and, consequently, that ROH ch. 38
does not authorize a condemation action by the Gty nore than
twel ve nonths after the Departnent’s designation of the property
for | ease-to-fee conversion unless the Departnent redesignates
the property pursuant to ROH § 38-2.2. %

4. Condominiumunits held in trust are not excluded
fromparticipating in | ease-to-fee conversions.

The Trustees urge that the circuit court erred in
ruling that the Departnent’s designation of certain trustees and
trust beneficiaries as qualified to purchase |eased fee interests
did not violate ROH ch. 38 and Rules 8§ 1-2. They point out that
the ordi nance’ s plain |anguage requires that qualified | essees
own legal title to their condom niumunits, “which, sinultaneous
to the individual’s ownership, serves as the individual’s

princi pal place of residence,” and that neither the | essees nor

45 Finally, we find no merit in the City's argument that it should
not be precluded from proceeding with condemnation in this case because the
Trustees encouraged the City’'s del ay. First, the record is clear that the
Trustees specifically urged the City to delay until the Richardson appeals
were finally resolved, as discussed infra in section IIl.B., a request that
the City failed to honor. Second, the owners of | eased fee interests
generally can be expected to urge the City not to proceed with condemati on
I f such requests by | andowners excused the City from proceeding with
condemnation in a tinmely fashion, the mandatory time provision would fail to
achi eve one of its nost inportant objectives — to protect the interests of
applicants for | ease-to-fee conversions, the ordinance’'s primary
beneficiaries.
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their spouses own any other “property in fee sinple | ands
suitable for residential purposes within the City and County of
Honolulu.” ROH 88 38-1.2 and 38-2.4(a)(1), (3), and (4). In
addition, they note that Rules 8 1-2 defines a “lessee” to nean
“a natural person.” Thus, according to the Trustees,

where a condom nium | easehold is held in trust, the only

| essees qualified to purchase the fee interest pursuant to

ROH ch. 38 are (i) trustees (because only trustees hold

legal title to property), (ii) who are natural persons,

(iii) who currently live and have continuously lived in the

unit to which they hold legal title for a continuous period

of not less than one year preceding their application of

conversion, (iv) who own, and whose spouses own, no fee

simpl e residential real property on Oahu, and (v) who
ot herwi se meet the qualification requirements of ROH ch. 38.

(Enmphasis in original.) The City argues that such a readi ng of
RCH ch. 38 and the Rul es produces an absurd and unnecessary
result. The City points out (1) that the definition of “lessee,”
set forth in ROH 8 38-1.2, includes “any person to whomland is

| eased or subl eased, including the person’s heirs, successors,

| egal representative, and assigns” (enphases added), (2) that a

trustee is a “legal representative” of the trust’s beneficiaries,
and (3) that ROH 8§ 38-1.2 further provides that “[t]he terns
‘lessors,’” ‘lessees,’” ‘fee owner,’” and ‘legal and equitable
owners’ nean and include individuals, corporations, firnms,

associ ations, trusts, estates and the state and City and County
of Honolulu.”* (Enphases added.) Therefore, the Gty argues,

the Gty Council clearly intended that the benefits of ROH ch. 38
extend to owner-occupants who have el ected to “structure the
title to their assets in a trust.” W agree with the Gty.

ROH ch. 38 is not free fromanbiguity with respect to

46 Curiously, however, Rules 8 1-2 does not parallel the ordinance’s

definition of the ternms “lessor,” |essee,” “fee owner” and “l|egal and

equi tabl e owner,” but, rather, defines these terms to “include individuals,
both mal e and femal e, and except as to the term ‘'l essee’, corporations
partnershi ps, associations, trusts, estates, the State of Hawaii and the City
and County of Honolulu.” (Enphasis added.)
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trusts. ROH § 38-1.2 defines “lessee” to include “any person to
whomland is leased . . . and who is the owner-occupant of the
residential condom niumunit,” defines “owner-occupant” as an
“individual ,” and yet includes “trusts” and other |egal

entities — in addition to individuals — within its definitions
of “lessees.” Thus, ROH § 38-1.2 appears to be internally
inconsistent insofar as it restricts the definition of a “lessee”
to an “owner-occupant” who nust be “an individual,” while at the
sane tinme extending “lessee” status to trusts and other | egal
entities. Moreover, ROH 8 38-2.4(a)(1) limts eligible | essees
to those who “[a]jre at |east 18 years of age and are owner-
occupants of their condom niumunits,” requirenments that only a
natural person could neet. Nevertheless, the Cty Council’s
decision, reflected in ROH § 38-1.2, to define “lessees” to

i nclude “trusts” would be neaningless if “trusts” could never
qualify to purchase the | eased fee interests in condom niuns to
whi ch they have title. “It is a cardinal rule of statutory
construction that courts are bound, if rational and practicable,
to give effect to all parts of a statute, and that no cl ause,
sentence, or word shall be construed as superfluous, void, or
insignificant if a construction can be legitimtely found which
will give force to and preserve all words of the statute.”

Franks v. Cty and County of Honolulu, 74 Haw. 328, 339, 843 P.2d
668, 673 (1993) (quoting State v. Wallace, 71 Haw. 591, 594, 801
P.2d 27, 29 (1990) (quoting Camara v. Agsalud, 67 Haw. 212,
215-16, 685 P.2d 794, 797 (1984))); see also Beneficial Hawaii,
Inc., 96 Hawai ‘i at 309, 30 P.3d at 915; State v. Young, 93
Hawai ‘i 224, 236 n.6, 999 P.2d 230, 243 n.6 (2000); In re John
Doe, Born on Novenber 23, 1978, 90 Hawai ‘i 246, 250, 978 P.2d

684, 688 (1999). Thus, we nust attenpt to nmake sense of the City
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Council’s inclusion of “trusts” within the definition of
“l essees” and whether it evinces an intent to allow for the
conversion of the |eased fee interests of condom niumunits held
in trust.

In enacting Ordinance No. 91-95, the City Council found
that the division of |and ownership on Oahu -- and specifically
t he phenonmenon of condom ni um owners, anobng ot hers, being
required to |l ease the fee sinple interest in the | and underlying
their condom niumunits -- had contributed to the inflation of
housi ng costs. O-dinance No. 91-95 § 1(a). To conbat the rising
cost of housing and to protect homeowners fromlosing their
condonmi niuns, the Cty Council sought to unify these property
interests by creating a mechanismfor the conversion of
condom nium owners’ | eased fee interests into fee sinple
interests appurtenant to their units. 1d. ROH ch. 38's
requi renents that an applicant for |ease-to-fee conversion, inter
alia, hold legal title to his or her condom niumunit, use the
unit as his or her principal place of residence, and own no ot her
property in fee sinple within the Gty and County of Honol ul u,
obviously further the foregoing objectives. Correlatively, the
or di nance excl udes condom ni um owners who do not occupy their
units or who occupy their unit but own other residential property
in fee sinple, because these owners are not anong those nost at
risk of losing their hones.

Under Hawai‘ law, a trustee holds legal title to
property for the equitable benefit of the trust’s beneficiaries,
thereby dividing | egal and equitable interest in the trust

property. See Welsh v. Canpbell, 41 Haw. 106, 107 (1955). But

a trust is, nevertheless, a single bundle of interests,

irrespective of its particular parts, for the benefit of the
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trust’s beneficiaries. See Janmes v. Gerber Products Co., 483
F.2d 944, 949 (6th Cr. 1973) (“Separating the |egal and

beneficial incidents of ownership in the property is a nere
techni cal argunment since there is only one interest at stake and
that is the beneficiary’'s.”). Thus, allow ng the occupants of
condom ni uns, who qualify to purchase their |eased fee interests
pursuant to ROH ch. 38 in all respects except that legal title to
the condom niumunit is technically held in trust for their
benefit, to convert their leased fee interests in their

condom niumunit into fee sinple interests furthers the

ordi nance’s goal of protecting those condom ni um owners nost at
risk. Moreover, pernmitting such conversions gives greater effect
to ROHch. 38 inits entirety, consistent with the “cardinal rule
of statutory construction” described above.

W agree with the Trustees, however, that where a
condomniumunit is held in trust, only the trustee of the
property is eligible to purchase the fee interest on the trust’s
behal f. Because legal title to the trust property is vested in
the trustee, see Wl sh, 41 Haw. at 107, and because nerger of
legal title to the condom niumand the fee sinple interest in the
| and underlying it is the outcone that ROH ch. 38 is designed to
bring about, it would be contrary to one of the manifest purposes
of the ordinance to all ow anyone other than the trustee to
acquire title to the condomniumunit’s | eased fee interest.¥

Accordingly, we hold that the benefits of ROH ch. 38
extend to owner-occupants of condom niunms who have elected to
structure the title to their assets in a trust, subject to the

proviso that it is the trustee who is eligible to purchase the

47 Even the Trustees concede that a trustee who otherwi se satisfies

all the requirenments of ROH ch. 38 and the Rules may apply for and purchase
his or her |eased fee interest.
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| eased fee interest. Therefore, the circuit court correctly
ruled that the Gty did not violate ROH ch. 38 by qualifying
trustees of eligible trust beneficiaries to purchase the | eased
fee interests appurtenant to their condom niumunits.

5. The bottom i ne.

In sum the circuit court erred, in part, in entering
final judgnent against the Trustees with respect to Counts | and
Il of their conplaint. W hold: (1) that Rules 8 2-3 violates
ROH § 38-2.2 by inperm ssibly | owering the m ni num nunber of
applicants required to trigger ROH ch. 38 proceedings; (2) that
HRS 8§ 46-1.5(16) does not prohibit ROH ch. 38 | ease-to-fee
conversions of oceanfront property; (3) that ROH § 38-5.2
mandates that the City initiate a condemation action agai nst a
property within twelve nonths of designating the property for
acquisition; and (4) that condom ni um owner-occupants are not
barred from purchasing their | eased fee interests pursuant to RCH
ch. 38 sinply because legal title to their condom niumunits is
held in trust for their benefit, so long as they otherw se
gqualify for | ease-to-fee conversion.

B. The Circuit Court Correctly Awarded Qut-of - Pocket
Expenses To The Trustees Based On The City's Failure To
| nstitute Em nent Domain Proceedi ngs Wthin Twel ve
Mont hs O The Departnment’s Designation O The Property
For Acqui sition Pursuant To ROH Ch. 38.

In its cross-appeal, the City argues that the circuit
court erred in awardi ng out-of-pocket expenses to the Trustees
pursuant to ROH 8 38-5.2, based on the Gty s failure to initiate
em nent domai n proceedings within twelve nonths of designating
Kuapa Isle for condemation, because the Trustees “consented to,
and i ndeed requested, the delay of the Gty s condemation

proceeding.” Indeed, the Cty goes so far as to claimthat ROH §
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38-5.2 does not allow for the conpensation of a | andowner “where
t he condemati on proceedi ngs were del ayed at the request of the
| andowner.” (Enphases omtted.)

The Trustees maintain that any potential waiver of
their right to out-of-pocket expenses under the ordi nance was
expressly conditioned by the Cty itself upon the Gty’'s

refraining from passing

any resolution authorizing condemation of any | eased fee
interest at Kuapa Isle until the claims for relief in [the
Ri chardson appeals] [were] dism ssed by a final non-
appeal abl e and non-revi ewabl e judicial determ nation

and all claim and notions therein and all appeals and
writs therein or therefrom [were] finally decided, resolved,
and dism ssed with respect to the facial constitutionality
or validity of Ordinance 91-95.

In an attenpt to circunvent its own acknow edgnent of an
expressly conditioned waiver, the City recharacterizes the
Trustee’s argunent to be a conplaint that the Gty acted too
soon, rather than too |late, because the City did not wait until
the final resolution of the R chardson appeal s before proceedi ng
under ROH ch. 38. The Gty then argues that ROH 8§ 38-5.2 does

not allow for the conpensation of a | andowner under circunstances
in which the City proceeds with condemation prematurely, rather
than belatedly, and, in any event, that the record contains no
evi dence that the Trustees “incurred any danage what soever as a
result of the condemation being filed seven nonths early.” In
fact, the City posits that it saved the Trustees noney, insofar
as they “woul d have incurred even greater out-of-pocket expenses
during this seven nonth period.”

Notwi t hstanding the City’s logic, the plain | anguage of
ROH § 38-5.2 is clear that if the Gty fails to proceed with
acquisition of a property wthin twelve nonths of having
designated it for |ease-to-fee conversion, the City “shal

rei nburse the fee owner, the |lessor, and the |egal and equitable
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owners of |and so designated” for certain specified out-of-pocket
expenses. See supra note 5.4 Thus, the only real question in

di spute is whether the Trustees waived their right to
conpensation. The circuit court found that, viewing all the
factual allegations in the light nost favorable to the Gity,
there was no waiver as a matter of law. W agree with the
circuit court.

A wai ver “‘may be expressed or inplied[,]’ and ‘[i]t
may be established by express statenent or agreenent, or by acts
and conduct fromwhich an intention to waive nmay be reasonably
inferred.”” W Ilart Assocs. v. Kapiolani Plaza, Ltd., 7 Haw. App
354, 359-60, 766 P.2d 1207, 1210-11 (1988) (citations omtted)

(brackets in original).

Generally, waiver is defined as an intentiona

relinqui shment of a known right, a voluntary relinquishment
of rights, and the relinquishment or refusal to use a right.
Associ ation of Owners of Kukui Plaza v. Swinerton & WAl berg
Co., 68 Haw. 98, 108, 705 P.2d 28, 36 (1985). To constitute
a waiver, there nust have existed a right claimed to have
been wai ved and the waiving party must have had know edge
actual or constructive, of the existence of such a right at
the time of the purported waiver. Honol ulu Fed. Sav. & Loan
Ass’'n v. Pao, 4 Haw. App. 478, 484, 668 P.2d 50, 54 (1983).

In re Estate of Searl, 72 Haw. 222, 226-27, 811 P.2d 828, 831
(1991) (citations omtted). Wiile the question whether a valid

wai ver exists is generally a question of fact, “when the facts

48 The City argues in its reply brief that the use of the word
“shall” in ROH 8 38-5.2 is directory, rather than mandatory, and that the
provi sion was not intended

for | andowners |ike Bishop Estate to mani pul ate section 38-
5.2 to obtain conpensation for a delay that the | andowner
itself requested and consented to. . . . The purpose of ROH
section 38-5.2 is apparent: to ensure that |andowners are
compensated where the City abandons or otherwise is
del i nquent in carrying out the |ease-to-fee conversion
process.

The City cites no authority, however, in support of its interpretation of the
City Council’s intent, and we believe that the award of fees is clearly
mandatory, rather than directory, given the City Council’s use of the word
“shall” rather than “may,” as discussed supra in section II1I.A. 3.

54



are undi sputed it may becone a question of |aw.” Hawaiian Hones
Commin v. Bush, 43 Haw. 281, 286 (1959) (citations omtted); see
also Stewart v. Spalding, 23 Haw. 502, 517 (1916) (“The question

of waiver is usually a mxed one of law and fact . . . , but
where the facts are undi sputed and are suscepti ble of but one
reasonabl e inference it becones one of |law for the court.”
(Gtations omtted.)).

In the present matter, the parties do not dispute that
the Trustees were aware of their rights under the ordi nance and
intended to waive them Nor do they dispute that, in fact, the
Trustees’ waiver was “on condition” that the Cty stay
aut hori zation of condemnation of any |eased fee interest in Kuapa

Isle until the Richardson appeals were resolved by “a final non-

appeal abl e and non-revi ewabl e judicial determnation[,]” as
acknow edged by the City in a letter witten by Jon Yoshi nura,
Chair of the Committee on Policy of the City Council, dated July
11, 1996. The City does not dispute the letter, Yoshimura's
authority, or the meaning that the Trustees ascribed to the
letter. Moreover, the Gty does not deny that the Cty Counci
passed a resolution authorizing the condemati on of the Trustees’
| eased fee interests in Kuapa Isle on March 11, 1998, prior to
the United States Suprene Court’s denial of the Trustees’
petition for a wit of certiorari — i.e., prior to a final non-
appeal abl e and non-revi ewabl e judicial determnation in the

Ri chardson appeals. The City’'s only argunment is that, as a
governnmental entity, the City could not contract away its
sovereign authority to take property by em nent domain. But the
City cannot have it both ways: either there wasa conditional

wai ver, which was not fulfilled, or there was no conditi onal

wai ver at all. As the circuit court ruled, “under either
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scenario, the 12-nonth period had been exceeded and there was a
condi tional waiver in the agreenment which could not be
satisfied.” Consequently, the Gty nust pay the Trustees’ out-
of - pocket expenses pursuant to ROH § 38-5. 2.

Accordingly, we hold that the circuit court did not err
in granting the Trustees’ notion for partial summary judgnent
with respect to Count VIII of their conplaint. W therefore
affirmthe circuit court’s judgment in favor of the Trustees as

to Counts VI, VIl, and VIII of the Trustees’ conplaint.
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V. CONCLUSI ON
Based on the foregoing discussion, we partially affirm
and partially vacate the circuit court’s final judgnent, entered
on February 9, 2000, and we remand the matter to the circuit

court for further proceedi ngs consistent with this opinion.
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