
1  HRS § 602-5(3) (1993) provides that this court has jurisdiction and

power:
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OPINION OF THE COURT BY RAMIL, J.

This is an original proceeding brought by Petitioners

Office of Hawaiian Affairs and its trustees (OHA) and Respondent

Governor Benjamin Cayetano, in his official capacity as Governor

of the State of Hawai#i (Respondent), on an agreed statement of

facts pursuant to Hawai#i Revised Statutes (HRS) § 602-51 and
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To entertain, in its discretion, any case submitted without suit when

there is a question in difference which might be the subject of a civil

action or proceeding in the supreme court, circuit court, or tax appeal

court, and the parties agree upon a case containing the facts upon which

the controversy depends.

2  HRAP Rule 18 provides as follows:

Rule 18.  AGREED FACTS: SUBMISSION ON.

(a) Submission.  As authorized by law, the parties to a dispute that

might be the subject of a civil action or proceeding in a Hawai #i

appellate court, circuit court, district court, family court, land court

or tax appeal court may, without the action of a trial court or agency

agree to submit a case directly to a Hawai #i appellate court upon a

statement containing the facts upon which the controversy depends, a

statement of the question or issues, the contentions of the parties as

to each issue, and the form of the judgment that each party requests the

appellate court to render.

HRAP Rule 18(c) provides that the appellate court may refuse to entertain a

case submitted on agreed facts, and if the appellate court entertains the

case, the judgment shall be entered and may be enforced as in other cases,

subject to the right of a party to move for reconsideration.

3  HRS § 13D-5 (1993) provides in relevant part as follows:

Any vacancy that may occur through any cause other than the expiration

of the term of office shall be filled in accordance with section 17.7.

4  HRS § 17-7 (1993) provides as follows:

§17-7 Board of Trustees, office of Hawaiian affairs.  (a) Whenever

any vacancy in the membership of the board of trustees occurs, the term

(continued...)
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Hawai#i Rules of Appellate Procedure (HRAP) Rule 182 to answer the

following questions:

1.  Did the United States Supreme Court’s recent opinion and
judgment in Rice v. Cayetano, No. 98-818, 2000 U.S. Lexis
1538 (Feb. 23, 2000) [ ___ U.S. ___, 120 S. Ct. 1044 (2000)]
create a “vacancy” that “occurs through any cause other than
expiration of the term of office” under Haw. Rev. Stat.
§ 13D-5 as to those OHA trustees who were elected in 1996
and/or 1998?[3]

2.  If the answer to question 1 is yes, so that the vacancy
“shall be filled in accordance with section 17-7,”[4]
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of which ends at the next succeeding special election held in

conjunction with the general election, the vacancy shall be filled by a

two-thirds vote of the remaining members of the board.  If the board

fails to fill the vacancy within sixty days after it occurs, the

governor shall fill the vacancy within ninety days after the vacancy

occurs.  When island residency is required under section 13D-1, the

person so appointed shall reside on the island from which the vacancy

occurred and shall serve for the duration of the unexpired term.

(b) In the case of a vacancy, the term of which does not end at the next

succeeding special election held in conjunction with the general

election:

(1) If it occurs not later than on the sixtieth day prior to he

next succeeding special election held in conjunction with the

general election, the vacancy shall be filled for the unexpired

term at the next succeeding special election held in conjunction

with the general election.  The chief election officer shall issue

a proclamation designating the election for filling the vacancy. 

All candidates for the unexpired term shall file nomination papers

not later than 4:30 p.m. on the fiftieth day prior to the special

election (but if such day is a Saturday, Sunday, or holiday then

not later than $:30 p.m. on the first working day immediately

preceding) and shall be elected in accordance with this title. 

Pending the election, the board or the governor shall make a

temporary appointment to fill the vacancy in the manner prescribed

under subsection (a) and shall be elected in accordance with this

title.  When island residency is required under section 13D-1, the

person so appointed shall reside on the island from which the

vacancy occurred, and shall serve for the duration of the

unexpired term and shall serve until the election of the person

duly elected to fill such vacancy.

(2) If it occurs after the sixtieth day prior to the next

succeeding special election held in conjunction with the general

election, the board or the governor shall make the appointment to

fill the vacancy in the manner prescribed under subsection (a). 

When island residency is required under section 13D-1, the person

so appointed shall reside on the island from which the vacancy

occurred, and shall serve for the duration of the unexpired term. 

-3-

A.  When does (or did) the vacancy occur?

B.  Who is authorized under Haw. Rev. Stat. § 17-7 to
fill the vacancy?

C.  What is the time period the person (or persons)
authorized to file the vacancy has (or have) to fill
the vacancy?



5  We believe that a determination of the present status of the trustees

flows directly from the agreed facts and questions presented.

-4-

For the reasons set forth below, we conclude that Rice

v. Cayetano did not automatically create any vacancy in the

Office of Hawaiian Affairs pursuant to HRS § 13D-5.  We agree

with Respondent’s contention that the trustees became de facto

trustees as a result of the issuance of Rice v. Cayetano, but 

Respondent presents no legal authority to support his contention

that a finding that the trustees are de facto trustees

automatically creates vacancies, which must be filled in

accordance with HRS § 17-7.5  Neither HRS § 13D-5 or HRS § 17-7

create vacancies.  The statutes set forth only the procedure to

follow when a vacancy occurs.  Thus, the answer to Question 1 is

“NO.”  Because there are no vacancies in the Office of Hawaiian

Affairs Board of Trustees as a result of the Rice v. Cayetano

decision, it is unnecessary for the court to answer the remaining

questions.  

 I.  BACKGROUND

Petitioners Hannah Springer, Haunani Apoliona, and

Collette Machado were elected as members of the board of trustees

of OHA in the November 1996 election.  Their terms expire this

year, and they must run in the November 2000 election if they

wish to retain their seats.  Petitioners Rowena Akana, A. Frenchy
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DeSoto, Louis Hao, Clayton Hee, and Mililani Trask were elected

as members of the board of trustees of OHA in the November 1998

election.  Their terms do not expire until 2002.  The Respondent

appointed Petitioner Donald Cataluna to the OHA board of trustees 

on January 25, 2000, in accordance with HRS § 17-7, after the

resignation of the OHA trustee from Kauai.  If Petitioner

Cataluna wishes to retain his seat, he must run in the November

2000 election.

In March 1996, Harold Rice applied to vote in the

November 1996 special election for OHA trustees.  The State

denied his application because Rice is not of Hawaiian ancestry,

a statutory qualification for participating in the election.  

Thereafter, Rice filed a complaint against Respondent in the

United States District Court for the District of Hawai#i 

challenging the voting requirements for OHA trustees as violative

of the Voting Rights Act of 1965, the Civil Rights Act of 1871,

the fourteenth and fifteenth amendments to the United States

Constitution, and article I, section 5 and article II, section 1

of the Hawai#i Constitution.  Rice sought the following relief: 

(1) the convening of a three-judge district court panel, as

required by 28 U.S. C. § 2284, to hear and determine the case;

(2) a preliminary and permanent injunction enjoining the State

from conducting any election in which the franchise is qualified
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by race; (3) a declaratory judgment that the qualification for

voting complained of violates the fourteenth and fifteenth

amendments to the United States Constitution, the Civil Rights

Acts of 1866 and 1871, the Voting Rights Act of 1965, and article

I, section 5 and article II, section 1 of the Hawai#i

Constitution; (4) a declaratory judgment that the present

trustees of OHA were unconstitutionally and unlawfully elected

and have no power to act in furtherance of the laws of the State

of Hawai#i; (5) an order directing the State of Hawai#i to pre-

clear any future voting changes pursuant to Section 3(c) of the

Voting Rights Act of 1965, 43 U.S.C. § 1973, by submitting such

to the court or the United States Attorney General; and (6) an

award of costs to Rice. 
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On February 26 and 28, 1997, Rice and the State filed

cross-motions for partial summary judgment on Rice’s claim that

the voting requirements for OHA elections violated the fourteenth

and fifteenth amendments.  The district court granted summary

judgment in favor of the State, concluding that the method of

electing OHA trustees as provided by state law met constitutional

standards and did not violate the United States Constitution’s

ban on racial classification.  Rice v. Cayetano, 963 F.Supp. 1547

(D. Haw. 1997).  Rice appealed from the decision, and, on

June 22, 1998, the United States Court of Appeals for the Ninth

Circuit issued an opinion affirming the district court decision. 

Rice v. Cayetano, 146 F.3d 1075 (9th Cir. 1998).  The Ninth

Circuit specifically noted that Rice had abandoned his claims

under the Voting Rights Act and the Civil Rights Act and had not

challenged the constitutionality of the underlying programs or of

OHA itself.

The United States Supreme Court granted Rice’s

application for certiorari, 526 U.S. 1016 (1999), and, on

February 22, 2000, the Supreme Court issued an opinion reversing

the appellate decision and holding that the race-based voting

restriction under review was prohibited by the fifteenth



6  The fifteenth amendment to the United States Constitution provides

that:

The right of citizens of the United States to vote shall not be denied

or abridged by the United States or by any State on account of race,

color, or previous condition of servitude.

-8-

amendment.6  Rice v. Cayetano, ___ U.S. ___, 120 S.Ct. 1044

(2000).  In rendering its decision, the Court noted that “[t]he

validity of the voting restriction is the only question before

us.  As the court of appeals did, we assume the validity of the

underlying administrative structure and trusts, without

intimating any opinion on that point.”  Rice, ___ U.S. at ___,

120 S.Ct. at 1059.  On February 29, 2000, the Supreme Court

issued a judgment that states in relevant part:

[I]t is ordered and adjudged by this Court that the judgment

of the above court in this cause is reversed with costs and

the case is remanded to the United States Court of Appeals

for the Ninth Circuit for further proceedings in conformity

with the opinion of this court.

The case was subsequently remanded from the United

States Court of Appeals to the district court.  On April 4, 2000,

Rice and the State entered into the following stipulation:

1.  Judgment in this court be entered declaring only

that denying plaintiff Harold F. Rice the right to vote in

elections of trustees for the Office of Hawaiian Affairs

because he is not “Hawaiian” violated the Fifteenth

Amendment;

2. Other than to apply for costs and move for an award

of reasonable attorney’s fees, plaintiff seeks no further

relief in this case; 

3.  No further issues or claims remain in this case to

be decided or resolved.

On April 11, 2000, the district court issued an order



7  The 2000 legislature amended HRS § 13D-3 to delete the requirement

that only Hawaiians can vote for OHA trustees.

-9-

approving the stipulation, and judgment was entered on April 18,

2000.  Thus, although Rice sought a declaratory judgment that the

present trustees were unconstitutionally and unlawfully elected

and had no power to act in furtherance of the laws of the State

of Hawai#i, in addition to his fifteenth amendment claim, the 

federal proceeding addressed only the validity of the race-based

voting restriction in relation to the fifteenth amendment.7  No

court issued any decision as to whether the present trustees have

power to act as trustees.

On March 30, 2000, OHA and Respondent submitted this

case on an agreed statement of facts, asking this court to answer

the questions set forth above.  According to the agreed statement

of facts, Respondent takes the following position:

Respondent Governor Cayetano, in his capacity as Governor of

the State of Hawai #i, has publicly taken the position that

the elections of the eight elected OHA Trustees were

invalid, and that the positions held by the eight elected

OHA Trustees are therefore vacant, and that Respondent

Cayetano has the authority to appoint replacement trustees

to fill those alleged vacancies pursuant to Haw. Rev. Stat.

§ 17-7.

The official OHA position is as follows:

The OHA Trustees have publicly taken the position that there

has been no express judicial determination that the

elections of the current OHA Trustees were invalid or that

the results of those elections are void, and that there is

thus no vacancy which the Governor can fill, and therefore

the current incumbent Trustees continue to serve

legitimately through and until the termination of their

current term of office.



8  HRS § 632-1 (1993) provides as follows:

In cases of actual controversy, courts of record, within the scope

of their respective jurisdictions, shall have power to make binding

adjudication of right, whether or not consequential relief is, or at the

time could be, claimed, and no action or proceeding shall be open to

objection on the ground that a judgment or order merely declaratory of

right is prayed for, provided that declaratory relief may not be

obtained in any district court, or in any controversy with respect to

taxes, or in any case where a divorce or annulment of marriage is

sought.  Controversies involving the interpretation of deeds, wills,

other instruments of writing, statutes, municipal ordinances, and other

governmental regulations, may be so determined, and this enumeration

does not exclude other instances of actual antagonistic assertion and

denial of right.  

Relief by declaratory judgment may be granted in civil cases where

the actual controversy exists between contending parties, or where the

court is satisfied that antagonistic claims are present between the

parties involved which indicate imminent and inevitable litigation, or

where in any such case the court is satisfied that a party asserts a

legal relation, status, right or privilege in which the party has a

concrete interest and that there is a challenge or denial of the

asserted relation, status, right or privilege by an adversary party who

also has or asserts a concrete interest therein, and the court is

satisfied also that a declaratory judgment will serve to terminate the

uncertainty or controversy giving rise to the proceeding.  Where,

however, a statute provides a special form of remedy for a specific type

of case, that statutory remedy shall be followed, but the mere fact that

an actual or threatened controversy is susceptible of relief through a

general common law remedy, a remedy equitable in nature, or an

extraordinary legal remedy, whether such remedy is recognized or

regulated by statute or not, shall not debar a party from the privilege

of obtaining a declaratory judgment in any case where the other

essentials to such relief is present. 

-10-

The parties agree that their difference of opinion creates an

“actual controversy” within the meaning of HRS § 632-1.8 

OHA contends that the first question submitted to this

court for decision must be answered “No” because the Rice

decision did not create any vacancy under HRS § 13D-5, the

decision being limited to the very narrow issue of the

constitutionality of the “Hawaiians only” voting restriction.  If



9  Respondent contends that the vacancies occurred when the Supreme

Court issued its judgment.
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we determine that a vacancy occurred when the Rice decision was

issued, OHA contends that the time for filing the vacancy in

accordance with HRS § 17-7 has passed, and no one is authorized

to fill any vacancy. 

In response, Respondent acknowledges that the federal

decision did not specifically rule the trustees can no longer

hold office, but submits that the issue whether there is a

vacancy presents a question of state law.  Consequently,

Respondent contends that:  (1) because the eight elected trustees

were elected by an unconstitutional process, the trustees are not

lawful “de jure” trustees, but only “de facto” trustees;

(2) because the eight trustees are not lawful “de jure” trustees,

there is a vacancy within the meaning of HRS §§ 17-7 and 13D-5;

and (3) given the time frame, only Respondent has the authority

to appoint replacement trustees.9
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II.  DISCUSSION

Inasmuch as this case comes to us on an agreed

statement of facts and questions prepared by the parties, we are

confined to answering only the questions set forth and stipulated

to by the parties.  See Office of Disciplinary Counsel v. Lau, 79

Hawai#i 201, 204, 900 P.2d 780, 784 (1995) (parties are

ordinarily bound by their stipulations).  With this limitation in

mind, we proceed with our analysis of the questions presented.  

Although the agreed facts submitted by the parties

indicate that Respondent believes that Rice v. Cayetano

invalidated the election of eight of the trustees, the parties,

in their respective briefs, seem to agree that the Supreme Court,

itself, did not specifically invalidate the election or find that

the unconstitutional nature of the voting requirement mandates a

new election.  In numerous cases, the federal courts have imposed

invalidation as a remedy for constitutional irregularities in

state elections.  See Generally K. Starr, Federal Judicial

Invalidation as a Remedy for Irregularities in State Elections,

49 N.Y. U. L. Rev. 1092 (1974).  Voiding an election and ordering

a new one represents one of the more extreme remedies available

to a court sitting in equity and is not a necessary response to

all unconstitutional practices.  Putter v. Montpelier Public

School System, 697 A.2d 354, 357 (Vt. 1997).  The Vermont Supreme
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Court, reviewing the issue of invalidation of a state election,

explained the federal position as follows:

Courts reviewing election challenges under federal law have

established a high threshold for what one court has

described as the “[d]rastic, if not staggering” equitable

remedy of election invalidation.  Bell v. Southwood, 376

F.2d 659, 662 (5th Cir. 1967); see also Gjersten, 791 F.2d

at 478 (courts should not lightly “resort to this intrusive

remedy”). “The setting aside of an election is an

extraordinary remedy,” observed the court in Smith v. Paris,

257 F. Supp. 901, 905 (M.D. Ala. 1966), “which the Court

should grant only under the most extraordinary of

circumstances.”  Dilution of votes through malapportioned

districts, Reynolds v. Simms, 377 U.S. 533, 554, 84 S.Ct.

1362 1377-78, 12 L.Ed.2d 506 (1964); purposeful or

systematic discrimination against voters of a certain class,

Hadnott v. Amos, 394 U.S. 358, 366067, 89 S.Ct. 1101, 1105-

06, 22 L.Ed. 2d 336 (1969); pervasive election fraud,

Griffin v. Burns, 570 F.2d 1065, 1074, 1078-80 (1st Cir.

1978) and “other wilful conduct which undermines the organic

process by which candidates are elected,”  Hennings v.

Grafton, 523 F.2d 861, 864 (7th Cir. 1975), represent the

kinds of violations for which courts have typically employed

the new election remedy.

Conversely, courts have frequently declined to order a

new election where the governmental misconduct, considered

in light of all the circumstances did not warrant so

extraordinary and destabilizing a remedy.  See, e.g. Saxon

v. Fielding, 614 F.2d 78, 79-80 (5th Cir. 1980); Hennings,

523 F.2d at 864; Hamer v. Ely, 410 F.2d 152, 156 (5th Cir.)

cert. denied, 396 U.S. 942, 90 S.Ct. 372, 24 L.Ed.2d 243

(1969).  In determining whether such drastic relief is

warranted, courts have focused on several key

considerations, including the nature and severity of the

federal violation, the probability that it actually affected

the election result, the presence or absence of culpable

intent, and the harm to the organic process of the election. 

Gjersten, 791 F.2d at 478-79, Bodine v. Elkhart County

Election Board, 788 F.2d 1270, 1272 (7th Cir. 1986); Hendon

v. North Carolina State Bd. Of Elections, 710 F.2d 177, 182

(4th Cir. 1983); Hennings, 523 F.2d at 864.

Putter, 697 A.2d at 357.

Although Respondent believes federal law would support

invalidation and removal of the eight trustees, he contends it is

unnecessary to consider federal jurisprudence and submits that



10  There is no definition of “vacancy” within the statute.  Black’s Law

Dictionary defines “vacancy” as follows:

A place or position which is empty, unfilled, or unoccupied.  An

unoccupied or unfilled post, position, or office.  An existing office,

etc., without an incumbent.  The state of being destitute of an

incumbent, or a proper or legally qualified officer.  The term is

principally applied to the interruption in the incumbency of an office,

or to cases where the office is not occupied by one who has a legal

right to hold it and to exercise the rights and perform the duties

pertaining thereto.  The word “vacancy” when applied to official

positions, means in its ordinary and popular sense, that an office is

unoccupied and that there is no incumbent who has a lawful right to

continue therein until the happening of a future event, though the word

is sometimes used with reference to an office temporarily filled.

Black’s Law Dictionary at 1548 (6th ed. 1990).

11  Respondent argues that if HRS §§ 17-7 or 13D-5 contained an

additional provision stating that “a vacancy within the meaning of this

statute is created when it is determined that a sitting OHA trustee was

elected by a process that violates the Fifteenth Amendment,” OHA would have to

concede that Rice created eight vacancies.  If there was such a provision in

the statute, we agree that, as a matter of law, Respondent would prevail. 

However, as Respondent acknowledges, there is no such provision in the

statute.

In comparison, HRS § 831-2 (1993) provides that a person who is

sentenced for a felony may not hold public office from the time of the

person’s sentence until the person’s final discharge, and “[a] public office

held at the time of sentence is forfeited as of the date of the sentence if

the sentence is in this State, or if the sentence is in another state or in a

federal court, as of the date a certification of the sentence from the

sentencing court is filed in the office of the lieutenant governor who shall

receive and file it as a public document.”  

-14-

eight “vacancies” were created within the meaning of HRS §§ 17-7

and 13D-510 by the Rice ruling.  Respondent bases this conclusion

on the following two-step process:  (1) the Rice ruling means

that eight trustees are only de facto trustees, and not lawful,

i.e., “de jure” trustees; and (2) because the eight trustees are

not lawful “de jure” trustees, there are eight “vacancies” within

the meaning of the relevant statutes.11
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OHA disputes the proposition that the trustees are de

facto trustees, but argues that, even if the trustees are de

facto trustees, they continue to perform the function of their

office until a direct legal action for removal is filed against

them.  

An “officer de jure” is defined as follows:

An “officer de jure’ is one who is in all respects legally

appointed [or elected] and qualified to exercise the office;

one who is clothed with the full legal right and title to

the office; in other words, one who has been legally elected

or appointed to an office and who has qualified himself [or

herself] to exercise the duties thereof according to the

mode prescribed by law.

Brown v. Anderson, 198 S.W.2d 188, 190 (Ark. 1946).  See also

Grooms v. La Vale Zoning Board, 340 A.2d 385, 390 (Md. App.

1975). 

A officer becomes a de facto officer under four

circumstances:  (1) by exercising his or her duties without a

known appointment or election, but under such circumstances of

reputation or acquiescence as were calculated to induce people,

without inquiry, to submit to or invoke his or her action,

supposing him or her to be the officer he or she assumed to be;

(2) where the official exercises his or her duties under color of

known and valid appointment or election, but fails to conform to

some precedent, requirement, or condition, such as to take an

oath, give a bond, or the like; (3) under color of a known

election or appointment, void because the officer was not
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eligible, or because there was a want of power in the electing or

appointing body, or by reason of some defect or irregularity in

its exercise, such ineligibility, want of power, or defect being

unknown to the public; or (4) under color of any election or an

appointment by or pursuant to a public unconstitutional law,

before the same is adjudged as such.  See, e.g., Smejkal, 395

N.W. 2d at 590-91; Rivera v. City of Laredo, 948 S.W.2d 787, 794

(Tex. Ct. App. 1997); 63C Am. Jur. 2d Public Officers and

Employees § 23 (2d. Ed 1997).  Courts have consistently held that

actions taken by de facto officeholders are valid and

enforceable.  State v. Villeza, 85 Hawai#i 258, 271 n.19, 942

P.2d 522, 533 n.19 (1987); In re Application of Sherretz, 40 Haw.

366 (1953); Smejkal, 395 N.W.2d at 591.  Rivera, 948 S.W.2d at

794.

Respondent is correct in his assertion that the OHA

trustees are now de facto trustees.  The eight OHA trustees,

elected in the 1996 and 1998 elections, are officers who were

elected under the color of an election pursuant to an

unconstitutional public law, before the law was adjudged to be

unconstitutional.  See Platte v. Dortch, 263 N.E. 266, 269 (Ind.

1970) (one who is elected to an office under an unconstitutional

statute is a de facto officer); Seaman v. Fedourich, 262 N.Y.S.2d

591 (N.Y.Sup. Ct. 1965) (councilmen elected under
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unconstitutional apportionment law are de facto councilmen).

Nonetheless, even if the eight OHA trustees are de facto

trustees, Respondent offers no legal authority, and we have found

none, to support the conclusion that there is an automatic

vacancy when an officer holder becomes a de facto official due to

the finding by a federal court that a portion of an election

statute is unconstitutional.  By contrast, there is legal

authority that further removal action is required before the

office is deemed vacant.  See Seaman, 262 N.Y.S.2d at 592; Toyah

School District v. Pecos-Barstow Consolidated Independent School

District, 497 S.W.2d 455 (Tex. Civ. App. 1973).  See also, 63C

Am. Jur. 2d Public Officers and Employers § 35 (a de jure officer

who becomes ineligible to hold office during the term of office

becomes a de facto officer until ousted in an appropriate

proceeding).

 The Seaman court considered the status of councilmen

elected before entry of a judgment finding that a method of

apportionment was unconstitutional.  The New York court

acknowledged that the district plan under which the councilmen

were elected was unconstitutional and that any election held

under it was illegal.  The court noted, however, that the

judgment determined only the constitutionality of the districting

plan and did not question the right of the councilmen to serve
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their full terms as elected officials.  Thus, the court concluded

that the councilmen were de facto councilmen and could not be

removed except in a proper proceeding directed to that end. 

Seaman, 262 N.Y.S.2d at 592.

In Toyah, the appellant filed suit to set aside an

order regarding the annexation of a school district.  One of the

issues was whether a member of the school board had vacated his

office by moving from the district from which he was elected. 

Although the jury decided the issue, on appeal the court

concluded that the issue was improperly brought in the action

because any action regarding the authority of an official to hold

office should be brought through a quo warranto proceeding.

Toyah, 497 S.W.2d at 457. 

Just as in Seaman and Toyah, the State must take

further action apart from this proceeding before the positions

presently held by the eight OHA trustees, elected in 1996 and

1998, are deemed vacant and ready to be filled pursuant to

HRS §17-7.  Considering all of the relevant statutes and case

authority in relation to the questions presented to this court

for decision, the Rice v. Cayetano opinion did not create a

“vacancy” that “occurs through any cause other than expiration of

the term of office” under HRS § 13D-5. 

           Although we agree with Respondent’s contention that



12  HRS § 659-1 (1993) defines “quo warranto” in relevant part as

follows:

This is an order issuing in the name of the State by a circuit court and

directed to a person who claims or usurps an office of the State or of

any subdivision thereof . . . inquiring by what authority the person

claims the office or franchise.

     The method for pursuing a quo warranto proceeding set forth in HRS

chapter 659 (1993) is as follows:

 

§659-4 Petition.  The order is obtained by petition addressed to

the circuit court setting out facts sufficient to show a right to the

order, and sworn to if the application is made by a private individual,

or is made by the attorney general as provided by section 659-6.

§659-5 Answer.  The person to whom the order is directed shall

file the person’s answer in writing, within the time limited by the

order as determined by the court in its discretion, and state the

authority under which the person claims to act.

§659-6 Judgment as to offices; burden of proof.  If a person to

whom an order is directed with respect to an office of which the person

performs the duties does not answer within the time allowed or the

answer is insufficient or it is found that the person has usurped the

office or continues in it unlawfully, the court in addition to declaring

the person not qualified to fill the office and forbidding the person to

perform the duties of the office any longer, may direct that a new

(continued...)
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the Supreme Court opinion changed the status of the elected OHA

trustees from de jure officeholders to de facto officeholders,

the instant proceeding is not the appropriate proceeding to

determine the present status of the trustees.  If, in addition to

the questions presented in the instant case, the State wishes to

seek judicial determination of the propriety of the trustees to

remain in their positions and believes the trustees should no

longer hold office as a result of Rice v. Cayetano, the State

should seek relief through a quo warranto petition filed pursuant

to HRS chapter 659.12  Proceeding in that manner would allow the



12(...continued)

appointment be made and may grant other appropriate relief.

If the proceeding is commenced by verified petition of the

attorney general and concerns a public office, the respondent shall have

the burden of proof.  

13  The parties set forth their positions as to whether the trustees

should remain in office after Rice v. Cayetano.  Because of the limited nature

of this proceeding, we cannot consider or comment on those statements.
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parties to present their reasons as to why the trustees should or

should not be allowed to continue in office until the next

election.13  Although HRS § 659-10 provides that the chapter

shall not preclude the obtaining of relief available by quo

warranto by other appropriate action, whether the trustees should

be removed cannot be resolved in this action.  This original

proceeding is limited in scope to the questions presented by the

parties and cannot extend beyond the proposed questions and

agreed statement of facts.  Any court presiding over a quo

warranto proceeding will need to consider more than the agreed 



-21-

facts presented by the parties in the instant case.  Inasmuch as

Rice v. Cayetano did not result in the automatic vacancy of the

offices of the elected OHA trustees, we need not answer the

remaining questions.

III.  CONCLUSION

Based upon the foregoing, we conclude that the United

States Supreme Court’s recent opinion and judgment in Rice v.

Cayetano did not create “vacancies,” and, thus, there is no

“vacancy” that “occurs through any cause other than the

expiration of the term of office” under HRS § 13D-5 at this time. 
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