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OPI NI ON OF THE COURT BY ACOBA, J.
We hold that parents who are in need of an interpreter
because of their inability to understand English are entitled to
t he assistance of one at any famly court hearing in which their

parental rights are substantially affected. However, under the



circunstances of this case, Appellant-Mther! (Mdther) has failed
to denonstrate her “need of an interpreter” and the manner, if
any, whereby she was substantially prejudiced by the absence of
an interpreter at certain proceedi ngs. Moreover, Appellee-
Depart ment of Human Services (DHS) established by a preponderance
of the evidence that Mdther’s children were harned by her or that
she presented a threat of harmto them As to Father, despite
his contention that the Fam |y Court of the Third Circuit? (the
court) inappropriately considered his behavi or outside of

Hawai ‘i, the court’s findings that he harmed his children and
posed a threat to them can be sustained on the basis of Father’s
actions in Hawai‘i. Therefore, we hold that the court properly
exercised jurisdiction in the instant case. W affirmthe
court’s May 22, 2000 decision and order which granted foster
custody of Jane Doe (born 12/15/82), John Doe 1 (born 8/24/84),
John Doe 2 (born 10/20/91), and John Doe 3 (born 11/24/92)
(collectively, Children) to DHS and the July 31, 2000 order

denying parents’ notion for reconsideration.

l.
Al four children, who are the subject of the
proceedi ngs, are the natural children of Father. Mdther is the

natural nother of only John Doe 2 and John Doe 3. Jane Doe and

! For purposes of preserving confidentiality, the subject children
are referred to as Jane Doe and John Does 1 through 3, Appellant-Father is
referred to as “Father,” and Appellant-Mther is referred to as “Mther.”

2 The Honorabl e Ben Gaddi s presided over this case.
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John Doe 1 are now ei ghteen years old. Famly court jurisdiction
over them has expired because they are not |ess than ei ghteen
years of age. See Hawai‘ Revised Statutes (HRS) 88 587-2 (1993)
and -11 (1993).% Therefore, all appeals regarding Jane Doe’'s and
John Doe 1's foster custody status are now noot.

DHS received a referral on August 6, 1999, alleging
that Father had sexually abused Jane Doe and had physically
abused the Children. On August 19, 1999, a detective and DHS
soci al worker interviewed Mther and Father. John Doe 2 and John
Doe 3 were taken into protective custody after the interview, but
John Doe 1 remained in the famly honme. On August 23, 1999, DHS
filed a Petition for Tenporary Foster Custody. The first hearing
for this case was held on August 25, 1999, at which tine the
court awarded tenporary foster custody to DHS and set the case
for a return date of Septenber 2, 1999.

Mot her is a native of the Marshall Islands, and her
primary | anguage is Marshallese. At the return date hearing on

Sept enber 2, 1999, the first hearing at which he appeared,

3 HRS § 587-11 states:

Jurisdiction. Pursuant to [section] 571-11(9), the
court shall have exclusive original jurisdictionin a child
protective protective proceedi ng concerning any child who
was or is found within the Sate at the tine the facts and
ci rcunstances occurred, are discovered, or are reported to
t he departnent, which facts and circunstances constitute the
basis for the finding that the child is a child whose
physical or psychol ogical health or welfare is subject to
i i nent harm has been harmed, or is subject to threatened
harm by the acts or om ssions of the child s famly

(Bol df aced enphasis in original, underscored enphases added.)

“Child” is defined as “a person who is born alive and is |less than
ei ghteen years of age.” HRS § 587-2 (1993).
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Mot her’s attorney asked for an interpreter “because [he didn t]
feel confident that [Mther could] fully understand” the

proceedi ngs. At a continued status conference held on Cctober
13, 1999, Modther’s attorney again explained that “it’s becom ng

i ncreasi ngly obvious that she really needs an interpreter.” On
Novenber 1, 1999, the first day of the conbi ned

adj udi catory/ di sposition hearing,* an interpreter was present
during Mother’s testinony. The court related that an interpreter
woul d assi st Mt her

not because she cannot comuni cate about everyday matters
but because the particular nature of these proceedi ngs

i nvol ves the use of unusual | anguage, |egal concepts that
are difficult to sonetinmes understand and rather specialized
English that the Court feels [Mdther] probably does not
under st and.

The court nmde its decision after questioning Mther on the
record without an interpreter. That afternoon, the court chose
to handl e “housekeeping” matters rather than take further
testimony from Mot her because of the interpreter’s absence. At

the close of the hearing, the court told Mdther’s attorney, “I

4 At an adjudication hearing, the court considers and detern nes
whet her “the child is a child whose physical or psychol ogi cal health or
wel fare has been harnmed or is subject to threatened harni and in that event
whet her to sustain the custody petition. HRS § 587-63 (1993). A disposition
hearing is usually only held when a petition survives the adjudication
hearing. At a disposition hearing, the court assesses “initially whether the
child s famly honme is a safe fanmily hone.” HRS § 587-71(a) (Supp. 2000).
“If the court determines that the child's fanily hone is not a safe fanily
hone, even with the assistance of the service plan” (a plan that outlines
steps to create a safe fanmily honme, see HRS 587-26 (1993)), the court nmay set
a show cause hearing where the child' s famly has the burden of establishing
“why the case should not be set for a permanent plan hearing.” HRS § 587-
71(d) & (e) (Supp. 2000). |In cases where the child has been l|iving outside of
the home for twelve consecutive nonths, a show cause hearing nust be held.
See HRS § 587-71(e).

At a permanent plan hearing, the court “shall consider fully al

rel evant prior and current information pertaining to the safe fanmily home
guidelines[.]” HRS § 587-73(a) (Supp. 2000) (enphases added).
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shoul d | eave you in charge. You certainly did better than
everybody el se [at obtaining an interpreter],” but then asked the
bailiff to obtain an interpreter for the next hearing.

At the continuation of the disposition hearing on
Novenber 2, 1999, an interpreter was not present. Mther’s
attorney again requested an interpreter. After a recess,
however, he informed the court that Mother was willing to proceed
wi thout an interpreter for that day on the condition she not
testify.® The court did not question Mdther regarding this
procedure, but rather recounted its efforts to secure a
Marshal | ese interpreter, explaining that, “[b]ased on the Court’s

observation of [Mother during her testinony, | don’t think that

it will be prejudicial for her to continue the trial with other

W t nesses. | think she conprehends the English | anguage

margi nally and can understand the proceeding.” (Enphasis added.)

The Novenber 2, 1999 hearing continued with the testinony of Jane
Doe’ s foster parent, the foster parent of John Doe 2 and John Doe
3, and the DHS social worker assigned to the case. Jane Doe’s

foster nother testified about several conversations she had with

5 Mot her’ s counsel indicated as foll ows:

Judge, ny client, [Mther], indicated to me during the break
that she wishes to proceed today without an interpreter.
However, she would not want to testify today but just be
present at the proceedings.

| talked it over with [the deputy attorney general]
and [Father’s attorney] and they're agreeable to proceed ng
with other witnesses and we can recall [Mther] at a | ater
dat e.

(Enphasi s added.)



Mot her, ® each of which took place in English. Jane Doe’s foster
not her, who does not speak Marshall ese, explained, “[Mther] can
speak English. . . . | can understand her and we have
conversations for hours. She can speak. She may have a heavy
accent, but that’'s not a problem” At the close of the hearing,

t he court conducted the follow ng colloquy with Mother’s

attorney:
THE COURT: . . . W have yet to secure a Court[-]
certified interpreter. W have a call in to one on Gahu.
[ Mother’s attorney], what | want to do is tender the
guestion to you, will it be satisfactory to have the

interpreter only for your client’s testinobny or do you w sh
to have the interpreter for the renmainder of the trial?

O put it another way, how have you managed to get
al ong using the process that we used today?

[ MOTHER S ATTORNEY]: Your Honor, may | just confer
with [ Mother]?

THE COURT: Yes. Sure.

(O f-the-record discussion.)
[ MOTHER' S ATTORNEY]: Your Honor, ny client indicated

that her preference is to have an interpreter here all the
tinme, if that can be managed. That’'s her first choice, Your

Honor .

THE COURT: Uh-huh. Well, | can attenpt to arrange
that, but | cannot guarantee that.

| can certainly -- it’'s pretty obvious to ne that she

needs an interpreter for her testinony. And | can certainly
-- Wwe can arrange a schedule to accommpdate that.

If we cannot secure an interpreter, [Mther’'s
attorney], does vour client wish to go ahead and proceed
with other witnesses or does she want to postpone the date
and have us wait until we can find one?

(O f-the-record discussion.)

[ MOTHER S ATTORNEY]: W can proceed, Your Honor.

THE COURT: Ckay. . . . | want the record to be
clear. W have a central naster |ist of court interpreters
state wide. And we're calling all the interpreters we can
find that speak Marshall ese

[ MOTHER S ATTORNEY]: Okay. Your Honor, at what point

intime -- should I make ny own efforts or aml| --
THE COURT: Well, given the way your efforts have
worked out, I'ma little |eery.
6 For exanple, in one instance, Mdther arrived at the w tness’s door

crying and reported to her that Father had sliced her leg with a knife.
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[ MOTHER S ATTORNEY]: | would prefer the Court get its
own interpreter.
THE COURT: | think that m ght be better.

(Enmphases added.)

On Decenmber 17, 1999, Father called Mther to the stand
wi thout an interpreter present. Before her testinony, however,
t he deputy attorney general representing DHS inquired of the
court as to whether the court was “going to have problens with an
interpreter.” A recess was taken and, upon resum ng the hearing,
the court stated, “We're going to call [Mdther],” to which
Mot her’ s attorney responded, “Yes, Your Honor.” The direct
exam nation proceeded with difficulty initially:

[ FATHER S ATTORNEY]: [Mdther], since the children
were renoved from your home the second tine, how many visits
have you had with the children?

A: | don’t understand. | don’t understand.

[ DEPUTY ATTORNEY GENERAL]: Judge, that’s ny problem
| mentioned to counsel off the record that we night have
some problems with interpretation -- I'’msorry -- not having
an interpreter here.

And he assured nme they were sinple questions, but even with
sinple questions, we have some difficulty.

[THE COURT]: [Father’s attorney]?

[FATHER' S ATTORNEY]: If | can try with a few
guestions.

[THE COURT]: We'll try.

[FATHER S ATTORNEY]: If we can’'t we can't.

[THE COURT]: If you do not understand, that’s okay.

[ MOTHER] : Ckay.

[THE COURT]: GCkay? Let us know. W will try to ask
agai n, okay?

[ MOTHER] : Ckay.

[ THE COURT]: Ckay.

(Enphases added.) The renmainder of the hearing on Decenber 17
was conpleted without the aid of an interpreter. The resulting
exam nation proceeded snoothly. For exanple, Mdther testified as
fol | ows:

Q [FATHER S ATTORNEY]. Did you have a visit with
[John Doe 3] and [John Doe 2] yesterday?

A. [MOTHER] Yes.

Q Ws it a good visit?
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A It’s good.

Q Didthe children ask about [Father]?

A, Yes.

Q What did they ask?

A. They said to ne, where is [Father], nommy?

And | said, you know, [Father], he work, office,
working. That's all they said to ne yesterday.

Q Could you tell if they were happy or sad that

[ Father] wasn't there?
[ DEPUTY ATTORNEY GENERAL]: Your Honor, | know --

objection, first of all. | know we’'re kind of taking sone
liberties here but, you know that's a very | eading
guestion, and | object to the |eading.

THE COURT: Overruled. Ask it again.

[ FATHER S ATTORNEY]: Okay.

Q Did you understand the question, could you tell if
the children were happy or sad that [Father] wasn't there?

A. They happy.

Q Oay. Can you tell what were they happy about.

A. They just happy with the father, [John Doe 1]
and --

Q Okay. So they were happy to have the visit with
[John Doe 1]?

A.  Yeah.

Q In the visit before yesterday -- you renenber

having a visit before yesterday with the children.

Did the children ask about [Father] at that other

visit?

A.  Yes.

Q And at yesterday’'s visit, was there sonebody from

CPS wat chi ng?

A.  No.

Q Was soneone naned Mal ana (phonetic) at yesterday's

visit?

A, Yes.

Q And was she there when the children asked about

[ Fat her] ?

A. No. She was in the bathroomwi th nmy ol dest one,

[ John Doe 2].

Q Ckay. Now, yesterday' s visit, [John Doe 1] was
t here.

A.  Yes.

Q Was Phillip [(John Doe 1's adult brother)] there?

A.  Yesterday?

Q Yesterday.

A.  No.

Q Was Phillip at the visit before?

A.  Yes.

Q Have the children ever told you that they're
afraid of [Father]?

A.  No.

Q [ MOTHER S ATTORNEY]. [Mther], in your opinion do
the children, [John Doe 2] and [John Doe 3], do they niss
[ Father]?

A.  Yes.

Q Nothing further, Your Honor.



In the course of Mother’'s testinony, the court inquired as to
whet her or not she spoke English or Marshallese with the
Children. Mot her explained that she spoke only English with the
Chi | dren:

THE COURT: When you talk to the kids, what |anguage
do you use when you talk to the kids?

THE WTNESS: Just little English.

THE COURT: What | anguage do the children speak? Do
t hey speak Marshal |l ese?

THE W TNESS: No.

THE COURT: Oh. So vou speak to themin English.

THE W TNESS: Yes.

THE COURT: And they speak to you in English.

THE W TNESS: English, ves, Your Honor.

THE COURT: They don't understand Marshal l ese at all.

THE W TNESS: No.

Phillip also testified at the Decenber 17 hearing. He reported
that, at home Mot her speaks Engli sh:

THE COURT: How do you comruni cate with [ Mother], in
ot her words, right, that’'s here, she speaks Marshall ese
nost, is that her native | anguage?

[PHILLIP]: Yes.

THE COURT: Do you speak Marshallese?

[PHILLIP]: No, | don't.

THE COURT: No. So at hone, how do you conmuni cate?

[PHILLIP]: In English.

THE COURT: In English?

[PHILLIP]: Yeah. Small I|anguage, yeah.

THE COURT: But she doesn’t speak English very well.

[PHILLIP]: No, not very well.

THE COURT: But it works okay.

[PHI LLIP]: Yes.

(Enphases added.) As indicated, Father’s attorney and Mther’s
attorney were able to conduct direct exam nation and the deputy
attorney general conducted cross-examnm nation.

On Decenber 27, 1999, at the continued hearing, an
interpreter was present. At the outset of the hearing, the court
informed Mother’s attorney that it wanted to “finish with
[ Mother’s testinony] . . . while we have an interpreter.” On

Decenber 27, 1999, an acquai ntance of the parents testified, as



did the foster nother of one of John Doe 1's friends. Mother
testified with the aid of an interpreter.

The case continued on February 1, March 14, March 21,
March 28, and April 10, 2000. There was no interpreter at any of
t hese hearings. Several w tnesses testified, including the DHS
soci al worker, Father, Father’s acquai ntance, John Doe 1
Fat her’s adult son, and the guardian ad litem

At the February hearing, the DHS social worker asserted
that Mother had a conpetent conmmand of the English | anguage, and
that she was surprised by Mother’s lack of English skills when

she testified:

[ MOTHER S ATTORNEY]: What if anything did you do to
prepare yourself to speak with [Mdther] once you found out
she was from Marshal | |slands?

[DHS SOCI AL WORKER]: When | did nmeet them [Father]
had already told ne that [Mdther] does understand Engli sh.
And when | talked to her, it seemed adequate that we coul d
communi cate, that | didn't need an interpreter at that tine.

Q Did you offer an interpreter at that tinme?

A. No, | did not.

Q Earlier in your testinobny you stated that
she can express herself very well in English. But at
the time of the interview you felt otherw se? Your
first interview |’ mtalking about.

A | felt we could conmunicate in English. | thought
it was adequate.

Q After hearing her testinmony during this case, is

your opinion still the sane?
A. Al | knowis she spoke English with ne very well.
And | was a little surprised when | saw her -- | heard her

on the stand.
(Enmphases added.)
At the March 28 hearing, John Doe 1 simlarly testified

t hat Mot her conprehends and speaks Engli sh:

Q [FATHER S ATTORNEY]. How do you get along with
[ Mot her] ?

A [JOHN DCE I]. Good.

Q Do you talk to her quite a bit?

A Yes.

Q Does she seemto you |ike she understands English
pretty well?

10



A.  Yes.

Q Does she have any probl ens _under st andi ng what you
want to talk to her about?

A.  Sonetines.

Q Wen you ask her questions, does she understand
what you' re -- does she generally understand what it is
you’' re asking her?

A. Mst of the tine.

Q Do you speak Marshall ese?

A, No.

(Enmphases added.)

In its May 22, 2000 “Decision and Order,”’ the court
awar ded foster custody of the children to DHS, finding that the
children “are subject to a reasonabl e foreseeabl e substantia
risk of harm. . . due to Father’s violent conduct,” that Mt her
“has perpetrated harm upon the children by om ssion,” that “[i]t
i's not reasonably foreseeable that [Mother] will be able to
protect the children fromthreatened harm by Father in the near
future,” and that “the famly home is not safe for any of the

m nor children even with the assistance of a service plan.”® The

7 The court’s Decision and Order did not contain a section entitled
“Findi ngs” nor a section entitled “Conclusions of Law.” |Its provisions,
however, amounted to findings of fact and concl usions of |aw and we treat them
as such.

8 HRS §§ 587-25 (1993), -71, and -2 are relevant to the court’s
findi ngs.

HRS & 587-25 nmndat es:

(a) The followi ng guidelines shall be fully
consi dered when determ ning whether the child s famly is
willing and able to provide the child with a safe famly
hone:

th ' fhe initial and any subsequent reports of harm
and/ or threatened harmsuffered by the child;

(b) The court shall consider the |ikelihood that the
current situation presented by the guidelines set forthin
subsection (a) will continue in the reasonably foreseeabl e
future and the likelihood that the court will receive tinely
noti ce of any change or changes in the famly's wllingness
and ability to provide the child with a safe fanily hone.

(continued...)
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court also found that Mdther’s English was sufficient for the
pur poses of the hearings:

7. While [Mother] is a native of the Marshall Islands
and does not speak English fluently, she is able to
conpr ehend basi ¢ questions posed in English about everyday
life. [Mother] was able to communicate effectively with the
soci al workers who interviewed her. She understand [sic]
and responded in an intelligible manner to questions posed.

The Deci sion and Order did not specify whether the
foster custody was “permanent” or “tenporary”; however, the award
of foster custody is not subject to any tine limt. Mdther noved
for reconsideration on June 9, 2000, and Father simlarly noved
on June 13, 2000. On July 31, 2000, the court denied the notions
for reconsideration. Mther and Father filed a joint notice of
appeal on August 10, 2000.

On June 19, 2000, June 30, 2000, July 14, 2000, and
Sept enber 16, 2000, the court entered orders stating that “[e]ach

party understands that unless the famly is willing and able to

8. ..continued)
(Enphases added.)

HRS § 587-71(d) states:

If the court determines that the child s fanily
hone is not a safe fanily hone, even with the
assi stance of a service plan, the court shall vest
foster custody of the child in an authorized agency
and enter such further orders as the court deens to be
in the best interests of the child.

HRS & 587-2 defines “harmi in relevant part as

a case where there exists evidence of injury, including but
not limted to:
(1) Any case where the child exhibits evidence of:

ij .Ektrene pai n,
(K) Extrene nental distress|.]

ij ' Any case where there exists injury to the
psychol ogi cal capacity of achild as is
evi denced by a substantial inpairnent in a
child s ability to function[.]
12



provide the children with a safe famly hone within a reasonabl e
period of time, their respective parental and custodial duties
and rights shall be subject to termnation[.]”

DHS subsequently filed pernmanent plans® for the
Chi | dren whi ch proposed goal s of permanent custody jurisdiction
to DHS by Novenber 2000 for John Doe 1 and guardi anship to the
current caretakers or other famly nmenbers of John Does 2 and 3
by February 2001. On August 11, 2000, an order to show cause
heari ng was held and the “parties stipulated that it [was] not in
the best interest of the children to proceed to a permanent plan
hearing at [that] tine.” At the show cause hearing, a review
date of Decenber 14, 2000 was set. On Novenber 17, 2000, DHS
filed a Safe Fam |y Hone Report that recommended DHS s foster
custody of the children be continued “until permanency can be
addressed” and advi sed that Mther and Father were unlikely to
resolve safety issues “within a reasonable tinme frane.” The
record on appeal does not reflect what, if anything, took place

at the Decenber 14, 2000 review hearing.

1.
Mot her raises the follow ng points on appeal: (1) the
court failed to provide Mdther with an interpreter for al

proceedi ngs; and (2) DHS did not establish that John Doe 2 and

® “[A] [p]lermanent plan is a specific witten plan, . . . which
should set forth: . . . [a] position as to whether the court should order an
adoption, guardi anship, or permanent custody of the child[.]” HRS § 587-27
(1993).
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John Doe 3 were harned by Mdther or that Mther presented a harm
to them Father raises the follow ng points on appeal: (1) the
court failed to exclude statenments Mdther nmade to a social worker
Wi t hout the assistance of an interpreter; (2) the court made
unsupported findings regardi ng Father’s consunption of al cohol;
(3) the court made nunerous factually incorrect findings; (4) the
court accepted testinony of Jane Doe’'s foster nother w thout
maki ng findings as to her challenged credibility; (5) the court
gave weight to testinony regarding purported acts of harm which
occurred outside of Hawai‘i and the United States; (6) HRS § 587-
11 viol ates due process because it is overbroad; (7) the court’s
delay in concluding the adjudication hearings resulted in a
violation of Father’s due process rights; and (8) the court erred
in finding that Father subjected the children to harm W
initially address Mother’s first contention and will resol ve her

second point while discussing Father’s argunents.

L.

As mentioned, we believe that parents who need an
i nterpreter because of their inability to understand English are
entitled to the assistance of one at any famly court hearing in
which their parental rights are substantially affected. However,
because Mot her has not shown that the court erred in finding that
she coul d conprehend and speak English, it cannot be said that
Mot her was substantially prejudiced by the absence of an

interpreter.
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It is well-established that parental rights are of

constitutional dinension. In Stanley v. Illinois, 405 U. S. 645

(1972), the United States Suprene Court stated:

The integrity of the famly unit has found protection in the
Due Process Cl ause of the Fourteenth Amendnment,[°] Meyer v.
Nebraska, [] 262 U S. [390,] 399, 43 S.Ct. [625,] 626
[(1923)], the Equal Protection Cl ause of the Fourteenth
Amendnent, [*'] Skinner v. lahomm, [] 316 U. S. [535,] 541,
62 S.C. [1110,] 1113 [(1942)], and the Ni nth Anendnent,][?!?]
Giswold v. Connecticut, 381 U S. 479, 496, 85 S.Ct. 1678,
14 L. Ed.2d 510 (1965) (CGoldberg, J., concurring).

ld. at 651. Accordingly, the “rights to conceive and to raise
one’s children” are “essential, . . . basic civil rights of man”

protected by the United States Constitution. [1d. The Court has

affirmed that a parent’s desire for “the . . . custody of his or
her children . . . undeniably warrants deference, and absent a
powerful countervailing interest, protection.” Lassiter v.

Depart ment of Social Servs. of Durham County, N. C., 452 U. S. 18,

27 (1981) (citation and internal quotation marks omtted).
(Enphasi s added.) |Indeed, “the interest of parents in the care,
custody, and control of their children . . . is perhaps the

ol dest of the fundanental liberty interests recognized by [the

United States Suprene Court].” Troxel v. Ganville, 530 U S 57,

10 The fourteenth amendnent’s due process clause states that no state
shall “deprive any person of life, |iberty, or property, w thout due process
of lawf.]” U S. CONST. anend. XV, § 1.

1 The fourteenth amendnent’s equal protection clause states that no
state shall “deny to any person within its jurisdiction the equal protection
of the laws.” U S. CONST. amend. XV, § 1.

12 The ninth anendnent states, “The enuneration in the Constitution,
of certain rights, shall not be construed to deny or disparage others retained
by the people.” U.S. CONST. amend. |X
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65 (2000) (plurality opinion).*® Simlarly, the appellate courts
of this state, referring to the federal constitution, have
affirmed that, “‘[a]lthough the interests of the child are of

par anount concern, the parents have a cogni zabl e and substantia

interest in the child which is constitutionally protected.

."" In re Doe Children, 85 Hawai ‘i 119, 123, 938 P.2d 178,

182 (App. 1997) (quoting In re Wlfare of McCGee, 36 Wash. App.

660, 663, 679 P.2d 933, 935 (Wash. Ct. App. 1984) (internal
citations omtted) (enphasis added)). “The ‘manifest inportance
of the right of a parent to raise his or her child ” has been

“anal ogi zed to a ‘fundanental |iberty interest][.] In re Doe,
96 Hawai i 272, 283-84, 30 P.3d 878, 889-90 (2001) (quoting In re
Doe, 77 Hawai‘ 109, 114-15, 83 P.2d 30, 35-36 (1994)).

Whil e Hawaii’'s appellate courts have not expressly held
that individuals’ parental rights are protected under the Hawai i
constitution, the courts have addressed whether such rights are

protected under the due process clause of the Hawai ‘i

Constitution, article |, section 5. See In re Doe, 95 Hawai ‘i

183, 185, 191-92, 20 P.3d 616, 618, 624-25 (2001) (discussing
contention that Child Protection Act deprives parents of due
process under both federal and Hawai‘i constitutions); In re Doe
Children, 85 Hawai‘i at 123, 126, 938 P.2d at 182, 185 (hol ding
that nother, in a Child Protective Act case, had procedural due

process right under both state and federal constitutions to

13 There was no majority opinion in Troxel. However, in spite of
several concurring and dissenting opinions, a majority of the justices agreed
that parental rights are constitutionally significant.
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submit questions to be asked of mnors in chanbers); In re Mile

Child, Born May 27, 1983, 8 Haw. App. 66, 75, 793 P.2d 669, cert.

denied, 71 Haw. 668, 833 P.2d 900 (1990) (addressing claimthat
famly court violated parents’ due process rights under both
federal and Hawai ‘i constitutions for alleged failure to tinely
notify parents of basis for petition for term nation).

W affirm independent of the federal constitution,
that parents have a substantive |iberty interest in the care,
custody, and control of their children protected by the due
process clause of article 1, section 5 of the Hawai ‘i
Constitution.'* Parental rights guaranteed under the Hawai i
Constitution would nmean little if parents were deprived of the
custody of their children without a fair hearing. |ndeed,
“Ip]arents have a fundanental liberty interest in the care,
cust ody, and managenent of their children [and] [t]he state nay
not deprive a person of [his or] her liberty interest wthout

providing a fair procedure for the deprivation.” Hollingsworth

v. Hill, 110 F. 3d 733, 738-39 (10th Cr. 1997) (citations and
internal quotation marks omtted). Furthernore, “[t]he Suprene

Court has said that parental rights cannot be denied w thout an

14 The due process clause of article 1, section 5 of the Hawai i
Constitution states, “No person shall be deprived of life, liberty, or
property without due process of law.]” Substantive due process “protects
those fundanental rights and |iberties which are . . . ““inplicit in the
concept of ordered liberty[.]’” Washington v. d ucksberg, 521 U. S. 702, 720-
21 (1997). Procedural due process guarantees a neani ngful opportunity to be

heard. See In re Genesys Data Technol ogies, Inc., 95 Hawai‘ 33, 40, 18 P.3d
895, 902 (2001); Turner v. Hawai‘i Paroling Auth., 93 Hawai‘i 298, 310, 1 P.3d
768, 780 (2000) (explaining that the procedural due process right is a “right
not to be deprived of a liberty interest w thout reasonable notice and a
nmeani ngf ul opportunity to be heard.” (Citation and internal quotation narks
onmtted.)).
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opportunity for themto be heard at a neaningful tine and in a

meani ngf ul nmanner.” Brokaw v. ©Mercer County, 235 F.3d 1000, 1020

(7th Cir. 2000) (citing Mathews v. Eldridge, 424 U. S. 319, 333

(1976)) (internal quotation marks omtted); see also Mrrell v.

Mak, 270 F.2d 1090, 1095 (7th Cr. 2001) (explaining that a
“claim. . . based on a [parent’s] liberty interest [is]
protected by the due process clause of the Fourteenth Amendnent
[and t]o neet the requirenents of due process, the state nust
afford notice and an opportunity to be heard at a neaningful tine
and in a nmeani ngful manner”) (citations and internal quotation
mar ks om tted).

Procedural due process requires that an individual
whose rights are at stake understand the nature of the

proceedi ngs he or she faces.'® See State v. Casipe, 5 Haw. App

210, 214, 686 P.2d 28, 32, cert. denied, 67 Haw. 686, 744 P.2d

781 (1984) (“Where inconpetence of the interpreter is clained by
a defendant to have deprived himJ[or her] of a fair trial, the
crucial question is: Ws the testinony as presented through the
i nterpreter understandabl e, conprehensible[,] and intelligible,
and if not, whether such deficiency resulted in the denial of

defendant’s constitutional rights?” (Enphasis added.)).

“Fundanent al due process rights may require . . . an interpreter
to transl ate courtroom proceedings. ‘This is so because inherent

in [the] nature of justice is the notion that those involved in

15 See supra note 14.
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litigation should understand and be understood.’” Figueroa v.

Doherty, 707 N E 2d 654, 658 (Il11. App. C. 1999) (quoting 25 Am
Jur. 2d Trial 8§ 230 (1991)) (enphasis added).

In that regard, two jurisdictions have consi dered
whet her interpreters should be provided at proceedings in which

parental rights were affected. In In re Valle, 31 S.W3d 566

(Tenn. Ct. App. 2000), the Tennessee Court of Appeals referred to
several sources in determning that parents are entitled to an
interpreter in the course of a parental term nation proceeding.
Noting (1) that in crimnal cases “‘it is the duty of the court
to provide the necessary nmeans for the defendant to understand
the nature of the charges against him[or her], the testinony of
the witnesses, and to conmunicate to the court,’”” id. at 573

(quoting State v. Thien Duc Le, 743 S.W2d 199 (Tenn. Crim App.

1987)), (2) that, generally, “the party litigant is entitled to
be present in all stages of the actual trial of the case,” id.

(citing Warren v. Warren, 731 S.W2d 908, 909 (Tenn. C. App.

1985), and (3) that the Tennessee Rules of Civil Procedure
provi de for appointment of an interpreter, see id. at 572, the

appel l ate court concluded that, “[c]onsidering the drastic nature

of a termnation of parental rights case, it is particularly

16 Tennessee Rule of Civil Procedure 54.04(3) states that

[t]he court may appoint an interpreter of its own sel ection
and may fix reasonabl e conpensati on. The conpensation shal
be paid out of funds provided by |aw or by one or nore of
the parties as the court may direct, and nay be taxed
ultimately as costs in the discretion of the court.

Hawai i Family Court Rule 43(f) is identically worded, but was not in effect
at the tine this case commenced.
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i ncunbent on the trial court to be careful in exercising

di scretion for the appointnment of an interpreter,” id. at 573.
Ruling that the trial court did not sufficiently inquire into the
parents’ need for an interpreter, it ordered the trial court on
remand to address such a need.! See id.

In In re Kafia M, 742 A 2d 919 (Me. 1999), nother

clainmed that the absence of an interpreter at the early stages of
a child protection proceeding violated her due process rights. A
Somal i speaker, nother was not provided an interpreter during
earlier, related contacts with social worker personnel but was
provi ded an interpreter throughout the term nation proceedi ngs.
The Suprene Judicial Court of Maine determ ned there was no due
process viol ati on because the father interpreted their

communi cations with nother. See id. at 927

V.

In light of the constitutional protection afforded
parental rights, we hold that, as an aspect of procedural due
process, individuals nmust, as needed, be provided an interpreter
at famly court proceedings where their parental rights are

substantially affected.'® \Wether or not a person’s parental

o The court “reversed” the trial court and remanded the case because
the parents were not provided an attorney for the proceedings. See In re
Valle, 31 S.W3d at 572 & 573.

18 The appellate courts of this jurisdiction have, in other settings,
applied procedural due process protection only where an individual’s rights
are substantially affected. See In re Doe, 91 Hawai‘ 147, 150, 981 P.2d 704,
707 (App. 1998), rev'd on other grounds, 90 Hawai‘i 246, 978 P.2d 684 (1999)
(“To require dism ssal of a charge [on speedy trial grounds], it is necessary

(continued. ..)
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rights are so affected is a question that nust be resolved on a
case- by-case basis and cannot be determined by a bright-1ine

test. Cf. Lassiter, 452 U S. at 32 (when discussi ng whether a

parent has a right to an attorney in parental term nation cases,
explaining that “it is neither possible nor prudent to attenpt to
formul ate a precise and detail ed set of guidelines to be foll owed
in determ ning when the providing of counsel is necessary to neet
t he applicabl e due process requirenents, since here, . . . the
facts and circunstances are susceptible of alnost infinite
variation” (internal quotation marks, brackets, ellipsis points,
and citation omtted)). An exanple of a famly court proceedi ngs
where a person’s parental rights are substantially affected would
be the conbi ned adj udi cation/di sposition hearings in this case,
where one purpose of the hearings was to determ ne whet her or not
parental rights should eventually be term nated.

To assess whether an interpreter is necessary, trial
courts shoul d consider the guidelines adopted by the Chief
Justice on June 22, 1995. Those guidelines, proposed by the
Joint Judiciary-Bar Task Force on Certification of Court

Reporters, indicate that

18(, .. continued)
that[, inter alia,] the delay cause substantial prejudice to the accused’'s
rights to a fair hearing[.]” (lInternal quotation nmarks, brackets, and
citations omtted.)); In re Doe, 62 Haw. 70, 74, 610 P.2d 509, 512 (1980)
(“Due process requires that a youthful offender whose substantial rights would
be affected by a fam |y court order revoking probation and termninating the
stay of a mittinus be furnished with due notice of the contenplated action, as
well as a hearing.” (Citations omtted.)); Stafford v. Dickson, 46 Haw. 52,
64, 374 P.2d 665, 672 (1962) (“The right of a citizen to due process of |aw
must rest upon a basis nore substantial than favor or discretion.” (Internal
quotation marks and citation omtted.)).
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[a]n interpreter is needed if, upon exam nation by the
court, (1) a party or witness is unable to speak English so
as to be understood directly by counsel, court, and jury, or
(2) if a party is unable to hear, understand, speak and/or
use English sufficiently to conprehend the proceedi ngs and

to assist counsel in the conduct of the case.[ 9]

Suprene Court of Hawai‘i, Policies for Interpreted Proceedings in

the Courts of the State of Hawai‘i Rule 1(A) (adopted June 22,
1995) (enphases added.)

Wth these guidelines in mnd, it cannot be said that
Mot her has denonstrated she was substantially prejudiced by the
absence of an interpreter at some of the hearings. Several
Wi tnesses testified that Mdther conprehends and speaks English in
daily conversation, and specifically at home. The court also
found that Mdther “underst[ood] and responded in an intelligible
manner to the questions posed.” Under the facts, this finding

was not clearly erroneous. Mdther was able to answer nost

19 We note that the federal governnment requires the appointnent of an
interpreter in proceedings instituted by the United States where a party
“speaks only or prinmarily a | anguage other than the English language . . . so

as to inhibit such party's conprehension of the proceedings or communication
with counsel or the presiding judicial officer[.]” 28 U.S.C. § 1827(d) (1)
(2000) .

Some states conpel the attendance of an interpreter in civil cases
by statute. See, e.qg., N.J. Rev. Stat. § 2B:8-1 (2000) (“Each county shal
provide interpreting services necessary for cases fromthat county in the Law
Division and the Fam |y Part of the Chancery Division.”); Kan. Stat. Ann.

§ 75-4351 (2000) (“A qualified interpreter shall be appointed . . . for
persons whose primary |language is one other than English . . . in any civi
proceedi ng, whether such person is the plaintiff, defendant[,] or witness in
such action[.]”). Oher states require the appointnent of an interpreter in
general legal matters. See Wash. Rev. Code § 2.43.010 (2000) (providing for
interpreters “to secure the rights, constitutional or otherw se, of persons
who, because of a non- Engli sh-speaking cul tural background, are unable to
readi |y understand or conmuni cate in the English | anguage, and who
consequently cannot be fully protected in | egal proceedings unless qualified
interpreters are available to assist thenf). Finally, at |east one state
secures a crimnal defendant’s right to an interpreter through its
constitution. See Cal. Const. art. 1, 8 14 (“A person unable to understand
English who is charged with a crine has a right to an interpreter throughout
t he proceedi ngs.”)

Hawai ‘i | acks any conparable constitutional or statutory
provi sion.
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guestions without the aid of an interpreter, evidencing under the
ci rcunstances of this case that, although an interpreter at al
stages woul d have been preferable, the absence of one did not
substantially prejudice her.

Al so, we concur with DHS s argunent that Mother’s
agreenent to proceed without an interpreter in sone instances and
her failure to request postponenent of proceedings in the
interpreter’s absence, when explicitly given that opportunity,

reflects upon her acqui escence to the procedures foll owed.

V.

As will be discussed infra, resolution of Mdther’s
remai ni ng contention is somewhat dependent upon the outcone of
Fat her’ s substantive argunments on appeal. Thus, it is helpful to
consi der several of Father’s substantive clains next.

We consider, first, Father’s challenges to several
findings of fact. As set forth infra, we discern no error in the
court’s findings that require reversal. A finding of fact is
clearly erroneous when “(1) the record | acks substantial evidence
to support the finding, or (2) despite substantial evidence in
support of the finding, the appellate court is nonetheless |eft
with a definite and firmconviction that a m stake has been

made. State v. Ckunura, 78 Hawai‘«i 383, 392, 894 P.2d 80, 89

(1995) (citation omtted). The record in the instant case

contai ns substantial evidence, that is, “credi ble evidence which
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is of sufficient quality and probative value to enable a person
of reasonabl e caution to support a conclusion” consistent with
the court’s findings. 1n re Doe, 84 Hawai‘i 41, 46, 928 P.2d
883, 888 (1996). Thus, the chall enged findings of fact were not
clearly erroneous.

Each of the contested findings regarding Father’s
al cohol use is supported by substantial evidence.? Simlarly,
the record established that the contested paragraphs in the
deci sion and order regardi ng Father’s physical abuse of the boys
and Mot her were not clearly erroneous.? Paragraphs 31, 32, 33,
and 38 pertain exclusively to Father’s treatnent of Jane Doe. As
stated supra, the appeal as it regards her status is noot.

Simlarly, Finding 58(C) relates singularly to John Doe 1 and

20 Jane Doe’'s foster nother stated that Father drank “every day,”
that she saw Father intoxicated “[f]lour or five times a week,” and that once,
Fat her “could barely stand” due to his intoxication. She also told the court
of an instance when Father “burnt [Jane Doe’'s boyfriend's] T-shirt” and that,
that night, Father “just kind of waddled, he was really really drunk, majorly

[sic] drunk. He couldn’t even walk straight.” John Doe 2 and John Doe 3's
foster nmother also related that John Doe 2 and John Doe 3 told her that their
father drank “every day.” John Doe 1 reported that, once, Father was drunk
and “grabbed [hin] and held [hinm up against a wall,” and on another occasion
Fat her “broke into [his] roonf because “he was drunk.” Father generally
asserts that the court erred by “accepting the testinony of [Jane Doe's foster
not her] w thout making findings as to her challenged credibility.” It is

evident fromthe findings that the court believed Jane Doe’s foster nother and
thus found her credible.

2t Al t hough paragraph 16 states in part that “in California. . . the
police intervened with the famly several tines due to donestic disputes,” the
record reflects only one instance of police intervention. However, Mother
testified that Father was arrested for hitting her and her testinony plainly
supports the finding that the police intervened because of an incident of
donmestic violence. Furthernore, paragraph 26, reciting that Father hurt the
younger boys by twisting their arns and that “[t] he boys have conpl ai ned
repeatedly to their siblings and other adults” about this, was validated by
the testinmony of John Doe 2 and John Doe 3's foster nother. Sinilarly,
paragraph 43, reciting that “Father pushed and sl apped [Mther]” while they
lived at the “Ai nal oa conplex,” was established through Jane Doe’s foster
not her.
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t hus we need not address that finding because the question of its
validity is noot.
W exani ne paragraphs 58 and 59 in nore detail . ??

Par agr aph 58 st at es:

58. Father has subjected the children to harm as that
termis defined by Chapter 587 H R'S. in the follow ng
ways: [ 2%

D. He has struck one of the two younger sons in
the head with a stick.

E. His abuse of al cohol and violent conduct in
the honme has created an atnosphere of fear and anxiety
whi ch has caused injury to the psychol ogi cal capacity
of [John Doe 2] and [John Doe 3]. These children have
experienced substantial inpairnent in their ability to
function as evidenced by nore frequent bed wetting,
| oss of appetite, and reluctance to have any contact
with Fat her.

As to paragraph 58(D), Father urges that he struck John
Doe 2 with a stick to discipline himfor lying.?* However, at
trial, Father adamantly denied using a stick or any other
I mpl ement to discipline his children. In closing argunent,

however, his attorney maintained that, “even if it’s true [that

22 These paragraphs amount to concl usions of |aw and we regard them
as such.

2 Par agraphs 58(A) and (B) involved Jane Doe only.

24 HRS § 703-309(1) (1993) states:

The use of force upon or toward the person of another is
justifiable under the follow ng circunstances:

(1) The actor is the parent or guardian or other
person simlarly responsible for the genera
care and supervision of a minor. . . , and:

(a) The force is enployed with due regard for
the age and size of the minor and is
reasonably related to the purpose of
saf eqguardi ng or pronmoting the wel fare of
the minor, including the prevention or
puni shment of the m nor’s misconduct; and

(b) The force used is not designed to cause or
known to create a risk of causing
substantial bodily injury, disfigurenment,
extrenme pain or nental distress, or
neur ol ogi cal danmge.
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Fat her used a stick against his younger children], corporal
puni shrent is permtted, and no statutory harmresulted.” The
court was free to conpletely disregard this argunment in |ight of
Fat her’s testinony that he had not used a stick at all. Because
the court was presented with the parental discipline claimand
rejected it, we cannot conclude, under the circunstances, that
the court’s finding was clearly erroneous.

As to the court’s conclusion of law set forth in
par agraph 58(E), and contrary to Father’s contention that the
finding of psychol ogi cal harm was unsupported, a psychol ogi st who
i nterviewed John Doe 2 and John Doe 3 on two occasi ons opi ned
that it was “obvious” that John Doe 3 “was scared of his dad” and
reported that he had “never seen any children [sic] this anxious,
this fearful.”?® The psychol ogi st surm sed that the children's
bed wetting “could be seen as a synptomof [their] anxiety” and
that “these anxiety responses . . . are not normal, not natural,
not healthy.” This testinony was sufficient to support the
court’s finding of psychol ogi cal harm

Fat her argues that the conclusion contained in
par agraph 59, to the effect that “[a]ll of the mnor children in
the fam|ly are subject to a reasonabl e foreseeabl e substanti al
ri sk of harm by donestic violence of inappropriate discipline due
to Father’s violent conduct,” was error because “there is no

evi dence of donestic violence between Father and Mdther in the

2 The psychol ogi st has been in private practice in Hawai‘i since
1974.
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State of Hawaii.” Plainly, by the reference to “inappropriate

di scipline,” the court included Father’s acts toward chil dren as
recounted, supra, that did occur in Hawai‘i. There was al so
anpl e proof that Father commtted “donestic viol ence” agai nst

Mot her, as illustrated by the testinony of a witness who reported

a Hawai ‘i incident in which Mther appeared at her door bl eeding

and reported that Father had “sliced her leg with a knife.”

VI .

We conclude, further, that there is no reversible error
as to Father’s appeal in the court’s refusal to exclude Mther’s
uninterpreted statements to the social worker. Although Mther’s
attorney noved to exclude the statenments, Father’'s attorney did
not join in that notion. Because he did not join in the notion,

he cannot now rai se the issue on appeal. See State v. Staley, 91

Hawai ‘i 275, 284 n.7, 982 P.2d 904, 913 n.7 (1999) (holding that
failure to object anpbunts to a waiver of claimon appeal
(citations omtted).). W therefore decline to address this

i ssue.

VII.
As mentioned, Mdther’s remai ning point on appeal is
that DHS failed to prove that she subjected John Doe 2 and John
Doe 3 to harm or that she presented themw th a threat of harm

by om ssion. Mther’s contention appears to be two-fold: first,
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that there is no evidence that Father harmed the Children while
Mot her resided in the home; and second, that Mdther never
threatened harmto the children while in the home. Mther does
not set out nore than two findings to which she specifically
attributes error. Those two findings are supported by the

record.

A

She first declares that paragraph 26 of the Decision
and Order was flawed because Father did not intend to hurt the
children when he twisted their arns.?® Assum ng arguendo that
“it was clear fromthat testinony that Father’s aimwas to teach
skill, not to cause pain[,]” the fact is that the boys were
injured by this maneuver, and that Father would not stop until
they cried. Dr. Bratton testified that John Doe 3 informed him
that he was “scared of his dad” because his father “twi sts [his]
arm” Dr. Bratton asked John Doe 3 to denonstrate how Fat her did
this, and John Doe 3 took Dr. Bratton’s hand and “held his arm up
over his head and then he did a conplete 360-degree turn, which

put a little bit of torque on [Dr. Bratton’s] arni.]”

26 Par agr aph 26 reads:

26. Father is interested inmartial arts and is
heavily involved in Judo and Ai kido. He encouraged all of
his children to participate. Father has hurt the younger
boys by using a judo nove in which he twists their arns
until they cry. He used this nove when he was drinking
beer. The boys have conpl ained repeatedly to their siblings
and other adults about Father hurting themby tw sting their
ar ns.

28



Undoubt edl y, subjecting young children to such physical force
caused the type of “extrene pain” envisioned in the definition of
harm contained in HRS 8§ 587-2(1)(J). Mreover, it plainly
contributed to the anxiety the children felt. See supra

section VII.

B.

Mot her al so attacks paragraph 44 of the Decision and
Order, which recounts the trauma the Children suffered as
wi t nesses to the donestic violence between their parents.?” She
does not contend that any of the factual references in that
paragraph are incorrect, but rather that the court’s finding that
the boys “were particularly traumatized” by the viol ence was
i naccurate, and that, in any event, such trauma “falls short” of
the statutory definition of harm

On the contrary, there was sufficient testinony adduced
to establish that John Doe 2 and John Doe 3 were so traumatized.

The safe famly honme report witten by DHS di scl oses that Mot her

21 Par agr aph 44 states:

[John Doe 2] and [John Doe 3] were particularly
traumati zed by the violence that occurred between Father and
their nother during the first half of 1999. James renenbers
seeing Father and his nmother sitting on a mat drinking beer
and arguing. The parents started hitting each other and
spilled beer on thensel ves. [A neighbor] canme and took the
not her upstairs. [John Doe 2] al so saw Father put a pillow
over the face of [Mdither] so that she could not breath
[sic]. Both of the younger boys confirned that Father would
get mad and pull the hair of the nother and that he hit the
not her in their presence.

(Enmphasi s added.)
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advi sed the DHS social worker that Father had physically abused
her in the Children’s presence. The social worker also testified
that the Children’s exposure to their father’s abuse of Mot her
resulted in their feelings of helplessness and that, as a result,
“[t]hey’ve had to survive on their own pretty nmuch or depend upon
each other.” The fact that the children felt hel pl ess and
dependant on one anot her evidences the “extrene nental distress”
enconpassed in the statutory definition of harm See HRS § 587-
2(1) (K.

Mot her contests the court’s conclusion that she thus
threatened harmto her children. That paragraph of the Decision

and Order states:

60. [Mdther] has perpetrated harm upon the children by
om ssion. [Mdther] is easily intimdated by Father. She has
failed to protect the children fromthe violent conduct of
Fat her and has failed to report harmof the children to
others. She has also failed to report Father’s violations
of prior donmestic protective orders designed to protect the
children fromfurther harm It is not reasonably
foreseeable that [Mother] will be able to protect the
children fromthreatened harm by Father in the near future.

(Enphasi s added.)
Because Mother clearly contests only two of the
findings, the remaining findings of the court are binding. See

Poe v. Hawaii Labor Relations Bd., 97 Hawai ‘i 528, 536, 40 P.3d

930, 938 (2002) (“Unchallenged findings are binding on appeal.”
(GCitations omtted.)). Several such findings are pertinent to
t hi s concl usi on.

In this regard, the court found that: (1) Mdther chose

tolive with Father after the Children were renoved fromthe hone
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and placed in foster custody, even though she was provided the
opportunity to remain with the Children at a donestic abuse
shelter,? (2) Mther did nothing to prevent Father fromvisiting
the Children, several tinmes after a protective order was issued
by the court prohibiting such contact w thout DHS consent, ?® (3)
the order prohibited Father fromvisiting the children when

i ntoxi cated, *® and (4) during one of these protective order

vi ol ati ons, Father was i ntoxicated.?3!

28 Par agraph 51 of the decision states:

51. On August 18, 1999, [John Doe 1] and [John Doe 2]
were renoved fromthe fanmily hone by [DHS]. At that tine
[ Mot her] was offered the option of renoving herself and the
boys to a safe place at a donestic abuse shelter. [Mother]
elected to remain with Father even though this caused the
younger boys to be placed in foster care.

28 Par agr aph 54 of the decision states:

54, Subsequently Father visited the fanmly home on at
| east two occasions w thout the know edge or consent of
[ DHS] .

80 Par agr aph 53 of the decision states:

53. On Septenber 2, 1999, Father and [ Mother] appeared
in court again in this proceeding. At that tinme the two
younger boys were returned to their nother under fanmily
supervision. A donestic protective order was issued to
Fat her which ordered himto vacate the hone and to have
contact with the yvounger boys only as arranged by [DHS].

[ Father] was also ordered not to visit the children while
under the influence of al cohol

st The court found as foll ows:

55. On the day before Halloween in 1999, Father and
[ Mot her] had a barbecue party at their honme and viol ated the
donestic protective order. The two younger boys were
present. Father drank beer and becane intoxi cated.

56. On Novenber 1, 1999 at a pretrial conference,
[DHS] reported that [John Doe 1] and [John Doe 2] had made
statenents that they had been seeing Father w thout
supervision by [DHS]. [DHS] renoved the younger boys from
the fam |y hone and placed them back into tenporary foster
cust ody on the sane day.

(Enmphases added.)
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As already stated, and as was testified to during the
proceedi ngs, John Doe 1 and John Doe 2 suffered severe
psychol ogi cal trauma as a result of observing Father’s acts of
spousal violence.? Mther did nothing to extricate herself or
her children fromthe famly hone when given the opportunity to
do so. W are not unm ndful of the psychol ogi cal dependence
Mot her had on Father.?®* However, children’s welfare was of
utnost priority and Mother was obligated to prevent the threat of
physi cal violence or psychological injury to them See HRS
8§ 587-11 (1993) (providing for jurisdiction over child protective
proceedi ngs in cases where the facts “constitute the basis for
the finding that the child is a child whose physical or
psychol ogi cal health or welfare is subject to immnent harm has
been harnmed, or is subject to threatened harm by the acts or

om ssions of the child' s famly” (enphasis added)).

32 The court found:

43. The return of [Mdther] did not bring peace to the
fam ly. [Mdther] also drank beer frequently, although she
didn't drink as much as Father. The fighting between Father
and [ Mother] resuned upon her return. The couple engaged in
frequent long, |oud argunents. Father pushed and sl apped
[ Mot her] and she would flee crying to [a neighbor] in the
downstairs duplex. At times [Mther] spent the night with
[the neighbor] after violent argunents.

46. In the sumrer of 1999, Father and [ Mother] had an
argunment. Father was intoxicated and he cut the |eg of
[Mother] twice with a knife. [Mdther] fled downstairs to
[the neighbor] and [Jane Doe] yelling, “[Father], that
asshole cut me with a knife.” [The nei ghbor] and [Jane Doe]
bandaged the wound. By the end of the day, [Father] and
[ Mot her] were back together drinking again.

(Enmphases added.)

83 The court found that Mther “is very dependent on her husband.”
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Addi tionally, assum ng Mother was not a wtness to
Father’s violent acts toward the children, she was, as DHS
argues, informed of these events and chose to allow Father to
violate the donmestic protective order. Because Father’s violent
behavi or was often precipitated by his al cohol abuse, and Mt her
did nothing to assist in enforcing the protective order, she
risked the children’s welfare. Mther’s disregard of the
protective order reflects that her om ssion (i.e., her refusal to
contact the police or DHS), and her action (i.e., her apparent
support of Father’s violation of the protective order),
t hreatened the children’s physical and psychol ogi cal safety. In
allowing Father to see the Children in violation of the order and
on one noted occasion while Father was intoxicated, Mther’s acts

and/ or om ssions threatened harmto the Chil dren.

VI,

We next turn to Father’s remai ning contentions.

A
Fat her maintains that HRS § 587-11 is “overbroad” and
vi ol ates his due process rights because it all ows consideration
of acts commtted abroad that may have been | egal where

commtted. Father’s Opening Brief states that

the State of Hawaii had no power to restrict Father’s
actions while he was a[n] expatriate in Japan, having never
have lived in Hawaii. And, clearly while Father lived in
Japan the Departnent of Human Services had no jurisdiction
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to intervene in his life. Subsequently, HRS §]1587-11 is
over broad in that it allows the Fanily Court to take
jurisdiction where a child is found in the State of Hawai
and the facts are reported to have occurred outside this
State. [

The states are vested with the power “to enact | aws
[such as HRS § 587-11], within constitutional limts, to pronote
the order, safety, health, norals, and general welfare of

society.”® State v. Guznman, 89 Hawai‘i 27, 43, 968 P.2d 194, 210

(App. 1998), (quoting Godbold v. Manibog, 36 Haw. 206, 214-15,

reh’ g denied, 36 Haw. 230 (1942)). |In that connection,

“[glovernnment interference with the right of parents to nurture
and to manage their children has been grounded upon . . . the
state’s general police power to protect and pronote public

welfare[.]” Inre Christine M, 595 N Y.S. 2d 606, 611 (N. Y. Fam

Ct. 1992) (citing Santosky v. Kraner, 455 U. S. 745, 766 (1982)

(other citation omtted).
A state’s exercise of its police power extends to its

territorial boundaries. See, e.q., Hawai‘ Laborers’ Trust Funds

V. Maui Prince Hotel, 81 Hawai‘i 487, 501, 918 P.2d 1143, 1157

34 In his opening brief, Father contends that the court erroneously
relied on paragraphs 12-15. Paragraph 12 states, “Wile the famly lived in
Japan . . . Father . . . attacked [John Doe 1] and struck himwith his fists
and kicked himin the stomach[.]” Paragraph 13 states, “Father repeatedly
physical ly abused [Mther] in Japan. . . .” Paragraphs 14 and 15 relate
solely to Jane Doe. Although not pointed out by Father, we note that
par agraphs 16 and 17 al so involve Father’'s behavi or outside of Hawai‘i. Those
paragraphs indicate that, in California, the police intervened in the couple’'s
marital disputes and that, when Mdther noved back to the Marshall |Islands,

Father left the children unsupervised and the children were not registered at
any school .

35 The tenth amendnent to the Lhited States Constitution states that
“[t]he powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to
t he people.”
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(1996) (explaining that state’s police power to protect its

residents includes power to “protect workers within the State”

(Enphasi s added)). The courts of a state are vested with the
power to hear a case, i.e., are vested with subject matter
jurisdiction, if the act at issue occurred within the territorial
boundaries of the state or if the act transpired outside of the

state but resulted in harmwithin it. See State v. Meyvers, 72

Haw. 591, 593, 825 P.2d 1062, 1064 (1992) (the assertions of
subj ect matter jurisdiction over acts or harmoccurring wthin

the state conports with constitutional due process); Pele Defense

Fund v. Puna Geot hernmal Venture, 77 Hawai ‘i 64, 67, 881 P.2d

1210, 1213 (1994) (“Subject matter jurisdiction is concerned with
whet her the court has the power to hear a case.” (Internal
guotation nmarks and citations omtted.)).

HRS § 587-11 describes the famly court’s subject
matter jurisdiction with respect to harmor threatened harmto a
child.®® “[T]lhe primary focus of the court’s jurisdiction under
HRS § 587-11 “is to prevent harmto the child.” [In re Doe, 96
Hawai ‘i at 285, 30 P.3d at 891. HRS § 571-11 grants the famly
courts subject matter jurisdiction over children who are or were
within the territorial boundaries of the state when their
“physi cal or psychol ogical health or welfare” was “subject to
immnent harm” “threatened [with] harm” or “harned.” Several

of Father’s harnful acts occurred within the state, in

36 See supra note 3.
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particul ar, his choking of John Doe 1, his use of a stick agai nst
John Doe 2, and the resulting harmand threatened harmto the
children fromhis repeated al cohol abuse. Because the court’s
pertinent findings and orders are based on harmthat occurred

within the state and the threat of harmthat also exists within

the state, the court had subject matter jurisdiction over this
case.?® Accordingly, the harmto the children and threatened
harmto them along with Father’s related in-state conduct, were
sufficient to support subject matter jurisdiction and the
resulting order granting foster custody to DHS.

The court also had personal jurisdiction over Father
because he was within the territorial boundaries of the court’s

jurisdiction. See International Shoe Co. v. Washington, 326 U. S

310, 315 (1945) (“Hi storically the jurisdiction of courts to
render judgnent in personamis grounded on their de facto power
over the defendant's person. Hence his [or her] presence within
the territorial jurisdiction of court was prerequisite to its
rendition of a judgment personally binding him[or her].”
(GCitation omtted)). Because Father resided in Hawai‘ and was
present during this action, the court had personal jurisdiction

over Father.

87 Par agraph 59 states, “All of the mnor children in the fanily are
subj ect to a reasonabl e foreseeabl e substantial risk of harmby donestic
vi ol ence or inappropriate discipline due to Father’s violent conduct. The
risk of harmis exacerbated by Father’s frequent abuse of al cohol.” (Enphases
added.)
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B.

The fact that certain matters occurring outside of the
State were considered by the court did not violate Father’s due
process rights. The court’s consideration of pertinent matters
is not restricted to events occurring only in Hawai‘i.®*® The safe
famly home guidelines outlined in HRS § 587-25 indicate that
anong the factors to be considered when determ ni ng whet her
parents are able to provide their children with a safe famly
hone are “[h]istorical facts relating to the alleged perpetrator
and ot her appropriate famly nmenbers who are parties” and
“Iw hether there is a history of abusive or assaultive conduct by
the child s famly.” Furthernore, HRS § 587-71 explains that, at
a disposition hearing, “the court nay consider the evidence which
is relevant to disposition which is in the best interests of the
child. . . . The court shall consider all relevant prior and
current information pertaining to the safe famly hone

gui del i nes. Plainly, HRS 88 587-25 and -71 authorize the
famly courts to consider the history of a parent-child

relationship. Nothing in the statutes limts that exam nation to

38 Fat her apparently asserts that the out-of-state incidents were not
reported in Hawai‘i. However, each of the incidents relied upon in the
court’s conclusions were reported by the children when they were in Hawai i
and in fact occurred in Hawai i. Specifically, in Paragraph 58, the court
determ ned that Father subjected his children to harm based on the choki ng of
John Doe 1 and the striking of one of the younger boys wth a stick. Both of

these acts occurred in Hawai‘i. Simlarly, the manifestation of psychol ogica
trauma in the formof bed-wetting occurred in Hawai‘i, as did Father’s abuse
of al cohol. Also, other events, though they occurred out-of-state, were

reported in Hawai ‘i .
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i nstances of conduct within Hawai‘i, if subject natter and

personal jurisdiction otherw se exist.?

I X.

Fat her clains that the extended period of tine to
conplete the case violated his procedural due process rights. He
adm ts, however, that “the legislature did not set specific
guidelines for the length of time it should take to conplete the
adj udi cati on process” and that he agreed to allow the
adj udi cation to begin beyond the statutory start-time outlined in
HRS § 587-62.%° Specifically, Father’s attorney stated at the
continued return date hearing, “Wll, actually, you know what ny
concern is, is having adequate tinme to prepare a defense.

And | think we mght be willing, as long as the children are
goi ng back to nom to waive the 15-day requirenent and maybe set

this for maybe 30 days, 30 to 45 days.” He subsequently agreed

89 We are not faced here with a record in which the court’s custody
order is premi sed on acts established as legal in a foreign jurisdiction

40 HRS § 587-62 states in pertinent part:

(a) When a petition has been filed, the court shal
set a return date to be held within fifteen days of (1) the
filing of the petition . . . .

(b) On the return date, the court shall preside over a
pretrial conference and nmay order that:

(4) If the parties do not stipulate to orders of
adj udi cation and foster custody or famly
supervision . . . the court shall set the case

for an adjudication hearing or a disposition
hearing within ten working days of the return
date, unless . . . the later date is agreed to
by all the parties and is approved by the court.

(Enmphasi s added.)
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that “six weeks or so should give us tinme to prepare,” and at one
point was unwilling to accept an earlier trial date because it
was “too soon.” Father’s attorney agreed to at | east one other
del ay caused by a scheduling conflict for the guardian ad |item
Because Father hinself noved for a later trial date and agreed to
at | east one of the continuances, he cannot now claima due

process violation based on del ay.

X.
For the foregoing reasons, we affirmthe court’s
May 22, 2000 order and anended orders filed on June 19, June 30,
July 14, and August 16, 2000 and the July 31, 2000 order denying

reconsi der ati on.
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