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IN THE SUPREME COURT OF THE STATE OF HAWAI |

---000- - -

ARTHUR F. KEPOO, Plaintiff-Appellee
and

JAMVES GROMEY and MAUNA KEA HOVEOWNERS ASSCCI ATI ON,
| ntervenors-Pl aintiffs-Appellees

VS.

M CAH KANE, ! CHAI RPERSON, HAWAI | AN HOVES COWM SSI ON,
DEPARTMVENT OF HAWAI | AN HOVE LANDS, STATE OF HAWAI ‘|,
Def endant s- Appel | ant s

and

KAVWAI HAE COGENERATI ON PARTNERS and WAI MANA
ENTERPRI SES, I NC., Intervenors-Defendants-Appellants
(ClV. NO 94-004)

LI LLI AN K. DELA CRUZ, Plaintiff-Appellee
and

JAVES GROMEY and MAUNA KEA HOVEOANERS ASSOCI ATI ON,
I ntervenors-Plaintiffs-Appellees

VS.
DEPARTMENT OF HAWAI | AN HOVE LANDS, by M CAH KANE,

in his capacity as Chairman and Director; OFFICE OF
ENVI RONVENTAL QUALI TY CONTROL by GENEVI EVE SALMONSQN, 2

! Pursuant to Hawai ‘i Rul es of Appellate Procedure (HRAP)

Rul e 43(c)(1), M cah Kane, the current Chairperson of the Hawaiian Homes

Commi ssion and the Director of the Department of Hawaiian Home Lands, has been
substituted for Kali Watson, the Chairperson and Director at the time this
case was decided by the third circuit court.

2 Pursuant to HRAP Rule 43(c)(1), Genevieve Sal nonson, the current
Director of the Office of Environmental Quality Control, has been substituted
(continued...)
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in her capacity as Director, Defendants-Appellants
and

KAWAI HAE COGENERATI ON PARTNERS and WAI MANA
ENTERPRI SES, | NC., Intervenors-Defendants-Appellants
(ClV. NO 94-013)

JOSEPHI NE L. TANI MOTO, as a resident and | essee of
t he Kawai hae Hawai i an Hone Lands, Plaintiff-Appellee

and

JAMES GROMNEY and MAUNA KEA HOVEOWNERS ASSCOCI ATI ON,
I ntervenors-Pl aintiffs-Appellees

VS.

DEPARTMENT OF HAWAI | AN HOVE LANDS, by M CAH KANE,
in his capacity as Chairman and Director; OFFICE OF
ENVI RONVENTAL QUALI TY CONTROL by GENEVI EVE SALMONSON,
in her capacity as Director, Defendants-Appellants

and
KAWAI HAE COGENERATI ON PARTNERS and WAI MANA

ENTERPRI SES, | NC., Intervenors-Defendants-Appellants
(CV. NO 94-014)

NO 23702
APPEALS FROM THE THI RD Cl RCUI T COURT
MOON, C.J., LEVINSQON, ACOBA, JJ., CIRCUT JUDGE GRAULTY,
I N PLACE OF NAKAYAMA, J., RECUSED, AND CI RCU T JUDGE
AUGUST | N PLACE OF DUFFY, J., RECUSED
JANUARY 4, 2005

CPI NILON OF THE COURT BY ACOBA, J.

We hold that (1) the circuit court of the third

2(...continued)
for Brian J.J. Choy, the Director at the time this case was decided by the
third circuit court
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circuit® (the court) retained jurisdiction to render a decision
after the case was renmanded to the Hawaiian Hones Conm ssi on
(HHC); (2) the court possessed jurisdiction to grant summary
j udgnent pursuant to Hawai‘i Revised Statutes (HRS) § 343-7(b)
(1993); (3) no genuine issues of material fact existed and the
court could decide, as a matter of |aw, whether an environnental
i npact statenment (EIS) was required with respect to a power plant
project on the land; and (4) the voiding of General Lease No. 242
(Lease No. 242) did not constitute a due process violation or a
taking of private property w thout just conpensation.

Def endant s- Appel | ants M cah Kane (chairperson), HHC,
Depart ment of Hawaiian Honme Lands (DHHL), and State of Hawai i,
and | ntervenors/ Def endant s- Appel | ants Kawai hae Cogenerati on
Partners (KCP) and Wai mana Enterprises, Inc. (Wimna) appeal
fromthe court’s August 15, 2000 anended final judgnment in favor
of Plaintiffs-Intervenors-Appellees Janes G owney (G owney) and
Mauna Kea Honeowners’ Association (Mauna Kea) and Plaintiffs-
Appellees Lillian K. Dela Cruz (Dela Cruz) and Josephine L
Tanimoto (Taninoto). In its Novenber 23, 1999 findings of fact,
concl usions of |aw and order, the court granted summary judgnent
in favor of G owney, Mauna Kea, Dela Cruz, and Tani noto* and

agai nst chairperson, HHC, DHHL, KCP, and Waimana. 1In granting

s The Honorable Ri ki May Amano presided.

4 On September 23, 1999, the court entered its Order Denying in Part
and Granting in Part [KCP and Wai mana’s] Motion to Strike Filed June 6, 1998,
whi ch struck the Complaint of Arthur F. Kepo‘o because Kepo‘o had died and no
one had been substituted for him pursuant to Hawai ‘i Rules of Civil Procedure
(HRCP) Rul e 25(a).
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summary judgnent, the court required an EI'S be prepared, pursuant
to HRS chapter 343, for KCP and Wi mana’ s cogeneration (power)
pl ant project and voided DHHL's underlying Lease No. 242 with
Wai mana. ®

For the reasons set forth below, the court’s August 15,
2000 anended final judgnent is affirned.

l.

In late 1992 and early 1993, DHHL prepared a final EI' S
for its Kawai hae Master Plan in Kawai hae on the island of
Hawai ‘i, “covering ten-thousand acres of Hawaiian home | ands,” as

requi red by HRS chapter 343. Kepoo v. Watson, 87 Hawai‘i 91, 93,

952 P.2d 379, 381 (1998) [hereinafter Kepowo I]. The master plan
i ncluded “use of a portion of the lands for industrial purposes,
i ncluding a power generating facility.” 1d. As to the facility,
the EIS stated only that “HELCO [ (Hawai i an El ectric Light
Conpany)] is requesting 30 acres of |and for a new power plant.
Before siting of a plant is allowed, further analysis of
environmental inpacts will be anong the issues that have to be
addressed.”® The acceptance of the EIS was subject to a thirty-
day comrent period pursuant to HRS 8§ 343-5(c) (1993). G owney

and Mauna Kea did not participate in the coment period and did

5 The August 15, 2000 amended judgnent al so dism ssed as defendants
the Office of Environmental Quality Control and its Director Brian J.J. Choy,
and reiterated the disposition of September 23, 1999 regarding Arthur F.
Kepo‘o’ s cl ai ms. However, no one appeal ed the dism ssal of the aforementioned
def endants’ and Kepo‘o’'s cl ai nms.

6 The parties do not dispute these statenments made in Growney and
Mauna Kea's Answering Brief.
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not appeal acceptance of the final EIS.

On Decenber 2, 1993, DHHL | eased a forty-acre parcel
Lease No. 242, to Wainmana. Kepoo I, 87 Hawai‘i at 93, 952 P.2d
at 381. Lease No. 242 permitted the use of up to forty acres of
Hawai i an Hones Comm ssion Act (HHCA) | and in Kawai hae, Hawai ‘i
for the construction and operation of a power plant. [d. The
termof Lease No. 242 was for sixty-five years, beginning on
January 1, 1995 and endi ng on Decenber 31, 2059. Wi nmana
subsequently “sublet a portion of the parcel to KCP, a
partnership that included Wai mana.” [d.

In 1993, KCP prepared a draft Environnmental Assessnent
(EA) for the proposed cogeneration power plant and circulated it
for public comment. |In the “Statenent of Cbjective” section, the
EA states that, “[t]his [EA] was prepared to fulfill the
requi renents of Chapter 343 of the [HRS]. Any proposed action
using State lands automatically triggers Chapter 343’ s
envi ronnental review process.” The EA noted that “[t]he prior
[ 1993] EI'S addressed the general inpacts associated with the
devel opnent of the power plant being proposed. This [EA] expands
upon those inpacts addressed in the EIS by addressing the
specific inpacts of KCP s cogeneration power plant project.”
According to the EA, “[f]or purposes of evaluating the potenti al
i npacts of the proposed project, via the State’s environnental
revi ew process (Chapter 343, HRS), the entire 40-acre | eased area
is identified as the ‘study area” . . . . This EA w | address
the existing conditions and potential inpacts of the proposed

5
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devel opnent within the entire ‘study area’.” G owney, Mauna Kea
and Dela Cruz did not comment on the EA

On Novenber 29, 1993, Hoal i ku Drake, then chairperson
of the HHC, issued a “negative declaration” after review ng the
EA, indicating that a separate EIS for KCP's proposed facility
woul d not be required. No HRS chapter 343 judicial proceeding
was filed by G owney or Mauna Kea.

In late 1993, pursuant to Hawai‘i Adm nistrative Rules
(HAR) 8§ 11.60.1, KCP submitted an application for a conbi ned
Prevention of Significant Deterioration/Covered Source Permt
(PSD/CSP), i.e., an operating pernmt, to the Departnent of Health
(DOH) . ”

Subsequently, the DOH issued a draft permt for public
review and comment and required a public hearing in Cctober 1995.
G owney, Mauna Kea, Dela Cruz, and Taninoto participated in the
public review and comment. The DOH then prepared a final
proposed permt, which was submtted to the Environnental
Protection Agency (EPA) for concurrence in Septenber 1996,
pursuant to Hawaii’'s Anended Del egati on Agreenent. The DOCH
i ssued a final decision granting the permt on Cctober 28, 1996.

G owney, Mauna Kea, Dela Cruz, and Taninoto filed

petitions with the Environnmental Appeals Board (EAB) requesting

7 According to KCP and Wai mana, the federal Clean Air Act’s PSD
program serves to regulate air pollution in areas where air quality neets or
exceeds the national anmbient air quality standards. The CSP program s goals
are to ensure that air quality regulations are clearly set forth in an
operating permit, so that they may be understood easily and conplied with by a
facility operator, and readily enforced by state and federal regulatory
agenci es.
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that the EAB review the permt. On April 28, 1997, the EAB
denied all petitions for review

Growney, Mauna Kea, Dela Cruz, and Taninoto also filed
petitions for review with the Adm nistrator of the EPA,
requesting that the Adm nistrator object to the Title V CSP
permt issued to KCP for its cogeneration facility. On March 10,
1997, the Administrator denied the petitions.

.

Kepoo, Dela Cruz, and Taninoto each filed separate
actions agai nst Drake, the HHC, DHHL, and the State of Hawai‘ on
January 4, 1994 and January 7, 1994, in Cvil Nos. 94-004, 94-
013, and 94-014. Kepoo I, 87 Hawai‘i at 94, 952 P.2d at 382.

The court consolidated these cases. The plaintiffs in effect
requested the negative declaration be set aside by chall engi ng
t he acceptance of the EA and the failure to prepare a full EI'S
for the cogeneration plant, and requested injunctive relief.8
Id. KCP and Wai mana were allowed to intervene on March 30, 1994
and all actions were consolidated. 1d.

KCP and Wainana filed a joint notion for summary

j udgment arguing that HRS chapter 343 does not apply to Hawaii an

8 On July 19, 1994, the court granted Kepoo | eave to anmend his
compl aint. The amended conplaint |listed three claims, including (1) violation
of his rights as a native Hawaiian, (2) violation of his fishing privilege as
a native Hawaiian, and (3) violation of his rights as an American citizen “by
failing to require an [EIS] for the proposed [plant] and any other activity
conducted on the 40 acres described in Hawaiian Homes General Lease 242.” In
his prayer for relief, Kepo'o sought an order requiring DHHL to rescind its
negati ve declaration, requiring DHHL to prepare an EI' S pursuant to chapter
343, to render the lease “null and void,” for an injunction against further
work on the |l ease and plant, for costs and attorneys’ fees, and for other
“just and equitable” relief.
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hone lands. 1d. Dela Cruz also filed a notion for sumary
judgnment, joined by the other plaintiffs, arguing that an EI' S was
required and requesting that the court order DHHL and KCP and

Wai mana to prepare one. 1d. On August 17, 1994, the court
granted partial summary judgnment in favor of the plaintiffs,
hol di ng that HRS chapter 343 applies to Hawaiian hone |ands. 1d.
The court, however, indicated that it would be appropriate to
certify its partial summary judgnent order for interlocutory
appeal. 1d. KCP and Wai nana were granted |leave to file an
interlocutory appeal. Id.

In Kepoo I, this court on January 28, 1998, affirned
the court’s order granting partial sunmary judgnent, in effect
concluding that chapter 343's EIS requirenents do apply to
Hawai i an home | ands. Because the court did not address whether
DHHL, KCP and Wai mana “actually conplied with HRS [chapter] 343

[the] case [wa]s remanded to [the court] for further
proceedings.” 1d. at 102, 952 P.2d at 390.

Growney and Mauna Kea filed their notion to intervene
on April 13, 1998. Over KCP s objections, the court allowed
Growney and Mauna Kea to intervene by an order filed on
Sept enber 14, 1998. The order stated that G owney and Mauna Kea
were limted to presenting “evidence and argunment on the issues
of whether the purported [EA] and Finding of No Significant
| npact were adequate and appropriate, [and] whether an [EIS] was
requi red and/ or whet her Defendants conplied with Chapter 343,
[HRS], and no other issues unless ordered by the Court.” On

8
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Oct ober 22, 1998, G owney and Mauna Kea orally noved to dism ss,
argui ng that because only the chairperson had i ssued a negative
decl aration, the HHC had not voted on the matter, and therefore,
there was no vi abl e agency decision for the court to consider.

On Septenber 11, 1998, Taninoto and Dela Cruz filed
anended conplaints to include a claimthat DHHL failed to conply
wi th the HHCA i nasmuch as Wai mana did not qualify as a native
Hawai i an “corporation” or “beneficiary” “[t]o the extent Wi mana
Enterprises, Inc. relied on the blood quantum of Al bert Hee
[(Hee)]. Taninoto and Dela Cruz al so sought a declaration by the
court rendering “Ceneral Lease No. 242 null and void.”

On January 26, 1999, the court issued its findings of
fact (findings), conclusions of |aw (conclusions) and order
granting this notion. In conclusion 5, the court stated that,
“[u] nder Chapter 343 and the [HHCA], EAs for the use of Hawaii an
Hone Lands nust be reviewed by the Comm ssion which nust
determ ne whether or not an EIS is needed.” The court in
conclusion 7 declared the negative declaration void.

Chai rperson Drake did not have | egal authority to
approve the EA or to order a negative declaration for
Def endant[s]-I ntervenors’ use of state |lands for their
proposed power plant. The Chairperson’s acceptance of the
EA and i ssuance of the negative declaration are void because
they were made upon unl awful procedure and in violation of
statutory provisions. See H R S. 8 91-4(g)(1) and (2).

The acconpanying order stated that:

1. The decision of Chairperson Drake to approve the
EA for the proposed power plant and to issue the negative
declaration determnation is reversed and remanded to DHHL
for determ nation by a vote of the [HHC] in accordance with
applicable | aw.

2. The present lawsuits are dism ssed as noot.
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3. This decision disposes of all pending motions and
all matters before this Court in this action.

(Enphases added.)

However, subsequently, on February 4 and 5, 1999, Dela
Cruz and Tani noto, respectively, filed notions for
reconsi deration of the January 26, 1999 findi ngs, concl usions,
and order. According to Dela Cruz’s notion for reconsideration,
di sm ssal of the case “does not nake noot the main questions
regarding M. Hee's qualifications and the | ease award because
General Lease 242 will still survive.” “M. Hee's
qualifications,” maintained Dela Cruz, “has not been adjudi cated
and has al so not been remanded back to the [HHC], |eaving
Plaintiffs with no way of having the natter resolved.”

Li ke Dela Cruz, Taninoto argued inter alia that “1) the

guestion about M. Hee's Lease application, including his birth
certificate and bl ood quantum remains unresol ved [and] 2) the
guesti on whet her [Wai nmana] was awarded Ceneral Lease No. 242

i nproperly remai ns unresol ved.”

At the March 3, 1999 hearing on the notion, Dela Cruz
expl ai ned that the court’s dism ssal of the case “doesn’t have no
way of us com ng back to Court.” Dela Cruz declared that if
remand to the HCC was necessary, she wanted “the opportunity to
say we can cone back to Court if we’'re not happy with what the
conmmi ssioners do.” The court responded, “That’s true. You do
have that chance.” The court also cautioned that “if there’'s

sone proof of stalling or sonething el se, sonmeone is going to

10
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have to conme and explain to the Court what happened.”

On May 5, 1999, the court granted the notions for
reconsi deration. The May 5, 1999 order renmanded the case to the
HHC and additionally stated that the HHC nust determ ne whet her,
inter alia, (1) the EA should be approved pursuant to HRS chapter
343 and rel evant regul ati ons thereunder, HAR § 11-200 et seq.,

(2) an EIS was required by chapter 343, (3) any other appropriate
action was needed to conply with chapter 343, (4) Hee net the

bl ood quantum requirenents, (5) Wainmana qualified as a native
Hawai i an corporation, and (6) |ease 242 was valid. “[I]n order

to avoid ‘foot dragging,’” the court also set a Septenber 3, 1999

deadline for the HHC to hold public hearings and to issue its
initial decision.
The order stated that:

1. The Findings of Fact, Conclusions of Law, and
Order entered January 26, 1999 . . . are incorporated
herein.[9]

2. On remand, Defendant Hawaiian Homes Comm ssion
. shall determ ne whether the Environnental Assessment
referred to in Paragraph 3 of this Court’s January 26, 1999
Order, should be approved pursuant to Hawaii Revised

Statutes, Chapter 343 . . . and relevant regulations
t hereunder . . . including determ ning whether an
envi ronment al i npact statement is required . . . and whet her

any other appropriate action is needed to conmply with
Chapter 343.

3. In addition, on remand, the COMM SSION shall also
determ ne the associated claims raised by Plaintiff
concerning: (a) whether Albert S.N. Hee satisfies the bl ood
quantum requirements to be classified as a “native Hawaiian”
under the Hawaiian Homes Conm ssion Act of 1920; (b) whether
Def endant -1 ntervenor[] WAl MANA ENTERPRI SES, | NC
qualifies as a “native Hawaiian” corporation within the
meani ng of the Hawaiian Homes Comm ssion Act, Section 204;
and (c) the validity of General Lease No. 242. (Hereafter

° The subsequent November 23, 1999 order indicated the May 5 order
superceded the January 26, 1999 dism ssal of the cases. See discussion infra
pp. 16-17.

11
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collectively referred to as the “Associated Issues”).[19

4. In consideration of the age of this case and in
order to avoid “foot dragging,” the COVM SSI ON shal
consider the Original Lease and the Associated |ssues at one
or more public hearings to be held in Hilo or Wai mea on the
I sland of Hawaii on or before Septenber 3, 1999

5. The COWM SSION shall give prior written notice to
Plaintiffs and Plaintiff-Intervenors JAMES GROWEY and MAUNA
KEA HOMEOWNERS' ASSOCIATION . . . of the date, time and
pl ace of all hearings that the Original |ssues, the
Associ ated | ssues and the matters in this Court’s
January 26, 1999 Order are to be discussed

6. The COVM SSION shall make its initial decision
concerni ng whet her or not to accept the Environmenta
Assessnment on or before September 3, 1999.

7. All deadlines set herein may be extended by
unani mous agreenment of the parties to this action.

8. The Comm ssion shall make its ultimte decision on
the Original |Issues and the Associated Issues in timely
fashion and with reasonabl e speed.

(Enmphases added.)

On renmand, the HHC, pursuant to the court’s order, held
three public hearings. These proceedi ngs were not noticed as
“contested case” hearings.! Gowney and the other plaintiffs
were provided with notice of each hearing and an opportunity to
speak. At the August 23-24, 1999 hearing, the HHC, by a vote of
6-3, (1) “affirnfed]” Drake’s negative declaration, (2) found
KCP's EA was acceptable and that an EI S was not required, *?

(3) “reconfirnfed]” the departnent’s determination that Hee is a
native Hawaiian under the HHCA, (4) indicated that “Winana net

the native Hawaiian Control Criteria,” (5) decided Lease No. 242

10 These issues were not appealed to this court.

n Fol l owi ng the court’'s order to remand the case to the HHC
Growney, Dela Cruz, and Tani moto requested that HHC designate the proceedi ngs
as a contested case hearing. Their requests were denied.

12 Sandra-Ann Y.H. Wong is an attorney for KCP and WAi mana. I'n her
affidavit attached to KCP and Wai mana’s menmorandum in opposition to Del a
Cruz’'s motion to enforce the court order dated May 5, 1999 and Tanimoto’s
notion to enforce the order of the court filed on September 24, 1999, she
states that she attended the August 24, 1999 HHC nmeeting where the HHC
determ ned that the EA was sufficient to comply with the requirenments of HRS
chapter 343.

12
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was valid, and (6) denied the plaintiffs’ requests for contested
case heari ngs.

According to HAR 8 11-200-9(A)(4), which pertains to
t he environnmental review process,

for agency actions . . . the proposing agency shall

(4) Determi ne, after reviewi ng the environmental assessnment
descri bed in paragraph (3) [preparation of environmenta
assesment], and considering the significance criteria in
section 11-200-12, whether the proposed action warrants an
anticipated negative declaration or an environmental inpact
st at ement preparation notice, provided that for an

envi ronment al i npact statement preparation notice, the
proposi ng agency shall informthe accepting authority of the
proposed action[.]

(Enphasi s added.) HAR 8§ 11-200-12 included a |ist of

“significance criteria.” At the time of remand, HAR § 11-200-12

st at ed:

A. In considering the significance of potentia
environment al effects, agencies shall consider the sum
effects on the quality of the environment and shall eval uate
the overall and cumul ative effects of an action

B. In determ ning whether an action may have a significant
effect on the environnment, the agency shall consider every
phase of a proposed action, the expected consequences, both
primary and secondary, and the cunul ative as well as the
short-term and long-term effects of the action. I n_nost
instances, an action shall be determ ned to have a
significant effect on the environment if it:

1. Involves an irrevocable commitment to | oss or
destruction of any natural or cultural resource;

2. Curtails the range of beneficial uses of the
envi ronnment ;

3. Conflicts with the state’s |long-term environmenta
policies or goals and guidelines as expressed in chapter
344, HRS, and any revisions thereof and amendments thereto,
court decisions, or executive orders

4. Substantially affects the econom c welfare, socia
wel fare, and cultural practices of the community or state

5. Substantially affects public health;

6. I nvol ves substantial secondary inpacts, such as
popul ati on changes or effects on public facilities

7. I nvol ves a substantial degradation of
envi ronment al quality;

8. Is individually limted but cumul atively has

consi derabl e effect upon the environment or involves a
comm tment for |arger actions

9. Substantially affects a rare, threatened, or
endangered species, or its habitat;

10. Detrinmentally affects air or water quality or
ambi ent noi se | evel s;

13
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11. Affects or is likely to suffer damage by being
located in an environnentally sensitive area such as a flood
pl ain, tsunam zone, beach, erosion-prone area, geologically
hazardous | and, estuary, fresh water, or coastal waters;

12. Substantially affects scenic vistas and
vi ewpl anes identified in county or state plans or studies;
or,

13. Requi res substantial energy consunption.

(Enphases added.) |If the action does have a significant effect
on the environnent, the proposing agency shall issue a notice of
requiring an EI'S. HAR § 11-200-11.2(A)(1). The No. 13
“substantial energy consunption” requirenent becane effective in
1996; therefore, when the chairperson initially nmade the

determ nation that no EI'S was required, this requirenent did not
exist. The HHC staff recommended that the HHC apply the HAR as
applicable in 1993, the date of the chairperson’s original
decision. The HHC did not issue a witten decision and did not
express in the mnutes, whether it relied on the staff’s
reconmendat i on.

On Septenber 22 and 24, 1999, Dela Cruz and Tani noto,
respectively, filed notions to enforce the May 5, 1999 order,
all eging that the HHC did not properly consider and determ ne al
the matters it was ordered to decide. It is not clear fromthe
notion exactly what matters Dela Cruz and Tani not o chal | enged,;
however, it is evident that they requested that the court not

approve HHC s decision.®® On Cctober 4, 1999, G owney and Mauna

13 Dela Cruz’ notion, almost identical to Taninmoto’s notion, prayed

for relief as follows:

1. That this court assume jurisdiction over this
matter.
2. That this court deny defendants approval of the
(continued...)

14
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Kea filed a notion seeking contenpt sanctions' or, in the
alternative, for summary judgnent (notion for summary judgnent).
KCP and the other defendants filed their opposition to those
notions and a hearing was held on Cctober 29, 1999.

On Novenber 23, 1999, the court, over KCP's and ot her
def endants’ objections, entered findings, conclusions, and an
order granting G owney and Mauna Kea's notion for summary
judgment. The court set forth the follow ng grounds supporting
its jurisdiction:

11. This Court’s May 5, 1999 Order modified the
January 26, 1999 Order. The May 5 Order did not order
dism ssal of this case and did not resolve all claims of al
parties. Rat her, the May 5 Order specifically directed the
Commi ssion to consider and decide certain issues by
Septenber 3, 1999. To the extent that the January 26 Order
could be read to dispose of all matters before the Court and
dism ss the case, it was superceded by the May 5 Order.
Nei t her the January 26 Order nor the May 5 Order was
foll owed by a final judgment or entry of judgnment as woul d
have been the procedure had it been a final order resolving
all issues in the case

12. This Court has jurisdiction to consider the
present notions chall enging the Comm ssion’s August 24, 1999
deci sions on remand. After its January 26 and May 5 Orders
this Court did not enter a final judgment under H R Civ. P
Rul e 58. Unl ess and until a final judgment is entered, this
Court retains jurisdiction to enforce an order, or to enter

13C. .. continued)

Fi nal Environmental Assessnment.

3. That this court grant Plaintiff for relief and
request for the Environnental |mpact Statenment.

4. That this court grant Plaintiff for injunctive
relief and order to prevent the construction of the Kawai hae
El ectric Plant until this case is conplete.

5. That this court approve that M. Albert Hee does
not have the 50% bl ood to receive General Lease No. 242 from
Hawai i an Honme Lands.

6. That this court grant Plaintiff cost and fees.

7. That this court grant such other and further
relief as it deems just and proper.

14 Growney and Mauna Kea requested an order to show cause why the
DHHL/ HHC shoul d not be held in contenmpt for violating the January 26, 1999 and
May 5, 1999 court orders because HHC failed to make an i ndependent

determ nation as to whether an EI'S was required under HRS chapter 343 and

whet her Lease 242 was legally valid.

15
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other orders. “[A] court which has acquired jurisdiction
over a cause retains its power over the same . . . until the
court renders a final judgment in the case or until the
action is term nated by the parties.” Jordan v. Hamada, 64

Haw. 446, 448, 643 P.2d 70, 72 (1982). See Jenkins v. Cades
Schutte Flem ng & Wight, 76 Haw. 115, 869 P.2d 1334 (1994)
(circuit court does not give up jurisdiction and render case
appeal able until it enters separate written judgment); H R
Civ. P. Rule 58.

(Enmphases added.)

The court ordered:

1. Def endant DHHL is prohibited from | easing
any land for [Wi mna and KCP’s] power plant project
and Defendant-Intervenors Wai mana and KCP are
prohibited from constructing their project on Hawaiian
home | ands or other state lands until and unless an
EIS is conpleted and accepted in accordance with
H.R. S. Chapter 343

2. General Lease No. 242 is void.

3. This decision disposes of all pending
motions and all matters before this court in this
action.

(Enphases added.)

On August 15, 2000, the court filed an anended fi nal
judgnment in favor of G owney, Mauna Kea, Dela Cruz, and Tani noto
and agai nst defendants stating, additionally, that HRS chapter
343 “requires an [EIS] as a prerequisite for use of state |ands,
i ncl udi ng Hawai i an Honme | ands, for [KCP and Wi nana’ s]
project.”?

On August 25, 2000, KCP and Waimana filed a notice of
appeal. On August 30, 2000, chairperson, HHC and DHHL fil ed
their notice of appeal. On Novenber 9, 2000, this court

consol i dat ed both appeal s.

15 The amended judgment reiterated the disposition of clainms against

Choy and Kepo‘o. See supra note 5.
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L1l

KCP and Wai nana essentially argue on appeal that the
court erred in granting summary judgnent on the foll ow ng
grounds: (1) it lacked jurisdiction to enter the Novenber 23,
1999 order because it had previously dismssed G owney’'s clains
in the sane action; (2) it lacked jurisdiction to enter the
Novenber 23, 1999 order because Growney and Mauna Kea failed to
nmeet the prerequisites for judicial review under HRS chapter 343;
(3) the court’s holding contravened Kepoo | which held that HRS
chapter 343 had no effect on the |and beyond incidentally
stalling a project, and interfered with DHHL' s exclusive right to
managenent and control of its lands; (4) a genuine issue of
material fact existed as to what constitutes “substantial energy
consunption”; (5) voiding Lease No. 242 woul d constitute a taking
of property w thout just conpensation and/or w thout due process
of law, (6) invalidation of Lease No. 242 inproperly and
retrospectively applied HAR § 11-200-12(13), which had been
anended after the chairperson’s negative declaration; and
(7) there remai ned genuine issues of material fact as to what
constituted “substantial energy consunption” and no evi dence was
submtted by Growney establishing that HHC s negative declaration
was clearly erroneous.

On appeal, HHC and DHHL essentially argue that the
court erred because: (1) it voided Lease No. 242; (2) it ignored
t he reasoning in Kepoo |I that the HHC s excl usi ve managenent and
control of Hawaiian home | ands precl uded anythi ng nore than an

17



*%**FOR PUBLICATION***

“incidental inpact” on the |ands by HRS chapter 343; (3) there
remai ned genui ne issues of material fact as to (a) “how nuch
energy the power plant will consune and whet her that woul d
constitute ‘substantial energy consunption’ to trigger an EIS[,]”
(b) whether the March 1993 EIS was sufficient to allow DHHL to
contract with Wai mana for devel opnment rights under [Lease No.
242] in a zone set aside for industrial/comrercial general
| eases”; (4) the “court should have, but failed, to viewthe
inferences to be drawn fromthe underlying facts in a |ight nost
favorable to State Defendants” as to whether “DHHL entered into
the General Lease before a final EIS for the power plant project
was conpl eted and accepted in accordance with Chapter 343”;
(5) the “court gave no deference . . . [to the] HHC s deci sions
involving its constitutional exclusivity in the managenent and
control of its lands”; (6) the “court did not have jurisdiction
to award summary judgnent where G owney did not neet the thirty-
day time limt in which to challenge in [court] the acceptance of
t he EA under section 343-7(b), HRS, and failed to conment on the
draft EA’; (7) G owney has nmade no formal clains, because he has
not filed or served a conplaint in this case”; and (8) the “court
erred in ordering an EIS . . . where it gave no deference to the
decision of the HHC .]”
I V.

First, KCP and Wi mana contend that the court divested
itself of jurisdiction to render the May 5, 1999 and Novenber 23,
1999 orders when it dism ssed the consolidated cases on January
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26, 1999.' “The existence of jurisdiction is a question of |aw
that [this court] reviews] de novo under the right/wong

standard.” Amantiad v. Odum 90 Hawai ‘i 152, 158, 977 P.2d 160,

166 (1999) (quoting Lester v. Rapp, 85 Hawai‘i 238, 241, 942 P.2d

502, 505 (1997)). “[I]f a court lacks jurisdiction over the
subj ect matter of a proceeding, any judgnent rendered in that
proceeding is invalid[, t]herefore, such a question is valid at

any stage of the case[.]” Bush v. Hawaiian Honmes Conmmin, 76

Hawai i 128, 133, 870 P.2d 1272, 1277 (1994) (brackets and
internal quotation marks omtted).

We conclude that the court retained jurisdiction after
the case was remanded to the HHC. To reiterate, Kepo‘o,
Tani noto, and Dela Cruz filed conplaints, |ater amended,
alleging, inter alia, that (1) an EIS be required and thus,
inpliedly that the negative declaration be rescinded, (2) Hee did
not qualify as a native Hawaiian beneficiary, (3) Wainmana did not
qualify as a native Hawaiian corporation, and (4) Ceneral Lease
No. 242 was “null and void.” Growney and Mauna Kea i ntervened,
claimng that “an EIS is required for the 58-negawatt power plant
project.” Thus, four issues had been presented to the court
before it issued its January 26, 1999 order reversing the
negati ve declaration by the Chairperson and stating that “[t]he

present |awsuits are dism ssed as noot.”

16 This argument is the first one raised by KCP and Wai mana.
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As indicated, Dela Cruz’s and Taninmoto's notions for
reconsi deration of the January 26, 1999 order alleged that the
court had not disposed of the issues concerning Hee's
gualification as a native Hawaiian and the validity of Lease No.
242. These notions extended the court’s jurisdiction over the
case. See HRCP Rule 59(e) (1999) (providing that “[a] notion to
alter or anend the judgnent shall be served not later than 10

days after entry of the judgnent”); Anderson v. Cceanic Props., 3

Haw. App. 350, 354, 650 P.2d 612, 616 (1982) (noting that

al t hough the HRCP does not “specifically permt a notion for
reconsi deration of a court’s decision,” such notions are nade
under Rule 59(e) as “it is the substance of the pleadings that
control, not its nonmenclature” (citations omtted)). Thus, the
court had jurisdiction to issue the May 5, 1999 order granting
reconsi deration. Although the January 26, 1999 order originally
di sposed of the agency decision by “dismssing the |awsuits as

noot,” that order was, in effect, nodified upon the court’s
granting of the reconsideration notions that had opposed
di sm ssal of the cases as “noot.”

The May 5 order granting reconsideration then, “did not
order dismssal of this case and did not resolve all clainms of
all parties,” but instead remanded the HHC decision with specific
instructions for the HHC to follow in making its determ nation on
(1) the validity of the EA and the necessity of an EIS, (2) Hee's
qualification as a “native Hawaiian” pursuant to the HHCA

(3) Wimana's qualification as a “native Hawaiian” corporation
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pursuant to the HHCA, and (4) the validity of Lease No. 242. The
court ordered that “all deadlines” in the May 5 order could be

extended by the “agreenent of the parties to this action”

(enmphasi s added), thus confirmng that the lawsuit was not noot
but still in existence. This was reiterated in its Novenber 23,
1999 order where the court stated that the January 26, 1999 order
“to the extent that” it “could be read to di spose of all matters
before the court and [to] dism ss the case” was “superceded by
the May 5 order.” Hence, the court retained and did not
relinquish jurisdiction after remandi ng the case to the HHC
Because the court had retained jurisdiction, it had the
power to entertain G owney and Mauna Kea’'s notion for summary
judgment follow ng the action taken by HHC on remand and to issue
t he Novenber 23, 1999 order. As nentioned before, the May 5,
1999 order “did not order dism ssal of this case,” but unlike the
January 26 order, remanded the case. The court’s grant of
reconsi deration was based upon its concern that the HHC woul d
engage in “foot dragging,” pronpting it to set a deadline for the

HHC to hol d public hearings and to nake an initial decision “on
or before Septenber 3, 1999.” At the March 3, 1999 hearing on
the notions for reconsideration, the court asserted continuing
jurisdiction to enforce its order if necessary, indicating that,
“if there’s sone proof of stalling . . . , soneone is going to

have to conme and explain to the Court what happened.”
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Jordan v. Hamada, 64 Haw. 446, 451, 643 P.2d 70, 71

(1982), is analogous. |In Jordan, appellant, a state enpl oyee and
menber of a collective bargaining unit, appeal ed a decision by

t he Hawai ‘i Public Enpl oynment Rel ations Board (HPERB) certifying
a service fee as reasonable. 1d. The circuit court decided nine
i ssues and remanded three issues to HPERB “for determ nation in
accordance with [its] decision and order.” 1d. After HPERB

i ssued its decision regarding the three issues, Jordan filed a
second appeal. 1d. Another circuit judge dism ssed Jordan’s
appeal on the ground that he “lacked jurisdiction to entertain a
second appeal where a prior appeal in the sane case awaited fi nal
judgrment.” 1d. at 452, 643 P.2d at 71. This court agreed and
held that the first court retained jurisdiction over the case

until a final judgnent was entered. It was concluded that “a

remand order . . . does not termnate the adm nistrative
proceedi ngs, but is instead only one stage of a single process
whi ch may continue to include a second agency hearing and appeal
therefrom” |d. at 453, 643 P.2d at 72.

Noting that the “precise jurisdictional question” had

not been w dely addressed, this court stated that

it appears well-accepted that as a matter of |aw and of
sound judicial policy, a court which has acquired
jurisdiction over a cause retains its power over the sane to
t he exclusion of any court of coordinate jurisdiction until
the court renders a final judgnment in the case or until the
action is term nated by the parties.

Id. at 452, 643 P.2d at 72 (enphases added). This court thus

rejected Jordan’s contention “that as a matter of law [the first]
court lost jurisdiction over the case by its order remandi ng the
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case to HPERB.” 1d. Consequently, it was held that remandi ng
three issues for determ nation by the agency was not a “final
judgment, [and] did not bring an end to the admi nistrative
proceedings in this case[.]” 1d. at 453, 643 P.2d at 73. Hence,
Jordan was precluded frombringing a second agency appeal in
court “where a prior appeal in the sane case awaited fina
judgnment” in a court of “coordinate jurisdiction.” 1d. at 452,
643 P.2d at 71-72. This court noted with apparent approval the
policy of “retain[ing] cases in the sane Court in which previous
action has been taken where that Court m ght be required to act
further in the same action.” 1d. at 453, 643 P.2d at 73.

Here, in their challenge of the HHC s negative
decl arati on, Kepoo, Taninoto, and Dela Cruz essentially raised
four issues. The court, simlar to Jordan, in effect decided one
i ssue, but remanded the case on the undeci ded issues for
determ nation in accordance with its order. The court voided
Chai rperson Drake’ s negative declaration, but did not decide the
ot her independent grounds challenging the DHHL's decision. It
thus remanded to the HHC, aside fromthe EA and EI S questi ons,
the issues of (1) whether Hee satisfied the bl ood quantum
requirenents to be classified as “native Hawaiian,” (2) whether
Wai mana qualified as a “native Hawaiian” corporation, and (3) the
validity of Lease No. 242. Under these circunstances, as in
Jordan, the fact that one issue had been “deci ded and di sposed of

by [the court’s] decision and order” did not nean a final order
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had been rendered so as to bring the adm nistrative proceedi ngs
in the case to an end. 1d. at 453-54, 643 P.2d at 73.
Li ke the circuit court in Jordan, the court did not
enter final judgnent. Hence, simlar to Jordan, the court did
not | ose jurisdiction by remanding to the HHC. Rather, the
remand order was a stage in a continuing single process which
i ncluded a second agency hearing, as the “Court m ght be required
to act further in the sane action.” |1d. at 453, 643 P.2d at 73.
The court here retained jurisdiction to review the
second agency decision. Hence, the court had jurisdiction to
entertain G owey and Mauna Kea's notion for sunmary judgnent,
t he exercise of which resulted in the Novenber 23, 1999 order

Cf. First Hawaiian Bank v. Tinmpthy, 96 Hawai‘ 348, 357-58, 31

P.3d 205, 214-15 (App. 2001) (concluding that, “for reasons of
judicial econony,” a court retains jurisdiction to enforce its
order confirmng sale (citation omtted)). Thus, the court had
jurisdiction to issue its May 5, 1999 and Novenber 23, 1999

orders. '’

o Jordan aside, the court could be viewed as retaining jurisdiction

under an alternative theory. The January 26, 1999 order nmay be vi ewed as
finally deciding the agency appeal by reversing the negative declaration
deci sion and remanding the case to DHHL for HHC vote. Accordingly, although
the January 26, 1999 order did not end the adm nistrative proceedi ng before
DHHL, it, nonethel ess, disposed of the agency appeals and, thus, constituted a
“final order” under HRS § 91-14(g) (authorizing the circuit court to dispose
of an agency appeal by “remand[ing] the case with instructions for further
proceedi ngs”). The court had jurisdiction to enter the May 5, 1999 order
inasmuch as it disposed of the February 4, 1999 and February 5, 1999 timely
filed motions for reconsideration of the January 26, 1999 order. The court
had jurisdiction to enter the November 23, 1999 order granting summary
judgment inasmuch as the September 22, 1999 and Septenber 24, 1999 notions
chal l enging the HHC s August 24, 1999 vote were, in effect, a new agency
appeal from the August 24, 1999 vote.
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W di sagree, however, with the court’s citation to the
final judgnent rule, HRCP Rule 58, in its Novenber 23, 1999
order. The separate judgnent rule of HRCP Rul e 58 was “desi gned
to sinplify and make certain the matter of appealability[,]” and

only applies to orders and decrees that are appealed. Jenkins v.

Cades Schutte Flemng & Wight, 76 Hawai‘ 115, 118, 869 P.2d

1334, 1337 (1994). “The sole purpose” of the rule is “to
determ ne when the tine for appeal commences[,]” id. (citations
omtted), and therefore the rule is not applicable.

V.

KCP and Wai mana argue that G owney and Mauna Kea fail ed
to meet the prerequisites for seeking judicial review under HRS
chapter 343 in that: (1) they failed to contest the negative
declaration within the thirty-day deadline in HRS 8§ 343-7(b)
(1993);® (2) they failed to submt comments agai nst KCP's draft
EA or DHHL' s negative declaration within the thirty-day review

period under HRS § 343-5(c)?! and HAR § 11-200-22(B) (1993);2° and

18 HRS § 343-7(b) states in relevant part:

(b) . . . Any judicial proceeding, the subject of
which is the determ nation that a statement is not required
for a proposed action, shall be initiated within thirty days
after the public has been informed of such determ nation
pursuant to section 343-3 [pertaining to public records and
notice]. The council or the applicant shall be adjudged an
aggrieved party for the purposes of bringing judicial action
under this subsection. Ot hers, by court action, may be
adj udged aggri eved

(Emphasi s added.)

19 HRS § 343-5(c) (1993) states in relevant part:

(c) . . . For environnental assessments for which a
negative declaration is anticipated, a draft environnmental
(continued. . .)
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(3) they did not participate in the public coment period
pursuant to HRS § 343-7(c) (1993)% as to the draft EA and
negative decl arati on. 2

A

1.

As Growney and Mauna Kea correctly argue, HRS § 343-

19¢. . . continued)
assessnment shall be made available for public review and
comment for a period of thirty days. The office shall
informthe public of the availability of the draft
envi ronment al assessnent for public review and comments
pursuant to section 343-3. The applicant shall respond in
writing to comments received during the review and the
agency shall prepare a final environmental assessment to
determ ne whet her an environmental inmpact statement shall be
required.

(Enphasi s added.)
20 HAR § 11-200-22(B) (1993) states that

[t]he period for public review and for submtting witten
comments shall commence as of the date notice of
availability of the draft EIS is initially issued in the
periodic bulletin and shall continue for a period of 30 days
days. Witten comments to the approving agency or accepting
aut hority, whichever is applicable, with a copy of the
comments to the applicant or proposing agency, shall be
recei ved or postmarked to the approving agency or accepting
authority, within said 30 day period. Any comments outside
of the thirty-day comment period need not be considered or

responded to.

(Emphases added.)

2t HRS § 343-7(c) (1993) states in relevant part that:

(c) Any judicial proceeding, the subject of which is
the acceptance of an environnmental inpact statement required
under section 343-5, shall be initiated within sixty days
after the public has been informed pursuant to section 343-3
of the acceptance of such statement. . . . Affected agencies
and persons who provided written coment to such statement
during the designated review period shall be adjudged
aggri eved parties for the purpose of bringing judicial
action under this subsection .

(Emphases added) .

22 These issues relate to KCP and Wai mana’s second argument and HHC

and DHHL’' s sixth and seventh arguments regardi ng sunmary judgnment.

26



*%**FOR PUBLICATION***

7(b), rather than HRS 8§ 343-7(c), is applicable in this case
because that section governs any “judicial proceeding, the
subj ect of which is the determnation that a statenent [(an EI S)]

is not required for a proposed action[.]” (Enphasis added.)

| nasnmuch as the judicial proceedings arose out of HHC s
“determ nation that a statenent is not required for a proposed
action,” as stated in HRS 8§ 343-7(b), HRS § 343-7(b) applies.

See Wai anae Coast Nei ghborhood Bd. v. Hawaiian Elec. Co., 64 Haw.

126, 637 P.2d 776 (1981) (holding that when an EIS is not
required, the statute of limtations for challenging the action
is determned by HRS § 343-6(b) (HRS 8§ 343-6(b) was renunbered in
1979 in Act 197 and is substantially simlar to HRS § 343-7(b)
(1993))).

Growney and Mauna Kea further maintain that HRS § 343-7
is a statute of limtations relating to “actions,” not parties,
and because Kepoo, Tani noto, and Del a Cruz brought judici al
proceedings within the thirty-day statute of limtations pursuant
to HRS § 343-7(b), the thirty-day period was satisfied.?

HRS § 343-7(b) further states that “[o]thers, by court
action, may be adjudged aggrieved.” The order granting G owney
and Mauna Kea's notion to intervene does not state upon what
grounds the notion was granted. G owney and Mauna Kea noved the

court for leave to intervene, pursuant to HRCP “Rul e 24(a)

23 KCP and Wai mana state that Kepo‘o and Tani noto were the only

parties who chall enged the EA and had the opportunity to submt comments.
However, it is not clear on what date the public notice was published.
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(intervention of right) or, in the alternative, Rule 24(b)

(perm ssive intervention).” They argued in their notion to
intervene that “they are ‘aggrieved’ within the nmeani ng of [HRS]
8§ 343-7[(b)] which governs who can participate in litigation over
whether an [EIS] is required; and they neet the standards for
intervention under both . . . Rule[s] 24(a) and . . . 24(b).”

Growney and Mauna Kea explained in their notion bel ow
that they have a “direct personal interest in whether the
potential adverse environnental inpacts of the proposed plant are
t horoughly considered.” Nanely, Gowney is the president of the
Mauna Kea Homeowners Associ ation which is an association of
i ndi vi dual homeowners in the Mauna Kea residential conmunity, and
he is a native Hawaiian. The Mauna Kea residential comunity is
| ocated approximately two mles fromthe proposed plant. G owney
“surfs and swins in the coastal waters inmedi ately nakai of the
proposed plant and believes that the proposed plant may adversely
inmpact his ability to enjoy these recreational [and cultural]
activities.”

Growney and Mauna Kea are concerned that the proposed
plant will (1) cause air and water pollution which in turn wll
injure their health and di m nish property values and (2) attract
heavy i ndustry which could further aggravate these probl ens.

Such factors woul d appear to satisfy an injury-in-fact

requi renent. See Akau v. O ohana Corp., 65 Haw. 383, 388-90, 652

P.2d 1130, 1134-35 (1982) (holding “that a nenber of the public
has standing to sue to enforce the rights of the public . . . if
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he can show that he has suffered an injury in fact” by

“denonstrat[ing] sonme injury to a recognized interest such as

econonic or aesthetic, and is hinself anong the injured and not

nerely airing a political or intellectual grievance” (enphases
added)) .

By allowi ng G owney and Mauna Kea to intervene, the
court apparently “adjudged” G owney and Mauna Kea “aggrieved”
Wi thin the neaning of HRS § 343-7(b). No party contests that
G owney and Mauna Kea were aggrieved parties under HRS § 343-
7(b).2*

2.

KCP and Wai mana nmaintain that the court |acked
jurisdiction because G owney and Mauna Kea filed their notion to
i ntervene four years after the issuance of the negative
declaration, clearly not within the thirty-day statute of
limtations in HRS § 343-7(b). However, the plain | anguage of
HRS 8§ 343-7(b) does not prohibit the intervention of other
parties beyond the initiation of a judicial proceeding. The
statute states only that “[a]ny judicial proceeding . . . shal
be initiated within thirty days after the public has been

i nformed of such determination[.]” Schmdt v. Bd. of Directors

of Ass’n of Apartnent Omers of Marco Pol o Apartnents, 73 Haw.

526, 531-32, 836 P.2d 479, 482 (1992) (concluding that “the

24 KCP and Wai mana argue that under HRS § 343-7(c), aggrieved parties
are limted to those who have “participated in the public coment period.”
I nasmuch as KCP and Wai mana’s argument pertains to HRS 8 343-7(c), not the
applicable statute, HRS 8 343-7(b), their argunment is inapplicable.
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fundamental starting point for statutory interpretation is the

| anguage of the statute itself . . . . Wiere the statutory

| anguage is plain and unanbi guous, our sole duty is to give
effect to its plain and obvi ous neani ng” (brackets, internal
guotation marks and citation omtted)). Because judici al
proceedi ngs, nanely, Kepoo's, Dela Cruz’s and Taninbto’s actions
were initiated, the HRS 8§ 343-7(b) statute of limtations would
not bar the court’s allowance of intervention by G owney and

Mauna Kea.?® Cf. M ssissippi Food & Fuel Wrkers' Conp. Trust v.

Tackett, 778 So. 2d 136, 142 (Mss. C. App. 2000) (adopting “the
general rule that an insurance conpany's intervention in an
injured worker’s third-party tort claimto assert the conpany’s
right of subrogation is not subject to a statute of limtations
bar so long as the original action was comrenced . . . within the

applicable limtation period’); see also Cook v. Boorstin, 763

F.2d 1462, 1465 (D.C. Cir. 1985) (explaining that generally
circuit courts have “all owed the exhaustion requirenment [pursuit
to civil action under Title VII] to be satisfied vicariously
[(i.e., by other parties)] under certain circunstances”).

Thus, on appeal, the appellants do not challenge the
order granting intervention, but rather, KCP and Wai mana and
HHC/ DHHL assert that G owney and Mauna Kea failed to conply with

HRS § 343-7(b). The appellants do raise in a footnote the

25 HRCP Rul e 24 requires that a motion for intervention be “timely.”

The determ nation of whether a notion is timely, however, is “largely
commtted to the discretion of the [court], and its determ nation will not be
overturned on appeal unless an abuse of discretion is shown.” Stallworth v.

Monsanto Co., 558 F.2d 257, 263 (5th Cir. 1977) (citations omtted).
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observation that G owney and Mauna Kea did not “attach a proposed
pleading to [their] notion to intervene and [have] not filed any
conplaint asserting [their] clains to date.” But, because KCP
and Wai mana and HHC/ DHHL did not raise this argunment in their
menor anda in opposition to Mauna Kea’s notion to intervene, both

parties have waived this issue. See State v. Mses, 102 Hawai ‘i

449, 456, 77 P.3d 940, 947 (2003) (concluding, “[a]s a general
rule, if a party does not raise an argunent at trial, that
argunent will be deened to have been waived on appeal; this rule
applies in both crimnal and civil cases”). Furthernore, as
i ndi cated, the court established the paraneters of the issues
all owed to be raised by G owney and Mauna Kea. 2®
B.

As noted, KCP and Wai nana next contend that G owney and
Mauna Kea did not neet the prerequisites for seeking judicial
review, pursuant to HRS § 343-5(c) and HAR § 11-200-22(B)
because they did not submt any comrents to the 1992-93 draft EI S
and Decenber 1993 EA during the thirty-day review period and
nei t her KCP, Wi mana, HHC, nor DHHL were required to respond to
| ate comrents. Inasnuch as HRS 8§ 343-7(c) does not apply, as
I ndi cated previously, the requirenent that only those who have
participated in the public coment period did not bar G owney and

Mauna Kea’s intervention. Additionally, HAR § 11-200-22(B) does

26 Here, Growney and Mauna Kea explained the effects of the project
on their lives and had attached affidavits of the other plaintiffs approving
of their intervention. Thus, KCP and Wai mana and HHC/ DHHL were apprised of
Growney and Mauna Kea's cl aims against them and the relief they sought and
were not prejudiced by Growney and Mauna Kea's failure to file a conpl aint.
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not affect the court’s jurisdiction over Gowney and Mauna Kea’'s
notion for summary judgnment because this rule does not inpose a
statute of limtations on who may file a judicial proceeding.
Rat her, HAR § 11-200-22(B) nerely requires that comments to an
ElIS or draft EIS be received within a thirty-day period from
notice of the docunment. |If comments are not received within the
thirty-day period, those comments need not be responded to by the
proposi ng agency. HAR § 11-200-22(B)

C.

Finally, HRS § 343-7(c) pertains to the initiation of a
judicial proceeding, “the subject of which is the acceptance of
an [EIS.]” Because HHC did not accept the proposal for an EI S,

t he subject of the judicial proceeding before the court would not
be the "acceptance” of such statenment. G owney and Mauna Kea
were not required to provide witten comments pursuant to HRS
8§ 343-7(c). Hence, HRS 8§ 343-7(c) would not apply. G owney and
Mauna Kea’s objections, therefore, were subject to judicial
revi ew under HRS § 343-7(b).

VI .

“On appeal, an order of summary judgnent is reviewed
under the sanme standard applied by the circuit courts.” Price v.

Obayashi Hawaii Corp., 81 Hawai‘i 171, 177, 914 P.2d 1364, 1370

(1996) (quoting Heatherly v. Hlton Hawaiian Village Joint

Venture, 78 Hawai‘i 351, 353, 893 P.2d 779, 781 (1995)). “[I]n
reviewi ng summary judgnent decisions[,] an appellate court steps

into the shoes of the trial court and applies the sane | egal
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standard as the trial court applied.” Beaner v. N shiki, 66 Haw

572, 577, 670 P.2d 1264, 1270 (1983) (citing Fernandes V.

Tenbruggencate, 65 Haw. 226, 228, 649 P.2d 1144, 1147 (1982)).

Thus, the noving party nust denonstrate that there are no genui ne
i ssues of material fact. 1d. Consequently, “summary judgnent is
appropriate if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and the noving party is entitled to a judgnent as a
matter of law.” 1d. (quoting Heatherly, 78 Hawai‘ at 353, 893
P.2d at 781) (brackets omtted)). W conclude that summary
judgrment was properly granted as to the request of an EIS. %7

VI,

A

To review, under the agency environnental review

process, “[p]rojects or devel opnents within the State of Hawai ‘i
may be subject to the Hawai‘i EI'S laws that require the devel oper
to begin an extensive environnmental review process to determ ne
if the benefit of the proposed devel opnent outwei ghs any
detrinent to the surrounding community.” Price, 81 Hawai‘ at
180, 914 P.2d at 1373. If the project is subject to the
envi ronnmental review process pursuant to HRS § 343-5, the

applicant nust submt an EA to the Ofice of Environnental

2 This conclusion di sposes of KCP and Wai mana’s fourth and seventh

arguments and HHC and DHHL's third and eighth arguments regardi ng summary
judgment for the reasons set forth infra.
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Quality Control (OCEQC). See id. HRS § 343-5(c) states that an

“El S statenent shall be required if the agency finds that the
proposed action may have a significant effect on the
environment[.]” Pursuant to HRS 8§ 343-5(c), the review ng
agency, in this case, HCC, determnes if the project “my have a
significant effect on the environment[.]” HAR 8 11-200-12 is an
adm nistrative rule that outlines “significance factors” for
determ ni ng whether a project “may have a significant effect on
the environnent.” 1d. at 180 n.8, 914 P.2d at 1373 n. 8.
B.

As previously noted, on August 24, 1999, HHC voted that
an EI'S was not required. The nenorandum dated August 24, 1999 to
the HHC from the Land Managenent Divi sion adm nistrator stated

t hat :

As to the issue of consunmption of substantial energy (86,000
gal l ons of fuel oil per day) alone is significant enough to
require[] an EI'S (§11-200-12(13), H. AR ). This

adm ni strative rule becane effective on August 31, 1996. It
is not in effect at the time of then Chairperson Drake’'s
deci sion on November 29, 1993

Regarding this nmatter, the court concluded in conclusion 39 that

[t]he Conm ssion erred as a matter of |aw by applying the
wrong | egal standard and by failing to apply the regul ations
in effect at the time of its decision. H A R 8§ 11-200-
12(13), which was enacted in 1996, was in effect on August
24, 1999, and is applicable to the Comm ssion’s August 24,
1999[] decision to issue a negative declaration and rule
that no EIS is needed. This was not a matter of “affirm ng”
Drake’'s 1993 deci sion. Drake’'s decision was void. The
Commi ssion’s August 24, 1999 decision was the first and only
action by DHHL on the EA. Wi mana and KCP did not have any
vested property right that required the Conm ssion to
pretend that it is still 1993 and ignore 8§ 11-200-12(13)

The Comm ssion commtted a reversible error of |aw when it
ignored § 11-200-12(13).

(Enphasi s added.) G owney and Mauna Kea argued in their notion
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for summary judgnment that “the law requires a full [El S

because an EISis required for all projects that involve
“substantial energy consunption” pursuant to HAR § 11-200-
12(B)(13). KCP and Wai mana contended that “[c]ourts are not

i mmune from prohibitions agai nst taking property w thout just
conpensati on when unpredi ctabl e changes in state | aw operate to
produce such a result.” They assert that because the court’s
ruling was based on a retrospective application of HAR § 11-200-
12(13), its action contravened HRS 8 3-1 (1993), which states
that no | aw shall have retrospective application unless clearly
expressed or obviously intended.?® Gowney also assuned that the
HHC applied the admnistrative rule as effective in 1993.
However, the court, in conclusion 40, stated that its decision
was al so apparently separately and i ndependently based on the

statute and prior version of HAR § 11-200-12.

An EIS is required for the proposed power plant. As a
matter of law, the |ease of state lands for this use is a
use of state lands and the proposed power plant, which would
burn 86, 000 gallons of fuel a day, would result in
“substantial energy consunption,” triggering a requirement
of an EI'S under HAR 8§ 11-200-12(13). Even without the 1996
amendnments to 8§ 11-200-12, the Court would find that a 58-
megawatt power plant which burns 86,000 gallons per day and
di scharges 11 mllion gallons per day of wastewater and
exceeds federal significance levels for air pollution, as
set forth in the EA, may have substantial environmenta

i mpact .

(Enphasi s added.)

28 KCP and Wai mana and HHC and DHHL both argue that there are genuine
issues of material fact as to “substantial energy consunption.” KCP and
Wai mana argue that based on Dedman v. Bd. of Land & Natural Res., 69 Haw. 255
740 P.2d 28 (1987), “an agency’s quantification of energy consunption was a
factual determ nation that could not be reversed unless it was ‘clearly
erroneous.’” As indicated, the court’s ruling was correct, based on the
statute, wi thout resort to the HAR.
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Thi s concl usi on was supported by the foll ow ng rel evant

finding of the court:

3. As described in the EA, p. 18, the proposed power
pl ant woul d burn approxi mately 86,000 gallons of oil per
day. The plan would feature “a dual-train conmbined cycle
pl ant consisting of two combustion turbine generators . . .,
two heat recovery steam generators . . ., and one steam
turbine generator.” EA p. 8 Ol to fuel these generators
woul d be brought in by sea to Kawai hae Harbor, and then
punmped t hrough pipes running under the State highway to the

pl ant. EA p. 18. The plant would be a “major source” of
air pollution, emitting hundreds of tons of pollutants. EA
Appendi x C. Emi ssions fromthe project will exceed

significance | evels under the Prevention of Significant
Deterioration program (40 C.F. R. 52.21). EA at 58

No party specifically disputes finding 3.2 This court has held
that “sufficiency of an [EIS] is a question of law, which is
properly addressed through the summary judgnment procedure[.]”
Price, 81 Hawai‘i at 181-82, 914 P.2d at 1374-75.

VI,

HRS 8§ 343-5(c) provides that an environnmental inpact
“statenment shall be required if the agency finds that the
proposed action may have a significant effect on the
environment.” (Enphasis added.) HRS § 343-2 defines

“significant effect” as

the sum of effects on the quality of the environnment,
including actions that irrevocably commt a natura
resource, curtail the range of beneficial uses of the
environment, are contrary to the State’s environnmental
policies or long-termenvironnmental goals as established by

|l aw, or adversely affect the econom c or social welfare.
In construing a statute, “the fundanental starting
point . . . is the language of the statute itself[.]” Schm dt,

73 Haw. at 531, 836 P.2d at 482. The term“nmay” in HRS 8§ 343-

29
their EA, they do not challenge this finding
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5(c) is not defined. However, “[w here . . . the operative

| anguage . . . is undefined in a statute, we presune that the
words in question ‘were used to express their neaning in conmon
| anguage.’” 1d. at 532, 836 P.2d at 482 (quoting In re Tax

Appeal of Lower Mapunapuna Tenants Ass’'n, 73 Haw. 63, 68, 828

P.2d 262, 266 (1992)); see also HRS § 1-14 (1993) (stating that
“words of |law are generally to be understood in their nost known
and usual signification, without attending so nuch to the literal
and strictly grammatical construction of the words as to their
general or popular use or neaning”). “May” is defined as “be in

sone degree likely.” Wbster’s Third Wrld Dictionary 1396

(1961).3% Thus, the term“may” in HRS § 343-5(c) should be
construed as “likely” in comon parlance. The proper inquiry for
determ ning the necessity of an EI S based on the | anguage of HRS
8§ 343-5(c), then, is whether the proposed action wll “likely”
have a significant effect on the environnent.3

A

In Mbl okai Honest eaders Coop. Ass’'n v. Cobb, 63 Haw

80 “May” is also defined as “shall, must —used esp[ecially] in
deeds, contracts, and statutes[.]” Webster's Third World Dictionary at 1396
However, “may” is not used in a mandatory sense since the statute does not
require that significant impacts nmust be proved. This court has said that
when the verbs “shall” and “may” “are used in the same statute, especially
where [they] are used in close juxtaposition, we infer that the |egislature
realized the difference in meaning and intended that the verbs used should
carry with themtheir ordinary meanings.” Gray v. Admin. Dir. of the Court
84 Hawai ‘i 138, 149, 931 P.2d 580, 591 (1997) (quoting In re Fasi, 63 Haw.
624, 626-27, 634 P.2d 98, 101 (1981)) (citations omtted).

st Also, “likely is a word of general usage and conmmon under st andi ng

broadly defined as of such nature or so circumstantial as to make something
probabl e and having better chance of existing or occurring than not.” Black’'s
Law Dictionary 925 (6th ed. 1990) (citing People v. Randall, 711 P.2d 689, 692
(Col o. 1985)).
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453, 629 P.2d 1134 (1981), the Honesteaders chal |l enged an
agreenent between the Board of Land and Natural Resources and

Kal uakoi Corporation for the use by Kal uakoi of transm ssion
facilities of the Ml okai irrigation system Kaluakoi sought
such use to transport water to its resort on the west side of

Mol okai . 1d. at 455, 629 P.2d at 1137. The Honesteaders all eged

that the agreement was void because, inter alia, “no [EIS] as

requi red by HRS Chapter 343 had been sought by the Board.” [d.
at 456, 629 P.2d at 1138. The defendants noved for summary
j udgnment which the court granted and the Honesteaders’ clains
were dismssed. 1d. at 457, 629 P.2d at 1138.

On appeal, this court affirnmed the award of summary
j udgment for the defendants because the “proposal and Board
approval . . . antedated the effective date of the rel evant
provi sions of Chapter 343[.]” 1d. at 456, 629 P.2d at 1138.
However, this court stated that, had the rules been effective, it
woul d have determned that an EI'S was required. 1d. at 463-64,
629 P.2d at 1142. Exam ning HRS chapter 343 EI S requirenents and
the definitions of “significant effect” in HRS § 343-2(11)3* and

“envi ronnental inpact statenent,”3® the court concluded that an

82 Mol okai Homest eaders, 63 Haw. at 465-55, 629 P.2d at 1143
(quoting HRS & 343-2(11)). This definition has not changed and is presently
renunbered as HRS § 343-2.

33 The definition of environmental inpact statement which the court

relied on stated that an “environmental inmpact statement” was

an informational document . . . which discloses the

environmental effects of a proposed action, effects of a

proposed action on the econom c¢c and social welfare of the

community and State, effects of the economc activities
(continued. . .)
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ElS would be required for the project. 1d. at 465-66, 629 P.2d

at 1143-44. The deci sion reasoned that

[a] proposal whose approval would facilitate the devel opment
of a large resort conplex in a previously unpopul ated area
through the use of the Mol okai Irrigation System s pipeline,
allow water to be transported fromits source to another
area, and cause a rise in the salinity of the systems
irrigation water would be within the purview of activities
covered by Chapter 343. The use of a government pipeline
the implicit comm tment of prime natural resources to a
particul ar purpose, perhaps irrevocably, and the substantia
soci al and econom c consequences of the governnmental
approval of the proposal would dictate the preparation of an
El S.

Id. at 466-67, 629 P.2d at 1144 (enphasis added).
B.

The EA in the present case indicates that the proposed
power plant would essentially commt 86,000 gallons of fuel to
pl ant operations per day, wthdraw 10.4 mllion gallons of
groundwat er per day, and di scharge hundreds of tons of air
pollutants into the atnosphere each year, exceeding significance
| evel s under the Prevention of Significant Deterioration program
Al t hough Growney and Mauna Kea mai ntain that numerous “undi sputed
facts” show that the power plant “may have a significant effect
on the environnment,” the aforenentioned facts neet the definition

of “significant effect.” As defined in HRS § 343-2, “significant

33(...continued)
arising out of the proposed action, measures proposed to
m nimze adverse effects, and alternatives to the action and
their environmental effects.

Mol okai Honmest eaders, 63 Haw. at 465, 629 P.2d at 1143 (quoting HRS § 343-
2(9)). This definition has not changed

34 In 1985 Chapter 200 of the Department of Health Adm nistrative
rules pertaining to environmental inmpact statements was adopted. Subsequent
to this adoption, agencies were required to consider the significance criteria
as set forth in HAR § 11-200-12.
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effect” includes irrevocable comm tnment of natural resources.
The burning of thousands of gallons of fuel and the w thdrawal of
mllions of gallons of groundwater on a daily basis will “likely”
cause such irrevocable conmtnment. Therefore, the preparation of
an EI'S was required pursuant to both the comon neani ng of “nmay”
and the statutory definition of “significant effect.”

The power plant also involves effects that are simlar

to the effects of the proposed project in Ml okai Honesteaders.

In addition to the substantial fuel consunption and w thdrawal of
groundwat er, the proposed plant would increase the salinity of

t he groundwater (because of the re-injection of water w th higher
salinity levels into the injections wells), bring oil by sea to
Kawai hae Harbor, and punp the oil through pipes runni ng under the
State highway to the plant. These aspects of the power plant
mrror the effects posed by the use of the transni ssion
facilities of the Ml okai Irrigation System a project that would

have necessitated an EIS. Ml okai Honesteaders, 63 Haw. at 467,

629 P.2d at 1144.

Finally, as the court observed, an EI S was nmandat ed by
the pre-1996 rule for “significance criteria.” Even though the
“substantial energy consunption” category did not exist when
Chai rperson Drake issued the negative declaration in 1993, the
proposed project triggered at | east one other category that was
in existence in 1993, nanely that it “[i]nvol ves an irrevocabl e

commtment to | oss or destruction of any natural or cultural
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resource.” HAR 8 11-200-12(b). As previously discussed, the
wi t hdrawal of 10.4 mllion gallons of groundwater and the burning
of 86,000 gallons of fuel on a daily basis “[i]nvol ves an
irrevocable commtnment to | oss or destruction of” natural
resources. Thus, an EI'S was required pursuant to HRS 8§ 343-5(c)
and under both the pre- and post-1996 versions of the
significance criteria enunmerated in HAR 8§ 11-200-12(b).

I X.

Next, HHC and DHHL argue that the court “abused its
discretion [in] . . . voiding the General Lease where all that
was i ntended by chapter 343 and Kepoo | could have been
acconpl i shed by, at nost, enjoining construction of the power
plant until an EISis conpleted.” Simlarly, KCP and Wi mana
assert that, under Kepoo I, “HRS Chapter 343 cannot have any
effect on the | and beyond the incidental effect of stalling a
proj ect pending certain informational and procedural
requi renents.”® Thus, KCP and Wai mana reason that the
“rationale in Kepoo |I precludes any ‘voiding of a DHHL Ceneral
Lease . . . since such action is clearly nore than ‘i ncidental

and directly affects the nmanagenent, control and use of DHHL

35 In context, Kepoo | stated that “[a]lthough nonacceptance has the

incidental effect of stalling the proposed project, the principal objective is
to ensure that decision makers consider potential environmental impacts and
prepare informational documents. Therefore, the effect of HRS ch. 343 on the
land is nerely incidental to the procedural and informational nature of the
statute.” Kepoo |, 87 Hawai ‘i at 100-01, 952 P.2d at 388-89.
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| and. " 3¢

Conversely, G owney and Mauna Kea argue that under HRS
8 343-5(c), “[a]cceptance of a required final statenent [ElS]
shall be a condition precedent to approval of the request and

commencenent of proposed action,” see Kahana Sunset Omers Ass’'n

v. County of Maui, 86 Hawai‘i 66, 75, 947 P.2d 378, 387 (1997)

(vacating a special managenent area use permt for failure to
conply with chapter 343), and Kepoo | recognizes that “the
invalidation of a state agency action may occur as a result of
the application of Chapter 343 and that such an invalidation
woul d be incidental to the informational and procedural
requi renents of Chapter 343.”

The court in its Novenber 23, 1999 decision granting
Growney and Mauna Kea's notion for summary judgnent, decl ared
generally in conclusions 41, 42 and 43 that Lease No. 242 was

void. Conclusion 41 states that

[wl hen an EIS is required, “acceptance of a required [El S]
shall be a condition precedent to approval of the request

and commencenent of proposed action.” [HRS] 8§ 343-5(c)
[sic®]. [Kepoo I], 87 Haw[ai‘] at 100. Because the |ease

of state land is a use of state |land even before
construction begins, [HAR] § 11-200-5(c), when an EIS is
required, an agency cannot enter into a | ease of state | ands
until a final EIS is conmpleted and accepted in accordance
with all of the requirements of Chapter 343 and the
regul ati ons thereunder

36 According to KCP and Wai mana, the voiding of the Lease “created a
conflict between the constitutional mandate of the HHCA and the statutory
provi sion of chapter 343 . . . [specifically, t]lhe [court’s] application of

chapter 343 undercut[s] the HHC s constitutional right to exclusive management
and control of its |ands under section 204, HHCA, and section 4 of the Hawai ‘i
Adm ssi ons Act.”

87 The citation by the court in conclusion 41 should read HRS § 343-
5(b). Kepo‘o |, 87 Hawai ‘i at 100, 952 P.2d at 388.
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Concl usion 42 explains that “DHHL had no | egal authority to enter
into [ Lease No. 242] before a final EIS was conpl eted and
accepted in accordance with [c]hapter 343 and [HAR] § 11-200-1 et
seq.” Finally, Conclusion 43 states that “Lease [No.] 242 is
voi d because DHHL entered into the | ease before a final EIS for
t he power plant project was conpleted and accepted in accordance
wi th Chapter 343.”
X.

Kepo'o | determ ned that HRS chapter 343 does not
conflict with the HHCA. 87 Hawai‘i at 99-102, 952 P.2d at 387-
90. It was acknow edged that HHCA § 206 (1993) states that
“[t]he powers and duties of the governor and the board of |and
and natural resources, in respect to lands of the State, shal
not extend to |ands having the status of Hawaiian honme | ands,
except as specifically provided by this title.” 1d. at 99, 952
P.2d at 387 (brackets in original and enphasis omtted).
However, this limtation is not absolute. Kepoo | reasoned that

based on prior case law, State v. Jim 80 Hawai‘ 168, 907 P.2d

754 (1995), “police power regulations apply to Hawaiian hone

| ands, and executive officials nay enforce them as |long as these
regul ations do not significantly affect the land.” 87 Hawai‘ at

99, 952 P.2d at 387. “HRS ch. 343 involves EIS requirenments and

is therefore a type of environnental regulation . . . enacted for
t he purpose of protecting the public safety, health, and

wel fare.” 1d. As such, “HRS ch. 343 . . . is a police power
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regulation.” 1d. Hence, it was concluded that HRS chapter 343
did not conflict with the limtations on executive power set out
in the HHCA because HRS chapter 343 (1) is a “police power

regul ation” and (2) “does not significantly affect the land.”
Id. at 99, 952 P.2d at 387.

Kepo'o | held that although application of chapter 343
can have an affect on the land, “these effects are incidental to
the procedural and informational requirenents at the heart of HRS
ch. 343.” 87 Hawai‘i at 100, 952 P.2d at 388. |In arriving at
this conclusion, this court also considered that HRS § 343-5(b),
governi ng agency actions, requires “[a]cceptance of a required

final [EIS as] a condition precedent to inplenentation of the

proposed action.” 1d. (enphasis added). Simlarly, HRS § 343-
5(c), the counterpart for applicant actions, cited by G owney and
Mauna Kea, states, “[a]cceptance of a required final statenent

shall be a condition precedent to approval of the request and

conmmencenent of proposed action.” (Enphasis added.) Thus, based

upon this “condition precedent” |anguage, inplicit in Kepoo | is
t he acknow edgnment that, even where Hawaiian honme | ands are

concerned, projects that fail to conply with § 343-5 woul d not be
permtted to proceed. Indeed, the opinion stated, “[i]t is true
that if a project’s final EIS is not accepted, the project cannot

go forward.” 1d.
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Thus, Kepoo | rendered a general determ nation that
HRS chapter 343 and the HHCA do not conflict.®*® Contrary to KCP
and Wai nana’ s assertion, the decision did not dictate that
chapter 343 can be applied to Hawaiian hone |lands only to the
extent that effects on the land remain incidental. As the
foll owi ng | anguage fromthe decision explained, any effect of

chapter 343 would be, “at nost,”* incidental

Nonacceptance . . . indicates that the procedural and
informati onal requirements of HRS ch. 343 have not been
fulfilled. Although nonacceptance has the incidental effect
of stalling the proposed project, the principal objective is
to ensure that decision makers consi der potentia

envi ronment al i npacts and prepare informational documents.
Therefore, the effect of HRS ch. 343 on the land is nerely
incidental to the procedural and informational nature of the
st at ut e.

Id. at 100-01, 952 P.2d at 388-89 (enphasis added).
In light of Kepoo I and HRS § 343-5(c), Lease No. 242

is void. The court correctly concl uded that

[ b]ecause the | ease of state land is a use of state |and
even before construction begins, H A R § 11-200-5(c),[*]

38 In Kepoo I, this court also “noted that the incidental effect on
the land . . . involves agency proposals under HRS § 343-5(b). In contrast
for applicant proposals under HRS § 343-5(c), the governor is not the
accepting authority.” |d. at 101, 952 P.2d at 389 (enphasis in original).
Therefore, “because the governor is not involved [and DHHL is the accepting
authority], there is no conflict with the HHCA.” 1d. Lease No. 242 is an

applicant proposal by KCP and Wai mana and therefore no conflict between
chapter 343 and the HHCA exists

89 Kepoo | stated, “HRS ch. 343 has, at nost, an incidental inmpact
on Hawaiian home lands.” [|d. at 102, 952 P.2d at 390 (enphasis added).

40 HAR § 11-200-5(c) states that “[u]se of state or county funds
shall include any form of funding assistance flowing fromthe State or county,
and use of state or county |lands includes any use (title, lease, permt,
easement, licenses, etc.) or entitlement to those lands.” This regulation
i npl ements HRS § 343-5(a)(1), which requires the preparation of an
envi ronment al assessnment for “use of state or county lands.” This court has
al ready determ ned that Hawaiian home | ands are “state | ands” for purposes of
chapter 343:

(continued...)
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when an EI'S is required, an agency cannot enter into a | ease

of state lands until a final EIS is conpleted and accepted
in accordance with all of the requirements of Chapter 343
and the regulations thereunder. . . . [Therefore,] DHHL had

no |l egal authority to enter into General Lease 242 before a
final EI'S was conpleted and accepted in accordance with

Chapter 343 and H.A.R. 11-200-1 et seq

(Enmphasi s added.) HRS 8§ 343-5(c) renders “[a]cceptance of a
required final statement . . . a condition precedent to approval
of the request and commencenent of proposed action.” DHHL's
execution of Lease No. 242 represents such an “approval” of KCP
and Wai mana’ s “request and conmencenent” of the proposed power

pl ant i nasrmuch as DHHL committed the state |lands to such use.

The | ease directs that the prem ses shall be used “solely for the
construction, operation, repair, or replacenent of a power
generating facility(s), desalination facility(s) and/or other
facilities providing services to or receiving services fromsaid
facility(s).” It also commts DHHL to “cooperate with [ KCP and
Wai mana] in obtaining all . . . approvals and permts” and “to
exercise its discretion in favor of [KCP and Wai mana] and not
require [KCP and Wainana] to obtain . . . discretionary permt[s]
or authorization[s].” Mreover, as the court noted, HAR § 11-
200-5(c) specifically defines “use of state or county lands” to

i nclude | eases. Thus, Lease No. 242 represents actual use of

state lands, not nerely a “request” to use or a “commencenent” of

4(...continued)
[1]t is not unreasonable to interpret the term“state | ands”
in HRS 8 343-5(a) (1) as including Hawaiian home | ands.
Hawai i an home | ands are certainly unique “state |ands,” with
special duties attached to them but they are “state |ands”
nevert hel ess.

Kepo‘o |, 87 Hawai ‘i at 97-98, 952 P.2d at 385-86.
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use. The |l ease, therefore, was executed in contravention of HRS
§ 343-5(c) inasnmuch as the condition precedent -- “acceptance of
a required final statement” -- was not satisfied.

Finally, as anticipated in Kepoo I, the voiding of
Lease No. 242 “nerely places a hold on [a] particular DHHL
project[] until DHHL conplies with the procedural and
informational requirenents of the statute.” 87 Hawai‘i at 101,
952 P.2d at 389. The voiding of the | ease does not
“affirmatively dictate how the land may be used[,] . . . [which
woul d] constitute a direct and significant effect on the land[,]”
id., but, rather, “has the incidental effect of stalling the
proposed project[.]” 1d. at 100, 952 P.2d at 388. The court’s
determ nati on does not preclude the execution of a new | ease once
KCP and Wai mana prepare, and DHHL accepts, the EIS in accordance
wi th chapter 343.

Xl .

Having affirnmed the court’s determ nation that Lease
No. 242 was void at its inception, we now address KCP and
Waimana’s final point that the “ruling unconstitutionally
deprived KCP of its vested rights in the Lease w thout just
conpensati on and wi thout due process of law.” KCP and Wai nana

argue that (1) pursuant to Aged Hawaiians v. Hawaiian Hones

Commin, 78 Hawai‘ 192, 891 P.2d 279 (1995), Lease No. 242 was a
property interest that entitled themto due process protection;

(2) “under HRS 8 3-1, no |law has any retrospective effect unless
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clearly expressed or obviously intended particularly where
substantive rights are involved”; and (3) they were deprived of
“economc viability with regard to the Lease” and that such
deprivation “constituted a taking of property interests w thout
just conpensation and wi thout due process of law.]”
A

Due process clains are analyzed in two steps. The

first inquiry is whether a clai mant has been deprived of a

property interest. See Aged Hawaiians, 78 Hawai‘i at 211, 891

P.2d at 298 (concluding that “[a] fundamental requirenent for a
successful due process claimis the deprivation of a property

interest”) (citation omtted); Bush v. Hawaiian Hones Commin, 76

Hawai i 128, 136, 870 P.2d 1272, 1280 (1994) (noting that the
“claimto a due process right to a hearing requires that the
particul ar interest which the claimant seeks to protect be
‘property’ within the nmeaning of the due process clauses of the
federal and state constitutions”). Second, after “a cl ai mant
denonstrates a sufficient property interest, the court mnust

bal ance [three] factors to determ ne the specific procedures
required to satisfy due process” guarantees.* 78 Hawai‘i at 212,

891 P.2d at 299.

41 The three factors include “(1) the private interest which will be

affected; (2) the risk of an erroneous deprivation of such interest through
the procedures actually used, and the probable value, if any, of additional or
alternative procedural safeguards; and (3) the governmental interest,
including the burden that additional procedural safeguards would entail.” 78
Hawai i at 212, 891 P.2d at 299.
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“A ‘property interest’ is not limted to ‘the
traditional right-privilege distinction, . . . but also includes
benefits which one is entitled to receive by statute.” 1d. at
211, 891 P.2d at 298 (internal quotation marks, brackets, and

citations omtted). |In Aged Hawaiians, the claimnts asserted,

inter alia, that the HHC “violated [their] due process rights

by failing to . . . afford themthe opportunity to request
that an evidentiary hearing be held on the Conm ssion’s pastoral
| ot award plan prior to [its adoption], in accordance with HRS
Chapter 91[.]” Id. at 198-99, 891 P.2d at 285-86 (brackets
omtted). This court concluded that because “qualified HHCA
beneficiaries on honestead waiting lists are entitled to
homestead awards[,] . . . the Aged Hawaii ans’ [due process]
clains [were] based upon valid property interests[.]” 1d. at 211
891 P.2d at 298. In light of this holding, KCP and Wai mana

assert that if “prospective |essees of pastoral |eases under the

HHCA possess property rights substantial enough to be entitled to
due process protection[,] . . . it is clear that existing HHCA
| essees such as KCP possess substantial vested property rights.”
(Enmphasis in original.)

Lease No. 242, however, was executed in contravention
of chapter 343. Thus, KCP and Wai nana are not “existing HHCA
| essees.” The court’s decision that the | ease was void did not
deprive KCP and Wai mana of any interest they were entitled to

under |law. Mreover, KCP and Wai mana have had anpl e opportunity
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to be heard throughout this extensive period of litigation, which
i ncludes two appeals to this court. To reiterate, the voiding of
Lease No. 242 nerely delays the project so that DHHL may
appropriately consider environnental effects before rendering a

decision to | ease, as the legislature intended. See Ctizens for

the Protection of the North Kohal a Coastline, 91 Hawai < 94, 105,

979 P.2d 1120, 1131 (1999) (recognizing that “environnental
revi ew nust occur early enough to function practically as an
i nput into the decision nmaking process” because “[a]fter ngjor
I nvestnent of both tinme and noney, it is likely that nore
environnmental harmwi |l be tolerated”) (internal quotation marks
omtted).* Therefore, KCP and Wai nana were not deprived of a
property interest.

B.

KCP and Wai nana al so argue that the “court’s ruling was
based on a retroactive application of . . . HAR § 11-200-12(13)
[the “substantial energy consunption” category] to KCP's 1993
EA.” It is “well-settled that ‘no | aw has any retrospective
operation, unless otherw se expressed or obviously intended.’”

Richard v. Metcalf, 82 Hawai‘i 249, 921 P.2d 169 (1996) (quoting

HRS § 1-3 (1993)). However, the voiding of Lease No. 242 was not

42 KCP and Wai mana argue that they have “expended substantial sums in
devel opment costs and litigation costs in reliance on” Lease No. 242 and the
1993 negative declaration and that all permts and approvals received to date
are jeopardized. I ndeed, these arguments are precisely why the environnmental
review process should be inplemented “at the “earliest possible tinme” in the
agency decision making process, that is, to avoid “post hoc rationalization to
support action already taken.” 91 Hawai ‘i at 105, 979 P.2d at 1131 (brackets
omtted, enmphasis in original).
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based upon a retroactive application of the new “substanti al
energy consunption” anendnent to the HAR  As discussed supra, an
ElI'S was required pursuant to HRS § 343-5(c) and under both the

pre- and post-1996 versions of the significance criteria

enunerated in HAR § 11-200-12(b). The |ease was void under 1993,
1999, and current law. Therefore KCP and Wi mana do not succeed
on the retrospective application argunent.
C.
KCP and Wi mana also fail on their takings claim To
succeed on a takings claim a claimant nust first establish “a
vested interest protectable under the Fifth Anendnent[.]” Sangre

de Cristo Dev. Co., Inc. v. United States, 932 F.2d 891, 894

(10th Gr. 1991). After a vested interest is established, the
court determ nes whether the governnment’s action constituted a

taki ng under the Fifth Amendnent. [d. |In Sangre de Cristo, a

case alnost factually identical to ours, the Tenth Crcuit held
that an “invalid | ease contract . . . vested no property
interest” in the lessee. 1d. at 895. |In that case, a devel oper

| eased | ands fromthe Pueblo to develop a world class golf course
and residential community. 1d. at 893. After the Departnent of
the Interior (Departnent) approved of the | ease as required under
federal |aw, neighboring | andowners and nonprofit environnmental
groups brought suit to enjoin construction, claimng the
Department’ s approval was invalid because no environnental inpact

study was conpleted. 1d. The |Iandowners and environmnent al
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groups succeeded on their appeal to the Tenth Crcuit and
obtained an injunction that prohibited the United States from
“approving, allowing or acting in any way on subm ssions or
approvals required or permtted under the | ease agreenent until
the environnental inpact of the project had been studi ed and
evaluated.” 1d. (internal quotation marks and citation omtted).
Over the next four and one-half years, the devel oper
and other federal entities worked to prepare an EIS. [d. But
during that tinme, new Pueblo | eaders questioned the |ease and
eventual |y asked the Departnent to void the lease. 1d. The
Department agreed and rescinded “its prior approval of the |ease

based upon environnental considerations as well as the Pueblo’s

opposition to the lease.” |d. The devel oper sued, cl ai m ng,
inter alia, a wongful taking under the Fifth Anendnent. [d. at
894.

The Tenth Circuit rejected the takings claim holding
that the devel oper “did not possess a vested interest in the
| ease at the tinme the Departnent rescinded its approval.” 1d. at
894. The court noted that in the prior appeal, it “held that
initial approval of the | ease by the Departnent was invalid
because it was not preceded by the requisite environnental
study.” 1d. It then focused on the |lack of any valid approval
by the government: *“actions by the |ocal agency contrary to the
regul ations and contrary to the best interest of the Indian do

not create a vested interest in the |lease. Agents of the
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government nust act within the bounds of their authority; and one
who deals with them assunes the risk that they are so acting.”
Id. (internal quotation marks, brackets, and citations omtted).
Accordingly, the court affirned dism ssal of the devel oper’s
takings claim holding that the Departnment’s rescission “did not
di vest [the devel oper] of a |easehold interest because [its]

i nterest never vested in the first place.” [1d. at 895.

Even though the court voided Lease No. 242 al nost siXx
years after it was executed, |like the devel oper in Sangre de
Cristo, KCP and Wai mana did not acquire a vested interest in the
| ease because it “was not preceded by the requisite environnental
study[,]” id. at 894, which, in Hawai‘i, is “a condition
precedent to approval of the request and commencenent of proposed
action.” HRS § 343-5(c). KCP and Wi mana “assune[d] the risk”
that DHHL had the authority to enter into the |l ease. Because the
negative decl aration, upon which Lease No. 242 was based, did not
conport with chapter 343, the |l ease was void and no rights could

have vested in KCP and Wai nana. Cf. County of Kauai v. Pac.

Standard Life Ins. Co., 65 Haw. 318, 325, 653 P.2d 766, 772

(1982) (noting that the vested rights doctrine focuses “upon
whet her the owner acquired real property rights which cannot be

taken away by governnent regulation” and hol ding that *“any
approvals or permts for a proposed devel opnent issued after
certification of a referendumto repeal a zoning ordi nance

affecting the project site but before term nation of the
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ref erendum procedure do not constitute official assurance on
whi ch the devel oper has a right to rely[,]” id. at 332, 653 P.2d
at 776). Hence, we need not address whether the court’s action

constituted a taking. See Sangre de Cristo, 932 F.2d at 894

(declining to address the takings issue upon determ nation that
t he devel oper “did not possess a vested interest in the |ease”).
X 1.

Accordingly, the court’s August 15, 2000 anended fi nal

judgment is affirnmed.
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