CONCURRI NG OPI NI ON BY ACOBA, J.,
INVWHCHRAML, J., JONS

The primary issue in this case was whet her Def endant -
Appel I ant Byran K. Uyesugi (Defendant) |acked substantia

capacity, i.e., an extrenely limted capacity, see State v.

Nuet zel , 61 Haw. 531, 550-51, 606 P.2d 920, 932 (1980), to
appreci ate the wongful ness of his conduct or to conformhis
conduct to the requirenents of law. Under the circunstances of
this case, the challenged instructions did not result in
substantial prejudice to Defendant. |In light of the burden on
Def endant to prove by a preponderance of the evidence that he

| acked substantial capacity and anpl e evidence that he did not, |

believe the errors were harm ess beyond a reasonabl e doubt.

Accordingly, | concur in the result reached.
However, inasmuch as simlar issues will likely arise
in future cases, | register ny position as it differs fromthe

majority’s view on the followng matters: (1) the lack of a
definition for the term“appreciate” in the jury instructions
relating to the insanity defense!; (2) the najority’ s adoption of
a subj ective/objective test for the term“wongful ness” in the
same instruction; (3) the failure to include a jury unanimty
clause in the “insanity” instruction; (4) the lack of a unanimty
requirenent in the mtigating mansl aughter instruction; and

(5) the giving of the mansl aughter instruction before the

! For convenience, | refer to Hawai‘ Revised Statutes (HRS) § 704-
400 (1993), the defense of “physical or nmental disease, disorder or defect[,]”
as the “insanity” defense.



i nstruction concerning insanity. Because this opinionis
publ i shed and, thus, establishes precedent in our jurisdiction,
see Appendi x A attached hereto, the rules of |aw involved extend

beyond this case al one.

The insanity defense, HRS § 704-400 (1993), 2 precludes
responsi bility for otherwise crimnal conduct if “the person

| acks substantial capacity either to appreci ate the w ongful ness

of the person’s conduct or to conformthe person’s conduct to the
requi renents of the law.” (Enphasis added.). In that regard, the

jury was instructed as foll ows:

[T Defendant is not crimnally responsible for his
conduct if it is nmore likely than not or nobre probabl e than
not that, at the time of the charged offense(s) and as a
result of a physical or nental disease, disorder or defect,
[1 Defendant |acked substantial capacity either to
appreciate the wongful ness of his conduct or to conformhis
conduct to the requirenments of the I aw

A person “lacks substantial capacity” either to
appreci ate the wongful ness of his conduct or to
conformhis conduct to the requirements of the law if
his capacity to do so has been extrenely linted by
physi cal or nental disease, disorder or defect. The
phrase “lack of substantial capacity’ does not nean a

2 HRS § 704-400 sets forth the defense as foll ows:

Physical or mental disease, disorder, or defect
excluding penal responsibility. (1) A person is not
responsi bl e, under this Code, for conduct if at the
time of the conduct as a result of physical or nental
di sease, disorder, or defect the person | acks
substantial capacity either to appreciate the
wrongful ness of the person’s conduct or to conformthe
person’s conduct to the requirenents of the | aw.

(2) As used in this chapter, the ternms “physica
or nental disease, disorder, or defect’ do not include
an abnormality manifested only by repeated penal or
ot herwi se anti-social conduct.

(Bol df aced font in original.) (Enphasis added.)
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total [ack of capacity. |t nmeans capacity which has
been inpaired to such a degree that only an extrenely
linted anbunt rennins.

(Enmphases added.) Defendant did not request a definition of the
term “appreciate” or “wongful ness” as used in HRS § 704-400.
However, on appeal, Defendant raises as error the court’s failure
to define them The court did advise the jury that “[u]nless
ot herwi se provided, the words used in these instructions shall be
given their ordinary neaning, taken in their usual sense, and in
connection with the context in which they appear.”

In rendering instructions, trial judges are vested with
the responsibility of providing jurors with cogent instructions
and definitions to ensure that a jury will consider a case in a

| ogical and intelligent manner. See State v. Kinnane, 79 Hawai ‘i

46, 50, 897 P.2d 973, 977 (1995). Thus, it is the role of the
court, not the witnesses or the parties, to provide the pertinent
definitions of lawto the jury so that the jury may properly

apply the facts to the law. Indeed, the court’s responsibility

i ncl udes acting as the jury's guide to the | aw State v.
Kupau, 10 Haw. App. 503, 514, 879 P.2d 559, 564 (1994) (quoting

People v. Wckersham 650 P.2d 311, 319 (Cal. 1982), overruled on

ot her grounds by People v. Barton, 906 P.2d 531, 539 (Cal.

1995)). This principle governs our overview of a trial court’s

i nstructions.



(I
A

In that regard, this court reviews jury instructions
given by the trial court to determ ne whether “when read and
considered as a whole, the instructions given are prejudicially
i nsufficient, erroneous, inconsistent or msleading.” State v.
Val entine, 93 Hawai ‘i 199, 203, 998 P.2d 479, 483 (2000).
| nasnuch as several experts testified as to different meani ngs of
the term it would have been preferable for the court to have
instructed the jury as to the definition of “appreciate.” Under
ot her circunstances, the failure to do so may constitute
reversible error.

The prosecution and its wi tnesses defined “appreciate”
in ternms of Defendant’s ability to know right fromwong. To
illustrate the point, prosecution expert witness Dr. Thomas
Cunni ngham indicated that, “[i]n a case like this, [he]
generally look[s] for certain types of evidence that would
indicate that a person is not able to recognize the difference
between right and wong.” Simlarly, Dr. Janmes Tom G eene,
anot her prosecution expert, testified that, “[o]n the test | gave
[ Defendant], he’'s clear. There’'s absolutely no bad judgnent.

Judgnent has to do with the ability to differentiate and
determne a right fromwong behavior.” Dr. Leonard Jacobs, also
testifying for the prosecution, related that he did not “find

anything that satisfied [hin] that [Defendant] in fact did not



know right fromwong[.]” During cross-examnation, Dr. Jacobs
further clarified that, as he understood the term “appreciate”
means “to know.” In addition, a prosecution rebuttal wtness,
Dr. Harold Hall, defined “appreciate” as “to know or to
realize[,]” although during cross exam nation he conceded t hat
“appreciate” “goes beyond a sinple knowi ng what’s legally right
or wong[.]” Simlarly, another prosecution expert wtness, Dr.

M chael Wl ner, testified that “appreciate” neant “to
recogni ze[.]”

Contrastingly, the defense experts testified that
“appreci ate” essentially neans “to accurately weigh.” Dr. Park
Dietz clarified that “[a] person can know t hat sonething is right
or know that it is wong. To appreciate how wong sonething is
means that things vary in how wong they are, and an individual
needs to be able to gauge the severity, the degree of
wr ongf ul ness of sonme action.” Dr. Dietz concluded that, under
Hawai ‘i | aw, Defendant was insane because, “although he knew t hat
it was against the lawto do it and he knew it was wong, because
of his illness, he could not accurately estimate how terrible
what he did was.”

Dr. Daryl Matthews, another defense expert w tness,
simlarly testified that he “take[s] the term appreciate to nean
to be able to set a right value on it to be able to accurately

appraise a situation.” Defense witness Dr. Robert Marvit al so

defined “appreciate” as being able to weigh the significance of



somet hing, by explaining that “[s]o to appreciate nmeans being
able to | ook beyond sonme kind of narrow focus of either or, good
or bad, right or wong, this or that. 1It’s being able to | ook at

t he consequence of a behavior.”

B.
The term “appreciate” is not defined by statute.® This
court may “resort to legal or other well accepted dictionaries as
one way to determi ne the ordinary neaning of certain terns not

statutorily defined[.]” State v. Kalanma, 94 Hawai‘ 60, 63 n.6,

8 P.3d 1224, 1227 n.6 (2000) (internal quotation marks and
citation omtted). The common definition of the term

“appreciate,” taken in its usual sense, is “to grasp the nature

or significance of.” Mriam Wbster’s Colleqgiate

Dictionary 57 (10th ed. 1993). Thus, an appropriate jury
instruction, in the context of an insanity defense instruction,
HRS § 704-400(1), would al so have defined the term “appreciate”
as the ability to grasp the nature or significance of the

wr ongf ul ness of the defendant’s conduct.

8 | observe that the majority discusses the terns “appreciate” and
“wrongf ul ness” separately, as Defendant advocates. The case it relies on for
its definition of “wongful ness,” WIlson, 700 A 2d at 643, concerned the
application of the entire phrase “appreciate the wongful ness[.]” VWhile
largely a semantical point, the majority’s definition of “wongful ness” is
likely to engender jury confusion as it utilizes a “subjective/objective” test
that is only appropriate when placed in context of the entire phrase
“appreci ate the wongful ness[.]”



C.

Here the court infornmed the jury that it was to apply
words in their usual sense in the context in which they were
used. The term “appreciate,” as it is enployed in HRS § 704-
400(1), is consonant with the conmmon neaning attributed to it.
See discussion infra, section I1.D. The court also advised the
jury that the opinions of the experts and, thus, presumably their
views of the word appreciate, were not binding on the jury.* In
light of this, and considering the other instructions, the
absence of an instruction defining “appreciate,” under the
ci rcunstances of this case, did not render the instructions given
“prejudicially insufficient, erroneous, inconsistent or

m sl eading.” Valentine, 93 Hawai‘ at 203, 998 P.2d at 483.

D.
The ordinary reading given to the term“appreciate” is
supported by legislative history. Hence, the viewthat

“appreciate” sinply nmeans to distinguish between right and wong

4 The court read the jury an instruction on expert testinony as
fol | ows:

During the trial you heard the testinobny of one or
nore w tnesses who were descri bed as experts.

Trai ning and experi ence nay neke a person an expert in
a particular field. The law allows that person to state an
opi nion about matters in the field. Merely because such a
wi tness has expressed an opini on does not nean, however,
that you nust accept this opinion. It is up to you to
deci de whether to accept this testinony and how much weight
to give it. You must also decide whether the w tness’[s]
opi ni ons were based on sound reasons, judgnent, and
i nformation.

(Enphasi s added.)



has been rejected by our legislature. This court had earlier
stated that under the so-called “right/wong test,” or M Naghten
Rul e, for establishing insanity, the defendant nust prove that he
or she was nentally or physically incapacitated so “as not to
know the nature and quality of the act he was doing; or, if he
did know it, that he did not know he was doi ng what was wrong.”

State v. Moeller, 50 Haw. 110, 114 n.5, 433 P.2d 136, 140 n.5

(1967) (quoting M Naghten’s Case, 10 Cark & Fin. 200, 210, 8

Eng. Rep. 718 (1843)). Subsequent to Moeller, the |egislature
concurred that the M Naghten rule was outdated. See Hse. Stand.
Com Rep. No. 227, in 1971 House Journal, at 785 (agreeing with
t he Hawai i Suprenme Court in Meller that the M Naghten rul e was
not in “accord with the enlightened state of nodern nedicine and
psychiatry.”).

It adopted the Anmerican Law Institute (A L.1.)
“substantial capacity” forrmulation of the insanity definition
i nstead, see Commentary to HRS § 704-400(1), that is that a
“defendant is not crimnally responsible for his acts if he | acks
substantial capacity either to appreciate the wongful ness of the
person’s conduct or to conformthe person’s conduct to the

requirenents of the law.” See also Nuetzel, 61 Haw. at 536, 606

P.2d at 924 (noting that the A L.I. insanity definition was a
more “realistic” fornulation and that it “conforns with the

practical experience of psychiatrists[.]”). Thus, a construction



of the termappreciate as nerely referring to knowing right from

wong woul d oversinplify its meaning.

[l
A
Wth respect to Defendant’s contention that the court

shoul d have instructed the jury on the term “w ongful ness,” the
majority apparently concludes that Defendant would be entitled to
receive a specific definition as to that termif he had
established “the dual conponents of know ng that the conduct in
guestion is crimnal and honestly but m stakenly believing that

conduct to be norally justified.” Majority opinion at 23 (citing

State v. Wlson, 700 A 2d 633, 643 (Conn. 1997) (enphasis added).
In enbracing both the majority and concurring positions in
Wlson, the majority devises its own subjective/objective test
for the term“wongful ness.”> However, the nmpjority decides in
this case that an instruction is unnecessary because “[ Def endant
did not] adduce[] sufficient evidence at trial to entitle himto
a specific instruction on this point” because “[a]t trial,

[ Defendant]’ s experts never testified that [Defendant] believed
his conduct to be norally justified.” Majority opinion at 25.

O course, at the tine of this trial the rule set forth in

5 The subjective/objective test is described as “[f]irst, in
satisfying the subjective portion, the record nust reflect the circunstances
as the defendant believed themto be. Second, in satisfying the objective
portion, the record nust support a reasonabl e explanation or excuse for the
actor’s disturbance.” Mjority opinion at 24 (quoting State v. Sawer, 88
Hawai i 325, 333, 966 P.2d 637, 545 (1998) (internal quotation narks onitted).

9




Wlson, its grounding in a “noral justification” explanation, and

nonencl ature to that effect was not adopted in this state.

B.

Wil e the defense expert w tnesses may not have
di scussed Def endant’s conduct expressly in ternms of noral
justification, they suggested that Defendant believed he was
norally justified in his acting as he did. For exanple, Dr.
Dietz testified that “[i]t’s [his] opinion that [Defendant] was
not capabl e of accurately gaugi ng how wong his actions were the
day that he killed th[ose] seven people.” (Enphasis added.)
Dr. Dietz also referred to Defendant’s belief “that because of
all that had been done to himon purpose and maliciously putting
himand his famly at risk, ruining the only peace he had, that
they all deserved to die.” Dr. Matthews opined that “[Defendant]
coul d not adequately appreciate [the decedents] as people. And
his view of themwere so distorted by his delusions that he
couldn’t appreciate the wongful ness of his conduct.” Mboreover,
Dr. Marvit determ ned that there was evidence “that [ Defendant]
was not only msperceiving reality, but reacting to the
m sperception of reality” and thus “to this day, [Defendant] has
mai ntai ned a belief system. . . in ternms of [a] |ack of
belief that anything that was done was, in fact, inappropriate.”

Thus, under WIson, the defense in this case offered
“sufficient evidence fromwhich a jury reasonably could have

found, by a preponderance of the evidence, that due to a nental

10



di sease [disorder] or defect, . . . [D]efendant m sperceived
reality and, in acting on the basis of that m sperception, did
not substantially appreciate that his actions were contrary to
societal norality[.]” WIson, 700 A 2d at 645 (citation
omtted). Hence, following the mayjority’s view, the court should
have provided the jury with an instruction concerning the

maj ority’ s subjective/objective standard. The presence of
evidence to the contrary adduced by the prosecuti on woul d not
precl ude such an instruction. See id. at 645 (explaining that,
where there was evidence that the defendant the did not
substantially appreciate that his actions were i moral, other

evi dence showi ng the defendant was notivated by sinple
retribution “goes to the weight of the defendant’s proof, and not
to whet her the defendant was entitled to a jury instruction

correctly defining the term*®wongful ness.””).

I V.
In contrast to the magjority, | do not believe the term
“wrongful ness” needs be defined so as to include the situation in
whi ch a defendant suffers under the delusion that he was norally
right. The term “wongful ness” itself precludes a neaning
restricted only to crimnal conduct.® If it were otherwise, this
cognitive prong of HRS § 704-400(1) woul d have been couched in

terms of “unlawful ness,” as the second “volitional” prong of the

6 Wth all due respect, it is difficult to ascertain how this test
advances the eval uation of “wrongful ness.”
11



substantial capacity test states (“or to confirmthe person’s
conduct to the requirenents of the law ).’ Wongfulness is a
noun formof “wongful.” “Wongful” nmeans “full of or

characterized by wong: wunjust or unfair.” Random House

Collegiate Dictionary at 1521 (rev. ed. 1984).8 The definition

of wrongful as unjust or unfair is wdely understood and broad
enough to enable a jury to conprehend that a del usi on, whet her
based on a m staken noral justification view or sone other false
perception that was acted upon by a defendant, is subsuned by the
term

A “delusion” is a “fal se personal belief based on
i ncorrect inference about external reality and firmy naintained
in spite of incontrovertible and obvi ous proof or evidence to the

contrary[.]” Dorland’s Illustrated Medical Dictionary 355 (25th

ed. 1981); see Diagnostic and Statistical Minual of Mental

D sorders 8297.1 at 323-24 (4th ed. 2000) (defining the different
criteria for a “delusional disorder” and noting that it may
result in “substantial” inpairnment). A delusion relied on by a
def endant as an excusing psychiatric condition would plainly be

enconpassed in the term w ongful ness.

7 The “substantial capacity” test involves two parts. “Cognitive
capacity,” where it is lacking, means “the defendant nust not know the nature
and quality of the defendant’s act or that what the defendant is doing is
wong.” Comentary on HRS § 704-400. Volitional capacity “is put in ternms of
whet her the defendant | acked substantial capacity to confirmthe defendant’s
conduct to the requirements of the law.” 1d. In regard to the test, “[t]he
Code does not demand total incapacity; it requires substantial incapacity.”
| d.

8 This is “the npbst frequently encountered neaning [and] appears as
the first definition for each part of speech.” Random House Coll egiate

Dictionary at XXVIII
12




Del usi ons, obviously, need not be based only in a fixed
i mrut abl e view of noral correctness. The failure to appreciate
t he wrongful ness of one’s conduct may arise froma del usion that
does not necessarily rest on noral justification grounds. In
positing that its specific wongful ness test and instruction is
I ntended to account for cases in which the defense is based on an
overweening belief in noral superiority, the majority inpliedly
restricts the concept of wongfulness. | would not solimt its
breadth. To define wongful ness further would sinply produce
confusion and intrude on the evidence. For, proving or
di sproving the capacity to appreciate wongfulness in a
particul ar case woul d assumably enconpass all pertinent
psychol ogi cal disorders relevant to that case, including
del usi ons, whether the delusion rested on a m staken belief that
t he defendant’s conduct was norally correct or sone other false
belief not rooted in some noral rationalization.?®

The necessity for a specific instruction was |acking in
this case. There was no dispute in recognizing a delusion as a
mental disorder. During trial, both the prosecution and defense
arrived at a common understandi ng of the concept consistent with

t he accepted description of the condition.'® See Dorland’' s

® The majority’s position rests in part on “our |egislature's
reliance on Freeman when it enacted HRS § 704-400.” Majority opinion at 27
Respectfully, there is nothing to indicate in the legislative history that the
| egi sl ature adopted the Freenan rationale, as |later enbodied in Wlson, or
that the plain neaning of the termwould not cover a psychiatric condition
such as a del usion.

10 Dr. Cunni ngham a prosecution expert w tness, defined the term
“del usi on” as
(continued...)
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IllTustrated Medical Dictionary 355 (25th ed. 1981). Simlarly,

there was no di sagreenent that Defendant’s del usion was rel evant
to proving or disproving Defendant’s defense of |ack of capacity.
At trial, a total of eleven psychol ogists and psychiatrists
testified that Defendant suffered from “del usi ons and

hal | uci nati ons.”

Hence, as this case denonstrates, the question of
wrongfulness as it relates to a nmental disease, disorder, or
defect is fact based and case specific, resting on the content of
t he evidence and expert opinions in any particul ar case. Thus,
no further definition of the term w ongful ness would be

appropriate in this case.

V.

In my view the conclusion that error, if any, was

10, . . conti nued)
a false belief that a person has that is unshakabl e.
No matter how nuch evi dence you provide themw th and
no matter how nuch they see that other people don't
beli eve them you cannot convince themthat this fal se
i dea is wong.

Dr. Dietz, a defense expert, defined Defendant’s delusion as follows:

Del usi onal disorder is an unusual nmental illness.
It’s one of the serious mental illnesses, . . . one
has one of the worst synptons a person can have
psychiatrically; nanely, delusions, fixed, false
beliefs that they cannot be tal ked out of. No proof,
no evi dence, no reasoning can ever touch the del usion.

And yet at the sane tinme that they have
extrenmely warped view of the world, other parts of
themremain largely intact . . . unlike schizophrenia
where nost often people . . . are deteriorated . . .
in the way they | ook and their hygiene and the ability
to communi cate and their ability to look you in the
eye or talk to you, all those tend to be inpaired in
schi zophreni a

14



harm ess al so rests on the burden of proof placed on Defendant.
The phrase “substantial capacity” in HRS § 704-400 is

deli berately inprecise, because of the need for flexibility in
eval uating the particular facts and circunmstances of each case.
See Commentary on HRS 8704-400 (“An expert w tness, called upon
to assess a defendant’s capacity at a prior tinme . . . , can
hardly be asked for a nore definitive statenent even in the case
of extrene conditions.” (Ctations omtted.)).

In Nuetzel, 61 Haw. at 536, 606 P.2d at 924, a pre-
affirmati ve defense case, this court held that a jury instruction
defining “lack of substantial capacity” as “capacity which has
been inpaired to such a degree that only an extrenely limted

anount remai ns” was acceptable in view of the rationale of HRS §

704-400.” 1d. at 548, 606 P.2d at 930. Acknow edging that it
was difficult to define “substantial” “wth any degree of
precision[,]” Nuetzel noted that the A L.I. test was designed to

encourage “maxi numinformational input fromthe expert w tnesses
whil e preserving to the jury its role as trier of fact[.]” Id.
at 549, 606 P.2d at 931.

Accordingly, the “degree of ‘substantial’ inpairnent
required is essentially a |legal rather than a nedi cal
question[,]” id. at 549-550, 606 P.2d at 931 (quoting State v.
Johnson, 399 A 2d 469, 477 (R 1. 1979)) and “[b] ecause i npairnment
is a mtter of degree, the precise degree demanded is necessarily
governed by the community sense of justice as represented by the

trier of fact.” [1d. Thus, in Nuetzel, the term“extrenely

15



limted” used by the trial court “conveyed the necessary mneani ng
of the word “substantial[.]” 1d. at 550, 606 P.2d at 932.

As Defendant notes, in an instruction, the court
defined “lacks substantial capacity” as “extrenely limted
amount” as approved in Nuetzel. Additionally, under HRS 8§ 704-
402 (1993), ! Defendant had the burden of proving the insanity as

an affirmati ve defense. See State v. MIller, 84 Hawai‘i 269,

277, 933 P.2d 606, 614 (1997) (noting that this statute was
anended to nmake the insanity defense an affirmative one). Thus
Def endant was required to establish, by a preponderance of the
evi dence, that he had only an “extrenely limted” capacity.
Applying these instructions, the jury was given w de discretion
i n determ ning whet her Defendant | acked the requisite degree of

capacity.

VI .
A
Wth regard to the court’s unanimty instructions, |

concur that “the jury instructions, as given, did not contribute
to [Defendant]’s conviction.” Majority opinion at 34. However,

| differ on the rationale to reach this concl usion.

u This statute states, in pertinent part:

Physical or mental disease, disorder, or defect
excluding responsibility is an affirmative defense;
form of verdict and judgment when finding of
irresponsibility is made. (1) Physical or nental
di sease, disorder, or defect excluding responsibility
is an affirmative defense

(Bol df aced font in original.) (Enphasis added.)
16



The court’s general instruction as to the affirnmative
defense of insanity was arguably m sl eading insofar as it did not
itself direct that, to convict Defendant as charged, the jury was
required to unani nously reject that defense. Specifically, the

instruction read, in part:

You nust return a verdict of not guilty by reason of
physical or nmental disease, disorder or defect which
excludes crimnal responsibility if you find by a
preponderance of the evidence, that is, that it is nore
likely or nore probable than not, that, at the tinme of the
charged offense, 1) [ ] Defendant was suffering froma
physical or nental disease, disorder, or defect, and 2) that
as a result of such physical or nental disease, disorder, or
defect, he | acked substantial capacity either to appreciate
t he wrongful ness of his conduct or to conform his conduct to
the requirenments of the | aw.

If [ ] Defendant has proved both of these el enents by
a preponderance of the evidence, then you nust find [ ]

Def endant not guilty of the offense(s). |If [ ] Defendant
has not proved both of these elenents by a preponderance of
the evidence, then you nust find that this defense does not

apply.

(Enmphases added.)

Advi sedly, the court should have instructed the jurors
that, if they were not unaninous in their rejection of the
insanity defense, then a verdict should not be returned. See

State v. Myashiro, 90 Hawai ‘i 489, 499, 979 P.2d 85, 95 (App.

1999) (explaining that “if the jurors unani nously agreed that al
the el ements of the charged offense have been proved beyond a
reasonabl e doubt but are unable to reach unani nous agreenent as
to the affirmati ve defense of entrapment, no unani nous verdi ct
can be reached as to the charged offense . .. [and] a m strial
woul d have to be declared”); Hawai‘ Pattern Jury Instructions
(HAWI C) 7.06 (general affirmative defense pattern instruction

advising, in part, that, if jurors are not unani nous with regard

17



to the proof of the affirmative defense, “then a verdict may not
be returned’); HAWIC 7.07 (insanity pattern instruction
mrroring, in part, unanimty paragraph in HAWIC 7.06).*?

However, the use of the phrases, “you nust return,”
“you nmust find,” and “if you find” in the elenents instruction
for the insanity defense inparted a direction collectively to the
jury itself. As set forth supra in this instruction, the jury
was told that “if the Defendant had not proved both of these
elements . . . then you nmust find that this defense does not
apply.” (Enphasis added.) Wereas “you,” as reasonably
understood in the instruction, referred to the jury itself, the
instruction directed that the declination of Defendant’s insanity
def ense nust be a unani nous one.

Also, in arriving at decisions as to the possible
out cones to be considered by the jury, the collective connotation
of the word “you” as referring to the jury as a body was
reinforced in the instruction setting forth the several options

on the verdicts for each count.*® After listing the possible

12 As pointed out by the mgjority, these pattern instructions reflect
amendnents whi ch becanme effective on June 29, 2000, see majority opinion at 33
n.19, but they nerely reflect the prior existing law as set forth in
M yashiro.

13 For exanple, the court in the verdicts instruction advised:
As to Count |, Murder in the First Degree, you nay
bring in one of the follow ng verdicts:
1. Not guilty; or
2. CQuilty as charged; or
3. Quilty of the included offense of

Mansl aught er based on extrene nental or
enot i onal disturbance; or

4. Not guilty by reason of physical or mental
di sease, disorder, or defect.

18
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verdicts, the court cautioned, “Your verdicts nust be unani npbus.”
(Enmphases added.)

While not reversible error in this case, the preferable
and appropriate manner of instructing as to the insanity defense
or any affirmative defense is as set forth in Myashiro and
incorporated in HAWIC 7.06 and 7.07. Trial courts, therefore,

should, in all cases, adhere to these precepts.

B

Additionally, | do not read the majority opinion as
stating that the Myashiro holding is limted to the facts in
that case. The mpjority states that “[Defendant] conpletely
ignores that part of the Myashiro reasoning that expressly
states that it was not the instructions, standing al one, that
were prejudicially insufficient or m sleading, but was the
circuit court’s answer to the jury comruni cation in conjunction
with the instructions that resulted in the plain error.”
Maj ority opinion at 33.

While | agree that the facts of this case differ from

t hose of Myashiro, Myashiro should not be read to nean that a

court’s failure to include a unanimty clause in an affirmative
defense instruction was only prejudicial under the facts of

M yashiro (i.e., where a court’s answer to a jury conmuni cation

suggested that a split vote on an affirmati ve defense woul d

B3(...continued)
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result in a conviction of the crinme charged).* In fact,
M yashiro is not so narrow and advi ses judges that they shoul d
instruct jurors on affirmati ve defenses in a manner that
specifically states that unanimty is required. See id. at 500
n. 13, 96 n. 13.

VI,

Wiile it was not correct, we are not required to dwell
on the court’s instruction on the mtigating defense of enotional
di st ur bance mansl aughter [hereinafter nmanslaughter]. | note that
that instruction simlarly did not direct the jury that its

deci si on on such a defense nust be unani nous; the court’s failure

14 M yashiro st ates:

The circuit court should have instructed the jury, in
rel evant part, that its deliberative process should include
the foll ow ng steps:

(1) For each count, decide whether all the el enents of
the charged offense have been established beyond a
reasonabl e doubt.

(2) If the jury unaninously agrees that all the elenments of
t he charged of fense have not been established beyond a
reasonabl e doubt, the jury must acquit Defendant of the
charged of fense and consi deration of the affirmative defense
[ ] is not required.

(3) If the jury unani nously agrees that all the el ements of
t he charged of fense have been established beyond a
reasonabl e doubt, then the jury must consider the
affirmati ve defense [ ]. 1n such event,

(a) If the jury unani nously agrees that Defendant has
proved, by a preponderance of the evidence, that
entrapnent occurred for a charged offense, the jury
must acquit Defendant of that offense; and

(b) If the jury unani nously agrees that Defendant has
not proved, by a preponderance of the evidence, that
entrapnent occurred for a charged offense, the jury
nmust find Defendant guilty of the charged offense.

Id. at 500 n. 13, 96 n. 13.
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to do so should not be viewed as correct.!® See State v. Yanmnda,

No. 22456, 2002 W. 31521572 (2002) (Acoba, J., concurring) (As
“Ic]rimnal defendants are entitled to a unani nous verdict under
t he Hawai ‘i Constitution and pursuant to court rule[,]” a court
is required “to informthe jury that it nust unani nously agree
the prosecution had failed to disprove the nansl aughter defense
beyond a reasonabl e doubt.”)

Nowhere in the mansl aughter defense instruction did the
court advise the jury that it needed to be unani nous with regard
to the proof of the defense. The instruction, standing al one,
woul d have allowed the jury to convict Defendant of mansl aughter
wi t hout a unani nous deci sion. Absent unanimty, the jury would

have been hung, entitling Defendant to a mistrial. See Yanada,

2002 W 31521572 *21 (Acoba, J., concurring) (w thout unanimty

“the jury should have hung, entitling Defendant to a mstrial”).

15 Specifically, the instruction read:

As to Count I, if and only if you find, beyond a
reasonabl e doubt, that [ ] Defendant intentionally or
knowi ngly caused the deaths of nore than one person in the
same or separate incident, you nust then determ ne whet her
at that time, [ ] Defendant was under the influence of
extreme nental or enotional disturbance for which thereis a
reasonabl e expl anati on. The reasonabl eness of the
expl anation shall be deternmned fromthe viewpoint of a
person in [ ] Defendant’s situation under the circunstances
of which [ ] Defendant was aware or as [ ] Defendant
beli eved themto be.

The prosecution nust prove beyond a reasonabl e doubt
that [ ] Defendant was not, at the time that he caused the
deaths of nmore than one person in the same or separate
i nci dent, under the influence of extrenme nental or enptiona
di sturbance for which there is a reasonabl e explanation. |If
t he prosecution has done so, then you must return a verdict
of guilty of Murder in the Frst Degree. |f the prosecution
has not done so, then you nust return a verdict of guilty of
Mans| aught er based upon extrene nmental or enotional
di st urbance.

(Enphasi s added.)
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However, as in the instruction on insanity, the court
referred throughout the instruction to “you,” reasonably
conveying that the mandate involved applied to the jury as a
whole. O course, the preferable and appropriate nmanner of
instructing the jury on mansl aughter is to expressly set forth
that the decision of the jury nust be unani nbus with respect to
the proof or disproof of this mtigating defense, and tri al
courts should so instruct in every case.

In any event, the court’s instructions, as a whole were
not prejudicially erroneous. The mansl aughter instruction
advi sed the jurors that the prosecution bore the burden of
provi ng beyond a reasonabl e doubt that Defendant was not under
t he i nfluence of extrene mental or enotional disturbance at the

time he commtted the acts. See State v. Mel ega, 80 Hawai ‘i

172, 178, 907 P.2d 758, 764 (1995) (explaining that mansl aughter
instruction was prejudicially erroneous because it suggested that
t he defense, not the prosecution, bears burden of proof). The
court further directed that if the prosecution had “done so, then
[the jury] nust return a verdict of guilty of nmurder in the first
degree.”

In this connection, the jury was also told that in
order to return a verdict of guilty of murder in the first degree
or attenpted nurder in the second degree, its verdict nust be
unani nous. Because the jury returned verdicts of nurder in the
first degree and attenpted nmurder in the second degree under the

direction that such verdicts nmust be unaninous, a fortiori it had

22



to have determ ned that the prosecution had proved beyond a
reasonabl e doubt that Defendant was not acting under extrene

nmental or enotional distress. See State v. Webster, 94 Hawai ‘i

241, 248, 11 P.3d 466, 473 (2000) (“Ajury is presumed to follow

the court's instructions.” (Citations omtted.)).

VIIT.

| al so observe that the court did not instruct the jury
with regard to the order in which it was to consider the defenses
of insanity and enotional disturbance. The court’s instructions
suggested that the insanity defense was to be considered after
t he enotional disturbance mtigating defense.®

“I[T]he jury was required to decide the insanity defense
whi ch woul d exclude responsibility for first degree nurder
bef ore proceeding to consider the mtigating defense of
mansl aughter,” Yamada, 2002 W. 31521572 at *20 (Acoba, J.,
concurring), inasnuch as the insanity defense conpl etely negates
guilt, while the enotional disturbance defense only mtigates

guilt. See id.; State v. Nizam 7 Haw. App. 402, 407 n.4, 771

P.2d 899, 904 n.4 (1989) (“[Section] 704-402 (1985) delineates

16 For exanple, in the court’s general verdict instructions, the
verdict of not guilty by reason of insanity was listed after the enotiona
di st urbance verdict:

As to Count |, Miurder in the First Degree, you may
bring in one of the follow ng verdicts:
1. Not guilty; or
2. Quilty as charged; or
3. Quilty of the included of fense of Mansl aughter
based on extrene nental or enotiona
di st urbance; or
4, Not guilty by reason of physical or nental
di sease, disorder, or defect.
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the affirmative defense of physical or nental disease, disorder

or defect excluding responsibility.”), cert. denied, 70 Haw. 666,

796 P.2d 502 (1989); State v. Aganon, 97 Hawai‘i 299, 302, 36

P.3d 1269, 1272 (2001) (referring to the enotional disturbance
mans| aught er defense as a “mtigating defense”). Thus, because
proof of the defense of insanity could result in a not guilty
verdict, the jury nust consider that defense before the enotional
di sturbance defense. That being said, in light of the fact that
the jury found Defendant guilty as charged, it cannot be
concluded that any error in the court’s instructions with regard
to the order in which the defenses were to be considered was

prej udi ci al .

I X.

For the foregoing reasons, | concur.
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APPENDI X A
The | ack of published opinions of this court has been

cited as a “problent by the I egal comunity. See Report of the

[ Hawai i] AJS Committee Revi ewi ng Unpublished Opi nions at 4

[ hereinafter, “the Report”] and discussion infra. Views
regardi ng that issue have been largely relegated to unpublished
opi nions, which are generally unavail able. Accordingly, | have

i ncluded the follow ng discussion as part of ny concurrence. See

N. K. Shimanoto, Justice is Blind, But Should She be Mite?, 6

Hawai ‘i B.J. 6, 7 (2002) [hereinafter Justice is Blind] (“The

publication debate is currently a catch-22 for sone judges and
justices: if a judge or justice believes that an opinion should
be published, and it is, there is no dispute over publication;

i f, however, a judge or justice believes that an opinion should
be published, and the majority votes not to publish, then the
judge or justice’'s work product (including why that particul ar
case should be published) is sinply relegated to a di ssent or
concurrence in an unpublished opinion.” (Italicized enphases in

original.)).

l.

It is in the nature of stare decisis that, when this
court in effect decides matters of first inpression, we in fact
establish precedent and, therefore, should publish our opinion.
Wien we fail to publish, we depart fromthe established procedure
which lends legitimcy to our decision-nmaking process and al so
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negl ect our responsibility to provide guidance to courts,
attorneys, and parties. The inport of such an act is to make | aw
for one case only, singling it out fromall others, a process
that can only be described as arbitrary. When there are
fundament al reasons for publishing and we are given the
opportunity to do so but fail to, we also conpel our trial courts
and counsel to rely on and enploy the precedent established in

ot her jurisdictions when trying cases in our own state.

.

Unl ess we publish questions presented to us, they wll
continue to go unaddressed in any authoritative manner, and error
may conpound in other, simlar cases |eaving counsel and the
trial courts to guess at the law to apply. Therefore, the fact
that a majority of the court votes not to publish should not be
determ native of the publication question. It is in the order of
case | aw devel opnent that discourse on issues not covered in any
exi sting published opinion should be dissem nated and nade
avai |l abl e for exam nation, consideration, and citation by those
simlarly affected or interested. Only in the light of open
debate can the dialectic process take place, subject to the
critique of the parties, the bar, the other branches of
governnent, |legal scholars, and future courts. The resulting
process of analysis and critique hones |egal theory, concept, and

rul e.
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Consequently, it should not matter whether such
di scourse is set forth in a majority, concurring, or dissenting
opi nion. Justice Ram | has suggested adoption of a rule Iike
that of the First GCrcuit Court of Appeals that would require
publication of a case (1) when the case is unani nously deci ded by
a single opinion wthout a dissent, if, “[a]fter an exchange of
views,” any single justice votes for publication; or (2) with “a

di ssent or with nore than one opinion[,] . . . unless al

participating judges deci de against publication.” Doe v. Doe, 99
Hawai i 1, 15, 52 P.3d 255, 269 (2002) (Ram |, J., dissenting,
j oi ned by Acoba, J.) (quoting United States Court of Appeal s of

the First Gr. R 36(b)(2)). See, N K Shimnmoto, Justice is

Blind, supra at 12 (Adoption of a “‘one justice publication

rule, unlike the “majority rules’ rule, faithfully abides by the
prem ses upon which SDOs and nenorandum opi ni ons were based,
pronotes judicial accountability, and facilitates a judge or
justice’s role in the |l egal system-- wthout sacrificing
judicial econony.”). Simlar rules have been adopted in other

jurisdictions.

e See, e.qg., 6th Cir. R 206 (“The following criteria shall be
consi dered by panels in determ ning whether a decision wll be designated for
publication in the Federal Reporter: . . . (4) whether it is acconpanied by a
concurring or dissenting opinion . . . . An opinion or order shall be
designated for publication upon the request of any nenber of the panel.”); 8th
Cr., App. I, 28 US.C.A (“The Court or a panel will determ ne which of its

opi nions are to be published, except that a judge nmay neke any of his [or her]
opi nions avail able for publication.”); 9th CGr. R 36-2 (“Awitten, reasoned
di sposition shall be designated as an OPINION only if it: . . . [i]s
acconpani ed by a separate concurring or dissenting expression, and the author
of such separate expression requests publication of the disposition of the
Court and the separate expression.” (Capitalization inoriginal.)); Ala. R
App. P. 53 (“[I]f in a ‘No pinion' case a Justice or Judge wites a specia
opi nion, either concurring wth or dissenting fromthe action of the court,
the reporter of decisions shall publish that special opinion, along with a
(continued...)
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[l

Justice Ram | and | have agreed and will continue to
agree to any recomrendation by any of the other justices to
publish a case even if the magjority will not adhere to such a
policy. W do so because we support and respect the opinion of
any one of our colleagues that a decision warrants publication
and that the views raised in the opinion should be di ssen nated.
This is not an automatic and blind decision, but, instead, the
recognition that every nenber of the judiciary, chosen to sit on
the bench because of his or her expertise, has distinct and
val uabl e viewpoints to offer in each case. Sinply put,
di sagreenent with a justice should not be a reason to limt the

reach of that justice’s comments. See N. K. Shimanmoto, Justice is

Blind, supra, at 7 (“A glance back through tinme rem nds us that

not only is this a country founded on the belief that we can
voi ce our opinions against the majority, but that we have on
numer ous occasi ons enbraced those opinions in the wi sdomof a

future day.”)

7(...continued)
statement indicating the action to which the special opinion is addressed.”);
Ariz. Sup. C&¢. R 111(b)(4) (“Dispositions of matters before the court
requiring a witten decision shall be by witten opinion when a ngjority of
the judges acting determine[s] that it involves a |legal or factual issue of
uni que interest or substantial public inportance, or if the disposition of
matter is acconpani ed by a separate concurring or dissenting expression, and
the author of such separate expression desires that it be published, then the
deci sion shall be by opinion.” (lInternal section nunbering omtted.)); N. D
Sup. &. Adnin. R 27, 8 14(c) (“The opinion may be published only if one of
the three judges participating in the decision determnines that one of the
standards set out in this rule is satisfied. The published opinion rnust

i ncl ude concurrences and dissents.” (Enphasis added.)). For these, as wel
as other jurisdictions’ rules, see Doe, 99 Hawai‘ at 15 n.6, 52 P.3d at 269
n.6 (Raml, J., dissenting, joined by Acoba, J.) (collecting simlar rules in

other jurisdictions).
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V.

By contrast with the “one justice” rule suggested by
Justice Rami| and which had once been the custom of this court,®
the current “policy” in this court follows a “majority rul es”
approach, which the majority insists is the better course. The
maj ority appears to assert that publication guidelines other than
“majority rules” would result in our appellate process grinding
to a halt. Wth all due respect, | submt that the majority’s
argunment s agai nst any one justice of this court calling for the
publication of a particular case m ss the nmark.

We favor the use of summary disposition orders for the

vast majority of cases in which they are currently appropriately

utilized. Numerous such orders have been filed which we have
signed. W also do not propose that every case in which a

di ssenting or concurring opinion is filed necessarily requires
publication. A nunber of summary disposition orders have been
filed with a separate opinion.?® W did not urge that these

cases be published, as we do here.?°

18 My understanding is that the majority rule regardi ng publication
was recently adopted in 1996. As related by Justice Ram |, the customof this
court previously was to concur with a justice's recommendati on to publish.

19 See, e.q., State v. lrvine, No. 24193 (Hawai‘i Jul. 12, 2002)
(unpublished) (Acoba, J., dissenting); Saito v. Fuller, No. 23913 (Hawai i
Jun. 8, 2002) (unpublished) (Ramil, J., concurring; Acoba, J., dissenting);
Ng. v. MKi, No. 24267 (Hawai‘i May 28, 2002) (unpublished) (Mon, C. J. and
Nakayama, J., dissenting); State v. lha, Nos. 23083, 23156, 23157, 23158,
23161, 23177, 23178, 23189, 23190, 23191, 23192, 23193, 23213, 23234, 23235,
23236, 23237, 23238, 23239, 23240, 23242, 23253, 23254, 23255, 23256, 23257,
23258, 23259, 23260, 23274, 23326, 23327, 23328, 23329, 23330, 23347, 23359,
23363, 23364, 23365, 23366, 23371, 23436, 23437, 23438, 23452, 23453, 23561
23596 (Hawai‘i Aug. 27, 2001) (Nakayame, J., dissenting, joined by Ram |, J.).

20 The majority’s refusal to address issues of first inpression has
little to do with nunbers. See, e.g., State v. Bush, No. 24808 (Cct. 11
(conti nued...)
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W believe that in sonme cases, however, a decision nust
be published. Guidance to litigants and the trial courts would
be provi ded, where none exists. The analysis would be avail abl e
by litigants for citation in pending or subsequent cases. The
public and the legal comunity would be infornmed of the
developing law in this area.

By ignoring, as it does, the views of other justices
after a sinple majority is obtained, the najority invites
avoi dabl e error. As we nust all concede, error will occur under
any system the relevant inquiry is on which side error would
weigh the least. | submt that there is nore to be gained in a
jurisprudential sense, and in the present legal mlieu, froma

policy which shares the decision to publish with each justice.

V.
Long-term dangers lurk in the silencing of discourse
and debate. It has been found that unpublished opinions too
easily hide hidden agendas or a | ack of reasoning behind an

opinion. See MH Wresh, The Unpublished, Non-Precedentia

Decision, 3 J. App. Prac. & Process 175, 181 (2001) (“The

forenpst [criticismof unpublished decisions] appears to be the

20(. .. continued)

2002) (SDO) (Acoba, J., dissenting); State v. Makalii, No. 24833 (Cct. 2,
2002) (SDO (Ramil, J., dissenting, joined by Acoba, J.); State v. lLopes, No.
24187 (Sept. 6, 2002) (SDO) (Acoba, J., concurring, joined by Ranmi|, J.);
State v. Hauani o, No. 23034 (Aug. 30, 2001) (SDO (Acoba, J., dissenting).
The majority’s approach will likely engender nore such cases.

Mor eover, as observed, fromJuly 2000 through Decenber 2000, “the
Suprene Court wote 106 opinions: 56 cases (52.8% were disposed of via SDO
20 cases (18.99% by nmenorandum opi nion, and 30 cases (28.3% by published
opinion.” N K Shimanoto, Justice is Blind, supra, at 6. Thus, only 28. 3% of
Hawai i Suprenme Court cases were published during this time period.




arguabl e effect the practice has on judicial accountability.”).
Moreover, a rule that grants a nmajority of justices the power to
determ ne that a case will not be published serves to quash the
alternative views expressed in a dissenting or concurring

opinion. See M Hannon, A d oser Look at Unpublished Opinions, 3

J. App. Prac. & Process 199, 221 (2001) (“[T]he existence of

di ssenting opinions in unpublished opinions cuts agai nst the

prem se that unpublished opinions are used only in ‘easy’ cases.
[ C] ases containing dissents and concurrences are, by

definition, controversial[.]” (Internal quotation marks and

citations omitted.)); S.L. Wasby, Unpublished Decisions in the

Federal Courts of Appeals: Mbaki ng the Decision to Publish, 3 J.

App. Prac. & Process 325, 329 (2001) (discussing a 1989 report
which reflected findings “that a significant portion of non-
unaninous rulings [in the Eleventh Crcuit] were not published,
[and] that the ideology of judges . . . played a role in what got
publ i shed” and whi ch concl uded that “publication of opinions in
the Eleventh Circuit is much nore subjective than the circuit

courts woul d have us believe.” (Internal quotation marks and
citation omtted.)).

A mgjority’s decision not to publish an opinion can be
wi el ded as a punitive neasure against those justices choosing to

di ssent, or who question the majority rule. See, e.q., People v.

Para, No. CRA 15889, slip op. at 34 (Cal. C. App. Aug. 1979)
(Jefferson, J., dissenting) (objecting to the ngjority’s reversal

of its earlier decision to publish a case after the dissenting

31



opi ni on had been circulated). Such dangers are not hypotheti cal,
but pose real threats to the integrity and efficacy of this

court’s institutional role in a denocratic system

VI .

But nothing highlights the inefficacy of the “majority
rul es” approach to publication or undermnes the majority’s
rationalization of its position nore than the proposal submtted
to this court to amend HRAP Rule 35 to permt (1) citation to
unpubl i shed opi ni ons as persuasive authority and (2) petitions
for publication of unpublished cases. On June 14, 2002, the
Hawai i Chapter of the AJS submtted the Report to the justices
of the Hawai‘i Suprenme Court for our consideration. The proposal

recommends that this court adopt an amendnent to HRAP Rule 35, 2!

2 The AJS recommendation, inter alia, suggests an anmendnent to HRAP
Rul e 35. See The Report at 18, 20. The suggested amendnent adds a new
subsection c¢ and re-al phabeti zes and suppl ements the current subsection c as
fol | ows:

(c) Application for Publication. Any party or other
i nterested person may apply for good cause shown to the
court for publication of an unpublished opinion.

[(c)] (d) Citation. A menorandum opi ni on or unpublished

di spositional order shall not be considered nor shall be
cited in any other action or proceeding as controlling

aut hority, except when the opinion or unpublished

di spositional order establishes the |law of the pending case,
re [sic] judicata or collateral estoppel, or in a crimnnal
action or proceeding involving the sane respondent.

In all other situations, a nenorandum opinion or
unpubl i shed di spositional order nmay be cited in any other
action or proceeding if the opinion or order has persuasive
value. A party who cites a menorandum opi ni on or
unpubl i shed di spositional order shall attach a copy of the
opi nion or order to the docunent in which it is cited, as an
appendi x, and shal |l indicate any subsequent disposition of
the opinion or order by the appellate courts known after

(conti nued. .
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because “[t] here is a problem perceived by the | egal comunity
with the continued use of summary di sposition orders and,
particularly, the inability to cite nmenorandum opi ni ons despite
the fact that these opinions appear to be of substantial |ength
and content and often cite other case | aw as precedent for the
conclusions.” The Report at 4 (enphasis added). The
consequences of not publishing have thus beconme a concern to the
bench and the bar. A core function of this court is to interpret
the law, to set forth our analysis, and to announce it for the
education and gui dance of the public. W abandon that function

when we take a crabbed view of publication.

VII.

The di ssatisfaction with the nunber of unpublished
opinions is also one reason why the State | egislature was
pronpted to authorize two additional judges on the Internediate
Court of Appeals (I CA) level. The 1996 backlog is reflective of
a fundanmental |ack of resources. In 2001, the |legislature
aut horized two additional judges to be appointed to the ICA in
view of the appellate case | oad. See 2001 Haw. Sess. L. Act 248,
8§ 1, at 646 (anending Hawai ‘i Revised Statutes (HRS) 8§ 602-51 to

i ndi cate that the nunber of judges on the I CA would be increased

24(...continued)
diligent search. |If an unpublished decision is cited at
oral argunent, the citing party shall provide a copy to the
court and the other parties. Wen citing an unpublished
opinion or order, a party nust indicate the opinion’s
unpubl i shed st at us.

The Report at 22 (underscoring, indicating additions, and brackets, indicating
deletions, in original).
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by two). In considering whether such a neasure was necessary,
the |l egislature viewed the additional judges as one renedy for

t he burgeoni ng use of summary di sposition orders, which
apparently pronpted sonme parties “to question whether [they were]

getting due process[]”:

Attenpts to deal with the appell ate case | oad have
evol ved into procedures and processes that have been vi ewed
as controversial, causing sone litigants to question whether
the parties are getting due process. For exanple, a |large
nunber of cases were decided by sunmary di sposition orders
i nstead of opinion, and oral argunment has becone rare. .
[I]f the State is to maintain an effective appellate Justlce
system that disposes of cases in a tinely manner and
provides litigants with a fair hearing process, the nunber
of 1 CA judges mnust be increased.

Stand. Comm Rep. No. 1460, in 2001 House Journal, at 1495
(enmphasi s added). The legislators further indicated that such a
nmeasure woul d “inprove the functioning and efficiency of the
appel l ate judicial process.” Conf. Comnm Rep. No. 166, in 2001
House Journal, at 1129.

However, as for funding for the two | CA judicial
positions, the legislature reported that “[t]he Judiciary al so
testified that no appropriation is needed for the 2001-2002
fiscal year.” Conf. Comm Rep. No. 166, in 2001 House Journal at
1129. “[T]his bill will allow the Judiciary to begin the process
of recruiting two new judges for the ICA. It is the intent of
your Committee that no new additional funds be provided for this
pur pose for fiscal year 2001-2002.” Stand. Comm Rep. No. 976,
in House Journal at 1495. The determ nation of whether these two
| CA positions could have been funded under past or present
judiciary budgets or at what point requests for |egislative

appropriations should be nade is obviously subject to the
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exercise of the judiciary admnistration’s discretion.

The reports also indicate that “[t]estinony of the
Judiciary on this measure in this session indicated that
expansion of the internmediate court is preparatory for |ater
reorgani zati on of the appellate system which could be the
subject of bills for the 2002 Session.” Conf. Comnm Rep. No.
166, in 2001 Senate Journal at 944. A search of the 2002
| egislative bills has not reveal ed any such reorgani zati on pl an.

What is stated is fromthe public record and we
certainly do not intend to m srepresent the record. W are not
privy to internal adm nistrative decisions nade by the judiciary
adm ni stration. Cbviously, we whol eheartedly agree with any and
all efforts nade to expand the current nunber of judges on the

| CA.

VI,

Any inplication that the adoption of a one-justice rule
woul d have a far-reaching adverse inpact in crimnal cases, child
custody and parental term nation cases, and for business and
property owners in civil cases, would be a decidedly exaggerated
one. A one-justice rule would not result in a rash of
publication requests or a significant delay. The “one justice”
approach has been adopted and inplenented in many jurisdictions.
Taking into account the expertise of all nenbers of this court
regarding the necessity of clarifying the aw in any area makes

t he best use of our collective judicial wsdom
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It is evident that the nunber of cases on appeal, and
the resulting hardship faced by litigants, nmay be in part due to
the lack of clear |egal precedent in an area of practice. Non-
meritorious appeals are pursued by litigants when the lawis
mur Ky, because the result is unpredictable. Thus, by not
publ i shing and clarifying the | aw when such need is evident, we
contribute to the uncertainty, and, thus, contribute to our

backl og.

I X.
The possibility of unintended consequences resulting
from establishing precedent should not, in ny view, alter
publi cati on when warranted. W cannot hide behind the fear that,
in deciding a case, we may be creating precedent. That is the

nature of our conmon | aw system See Anastasoff v. United

States, 223 F.3d 898, 904-05 (noting that the common | aw doctrine
of precedent directed that all cases decided contributed to the
comon | aw, and, thus, retained precedential value, even if those

cases were not “published” in official reporters), vacated as

noot on other grounds, 235 F.3d 1054 (8th Cr. 2000) (en banc).

Common | aw i s devel oped through the accunul ati on of cases,

al l owi ng application of rules of law to varying factual
situations. A rule of |aw changes and is refined as tine and the
ci rcunst ances warrant, or may be abandoned altogether. |If a case
is fraught with contingent problens, it is our job to see to it

t hat our decisions have the clarity and foresight to convey the

36



effect intended, not to take refuge in the expedi ent cover of an
unpubl i shed deci si on.

Furthernore, as the court of last resort in this state,
we are duty bound to decide hard issues presented to us and to
render our best judgnent in all cases. To allow a concern for
uni nt ended consequences to govern our decisions is to abandon our
common |aw tradition altogether. To remain silent because we are
afraid of what we m ght say underm nes our role as the highest

state court and the reason that we are here.

X.
A
The Judiciary’s website, is not the answer, and the

fallacy of arguing it is, is transparent. |If the searcher knows
the specific nane and date of filing of the case, the case can be
| ocat ed anpbng nunerous dispositions, including orders, |isted
chronol ogi cal |y and grouped by year and nonth, by date of
decision. See State of Hawai‘i Judiciary, Hawai‘ Appellate Court
Opinions and Orders, at http://ww. state. hi.us/jud/ctops. htm
(l ast updated Aug. 14, 2002). However, researching is another
matter, entirely. The research capabilities are extrenely
limted, if not practically non-existent. The Judiciary hone
page is a repository of our recent dispositions; it is not a

research tool
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B
In any event, the reality is that, primarily, only

publ i shed opinions are considered by | awers and judges in

researching the law with respect to a point of law or a specific
issue. Only those dispositions that are accessible via the
sevent een established case | aw search engi nes, such as found in
the reporter system are used by this state’s Judiciary. The
“publication by majority” rule then, for all practical purposes,
suppresses di ssenting and concurring theories fromthat body of

| aw that woul d be consulted in any serious inquiry.

C.

Addi tionally, because the current HRAP Rule 35
prohibits citation to unpublished opinions, when a majority of
this court votes against publication of a case, the dissenting
and concurring opinions in those cases cannot be cited as
authority by attorneys who hope to urge a simlar viewor a
reexam nation of a majority position, or by attorneys and trial
j udges who consider the separate opinions hel pful in deciding
related issues. Utimately, in those situations, the val ue of
di ssenting and concurring opinions to practitioners and judges is

nil.

Xl .
Limted resources and a backlog do not warrant sumrary

di sposition of cases that should be published. This concept was
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recently expressed by the Eighth Circuit Court of Appeals, which
strongly objected to the over-use of non-published cases as a
panacea for judicial backlog and enphasi zed our obligation to

spend the tine necessary to do a conpetent job on each case:

It is often said anong judges that the volune of appeals is
so high that it is sinply unrealistic to ascribe
precedential value to every decision. W do not have tine
to do a decent enough job, the argunment runs, when put in
pl ain | anguage, to justify treating every opinion as a
precedent. If this is true, the judicial systemis indeed
in serious trouble, but the remedy is not to create an
under ground body of |aw good for one place and time only.
The renmedy, instead, is to create enough judgeships to
handl e the volune, or, if that is not practical, for each
judge to take enough tine to do a conpetent job with each
case. If this means that backlogs will grow, the price nust
still be paid.

Anast asoff, 223 F.3d at 904 (enphasis added). Also, as one Court
of Appeal s judge has noted with regard to various plans in

response to a growi ng backlog in the federal courts,

[t] he frequently noted solution of reducing our
casel oad could reverse a series of salutary

devel opments. The heavier caseload in |arge part
reflects better access to the courts and nore | ega
protections and benefits for | ess-favored nenbers of
society. | resist any whol esal e surrender of these
hard- f ought victories to “reformers” rallying under
t he banner of judicial efficiency.

Patricia M Wald, Synposium The Legacy of the New Deal: Problens

and Possibilities in the Admnistrative State (Part 2)

Bur eaucracy and the Courts, 92 Yale L.J. 1478, 1478 (1983).

Xl

Cases which require focused review, especially those
that deal with matters of first inpression or which should be
publ i shed on ot her grounds, are not susceptible to disposition
according to limted tine lines as may be determ ned by a
majority. Not all cases present sinple and previously decided
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guestions of law. The critical exam nation and review necessary
i nevitably and i nescapably requires tine to acconplish. See
Anast asoff, 223 F.3d at 904. Such exam nation and revi ew spawn
many i nstances where separate opinions and positions nay result
in major nodifications and even reversals of original positions
agreed to by a majority of this court. Insistence upon a
contrary approach can only have a del eterious effect on the
parties affected, the outcone of cases, and the devel opnent of
case | aw.

Mor eover, even the ultimte resolution of sone
apparently sinple cases through sunmary di sposition may take nore
time then initially estimated. Issues not initially raised or
addressed by the majority may be pointed out by a dissent or
concurrence. The “mgjority” may change several tinmes as justices
grapple with the law and facts posed within a case, and with
ot her considerations and conprom ses. The decision of whether
t he case should be published or not may al so change several tines
during the course of consideration. Accordingly, the end result
of a lengthy dissent or concurrence by a justice attached to a
sumary di sposition order may have had an earlier incarnation as

a majority published decision. See N K Shinmanoto, Justice is

Blind, supra, at 7 n.12 (“In the case of the Justice or Judge who

pens the najority opinion but does not garner the votes for
publication, the Judge or Justice may be forced to wite a
concurring [or dissenting] opinion to . . . express disagreenent

with the decision of the majority not to publish.”)
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Thus, a nmajority rule decision regarding publication
does not necessarily nean that nore tinme and resources are saved.
That time and effort nay already be invested. This is
exenplified, as the AJS Hawaii Chapter points out, by the fact
t hat unpublished opinions of this court have been "“of substanti al
I ength and content.” The Report at 4. Also, denying
“publication does not sonehow deposit that tine and energy back
into the pool of resources so that it can be used on other

cases.” N. K. Shimanpoto, Justice is Blind, supra, at 11

More inmportantly, the expenditure of the court’s
resources in filling out the analysis of what was previously
t hought an “easy case” cannot be | abel ed a waste of resources,
when a justice believes that justice is not being served by a
superficial treatnment of an appeal. Thus, we do not operate as a
“conmittee,” and our views, while opposed by the other justices,
is certainly not intended to inpugn their integrity. Case counts
and statistics should not drive our disposition or deliberative
process. In a conflict between the two, our primary duty lies in
giving a case and the litigants involved the tinme they deserve.

See Anastasoff, 223 F.3d at 904.

X,
The rallying cry for those who raise the specter of
backl ogs as the justification for the expedi ent disposition of
cases is “justice delayed is justice denied.” As one judge has

not ed, speedy disposition is not to be equated with justice:
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To suggest that justice delayed is justice denied is not the
answer. Justice delayed is not always justice denied, and
speedy justice is not always justice obtained. Increased
pressures on the judiciary resulting fromincreased
litigation because of increased use of the courts by our
society is an increased burden which nust be net by the
judiciary alone, without sacrificing the quality of the
justice dispensed. The resulting pressures should and nust
be assuned by the judiciary without conplaint. . . . |If
justice delayed is justice denied, then justice wthout
guality is also justice denied, a result for which the
judiciary alone will be held accountable w thout reference
to collateral pressures fromwhatever source.

G aver v. Secretary of Health, Ed. & Welfare, 405 F. Supp. 631,

636-37 (E.D. Pa. 1975) (enphases added).

| agree that cases should be decided as pronptly as
possible. But there is no justice in a rush to judgnent that is
mandat ed by internal policies and procedures enbraci ng sunmary
decisions. Too often the adm nistration of fornulaic approaches
for expediting cases becomes the focus of the tine and energy of
the court, which should otherw se be spent on our fundanental
function of deciding cases. | see no virtue in a race to rubber
stanp a circulating draft of a decision so that it nmay be issued
qui ckly by the court. Such approaches detract the public’s
attention froma prom nent reason for such delays, that is, the
| ack of resources. See supra Section V.

But other internal adm nistrative obstacles cause
inefficiencies that delay resolution of cases. bstacles such as
the lack of objective criteria as to whether an opinion should be

publ i shed, see State v. Taua, 98 Hawai‘i 426, 441 n.1, 49 P.3d

1227, 1242 n.1 (2002) (Acoba, J., dissenting, joined by Ram |,
J.) (opinions which depart fromexisting | aw shoul d be

publ i shed); Zanakis-Pico v. Cutter Dodge, Inc., 98 Hawai‘ 309,

326, 47 P.3d 1222, 1239 (2002) (Acoba, J., concurring) (opinions

whi ch apply new rul es of |aw should be published), and disputes
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concerning the publishability of an opinion, would be easily
resol ved by the rule adopted in sone jurisdictions that the vote
of one justice is sufficient to mandate publication. See Doe, 99
Hawai i at 15 n.6, 52 P.3d at 269 n.6 (Ram |, J., dissenting,

j oi ned by Acoba, J.) But even the adoption of objective criteria
and alternative neasures such as proposed by the Hawai‘i AJS w ||
not cure the lack of published opinions, inasmuch as a nmgjority
di sfavoring publication in the first place is unlikely to
actually change its position even in the face of such objective
standards or alternative neasures. Hence, in our view, a single

justice rule is necessary.

Xl V.

Mor eover, al though a case that should be published
exacts deliberation and, thus, tinme to conplete, over the |ong-
term publication has the effect of decreasing the backlog and
savi ng ourselves, trial courts, and attorneys needl ess expense of
time, effort, and resources. Wen we do not publish and address
t he questions squarely presented to us, there are w de-ranging
system c effects.

Each party for whomthe issue subsequently arises is
faced anew with an error that is “novel,” because we have not yet
addressed it. Trial courts nust guess at what |aw shoul d be
applied, further delaying the resolution of trials. Law clerks,
judges, and justices nust in effect “reinvent the wheel.” See

John v. State, 35 P.3d 53, 64 (Al aska C. App. 1989) (Manheim

J., concurring) (“[S]o nany of our decisions are unpublished
that, given enough tine and enough change of personnel, the court
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‘forgets’ we issued those decisions.”). Appellants and appell ees
must do the sane. Thus, over the long-term publication wll
reduce our backl og, by renoving issues fromour appellate
treadm || .

Failing to publish decisions that should be published
has a substantial inmpact on the public. Wen this court
post pones for an indefinite tinme the resolution of issues
presented before it, the result is to |eave parties -- whether
they are prosecutors and defendants in crimnal cases, parents
and children in famly court cases, business entities,
government, or the public at large -- and their attorneys to
guess at what the lawis in this jurisdiction, at the risk of
guessing wong. By the tinme the matter is brought again to this
court, much tinme and events may have passed. It is no wonder
that representatives of both the bench and the bar recomrend the
recourse of citing to the only body of |aw oftentines avail abl e

to them -- unpublished opinions.

XV.

In our view, the balance is to be struck in the context
of our role as the court of last resort in this state and the
| ong range perspective we nmust take. The litigants in each case
deserve the considered judgnent of each justice. Qur obligation
to the rule of lawis to apply it assiduously, evenly, and
justly; expediency should play no part in the task in which we
are engaged. In that regard, nore, not |ess, authoritative
gui dance strikes the right balance in our present legal mlieu.
By satisfying our obligation in individual cases, we fulfill our
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duty as stewards of the judicial power, to all parties and to the
public at large wi thout favoring any one party or the interests

of one litigant over another.
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