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IN THE SUPREME COURT OF THE STATE OF HAWAI |

---000- - -

JACOB E. HOOPAI, Appellant- Appell ee
VS.

ClVIL SERVICE COW SSION, CITY AND COUNTY OF
HONOLULU; DEPARTMENT OF CIVIL SERVICE, CITY AND
COUNTY OF HONOLULU; and EMERGENCY SERVI CES DEPARTIVENT,
CI TY AND COUNTY OF HONOLULU, Appell ees-Appellants

and

UNI TED PUBLI C WORKERS, AFSCME, LOCAL 464, AFL-CIQ
Party-in-Interest-Appel |l ant
(NO. 23883 (CIV. NO 99-3248))

I N THE MATTER OF THE ARBI TRATI ON BETVEEN
UNI TED PUBLI C WORKERS, AFSCMVE, LOCAL 646, AFL-CI O Union
and
CITY AND COUNTY OF HONOLULU, DEPARTMENT OF HEALTH,
EMERGENCY MEDI CAL SERVI CES

(Gievance of Derrick Young;, MRO6-29), Enpl oyer
(NO. 23912 (S.P. NO 00-1-0090))

NO. 23883

APPEALS FROM THE FI RST Cl RCUI T COURT
(AV. NO 99-3248 & S.P. NO 00-1-0090)

DECEMBER 21, 2004

LEVI NSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.;
WTH MOON, C.J., CONCURRI NG SEPARATELY

OPI Nl ON OF THE COURT BY ACOBA, J.

We hold in this consolidated appeal in Cvil No. 99-0-

3248 and Speci al Proceeding No. 00-1-0090 (S.P. No. 00-1-90),
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(1) that the general prohibition in Hawai‘ Revised Statutes
(HRS) 8§ 89-9(d) (1993) against a public enployer and the
excl usive representative of a collective bargaining unit agreeing

to a “proposal . . . inconsistent with nerit principles” is

subject to that statute’s provisions allowing for, inter alia,
negoti ati on of pronotion and denotion procedures in a collective
bar gai ni ng agreenent and a grievance process for violation
thereof, (2) that HRS § 76-1 (Supp. 1999), Revised Charter of
Honol ulu (RCH) 88 6-302, 6-306, 6-308, and Rules of the Gvil
Servi ce Comm ssion (RCSC) 88 13-2 and 13-3 do not conflict with
HRS § 89-9(d),! (3) that in the instant case, the grievance
process initiated by Party-in-Interest-Appellant United Public
Wor kers, AFSCMVE, Local 646, AFL-CIO (UPW pursuant to its
col | ective bargai ning agreenent with Appell ee-Appellant Cty and
County of Honolulu (the Cty) was proper, (4) that the dispute as
to the “denotion” of Appellant-Appellee Jacob E. Hoopai (Hoopai)
was properly processed under the collective bargai ni ng agreenent
gri evance procedure; and (5) Hoopai has failed to establish a
violation of his due process claim

Because on the foregoing prem ses the circuit court of
the first circuit (the court) was wong in ruling that Appellee-
Appel lant Civil Service Conm ssion (the Conm ssion) had
jurisdiction of Hoopai’s conplaint involving his denotion, we

vacate the court’s October 25, 2000 judgnment remandi ng the case

! The text of these laws are set forth infra.
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to the Cormission in Cvil No. 99-3248 and the court’s April 11
2000 order denying w thout prejudice the UPWs notion to
intervene in S.P. No. 00-1-90, and renmand the case to the court
with instructions to grant the UPWs notion and enter judgnent
for the Conmi ssion, the Cty, Appellees-Appellants Departnent of
Cvil Service of the City (the Department) and the Energency
Services Departnment of the City (ESD) [hereinafter collectively,
Enpl oyers],? and UPW
Enpl oyers chal l enge the May 16, 2000 findi ngs of fact
(findings), conclusions of |aw (conclusions) and order of the
court and appeal fromthe court’s Cctober 25, 2000 judgnent in
favor of Hoopai.® UPWchallenges the aforesaid May 16, 2000
findi ngs, conclusions and order and appeals from (1) the
April 11, 2000 order denying, w thout prejudice, UPWs notion to
intervene and (2) the said Cctober 25, 2000 judgnent.*
l.
A
The facts in the present appeal ostensibly are not

di sputed.® The pertinent facts are set forth in certain of the

2 Because the City, Department, ESD, and Comm ssion all filed the

same briefs, they are collectively referred to herein as the Enployers.

s The Honorabl e All ene Suenori presided.

4 Hoopai noved to strike portions of UPW s opening brief with
respect to the October 25, 2000 judgment. On May 10, 2001, this court denied
the motion without prejudice to Hoopai raising the issue in an amended
answering brief.

5 Al t hough Enpl oyers state that the “facts of this appeal are not i
di spute,” they do in fact challenge one of the court’s findings of fact,
namely finding 23. See infra.
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court’s enunerated findings and the evidence adduced as foll ows.

1. [ Hoopai] is an enpl oyee of Appellee [City], [ESD].

2. [ Conmi ssion] is an agency of the [City], duly
created under the [RCH] and the applicable Civil Service
laws of the State of Hawai ‘.

3. [City] is a body politic created under the
provision of the RCH, the Constitution of the State of
Hawai ‘i and applicable provisions of the [HRS].

4, [ESD] of the [City] is duly created under the RCH

5. On or about June 16, 1995, [Hoopai] was pronoted
fromthe position of Mobile Emergency Care Specialist (“MECS
") to EMS Field Operations Supervisor (“FO0OS")

6. During the tinme he served as FOS, [Hoopai]
received only “Excellent” eval uations

7. [ Hoopai] successfully conmpl eted his probationary
peri od.

8. [ Hoopai] was nmade permanent in his position on
December 16, 1995

9. After [Hoopai’'s] July [sic] 16, 1995 pronotion
[UPW filed a grievance on behalf of a non-selectee. This
was subsequently resolved by way of a Settlement Agreenent.
[ Hoopai] continued to serve n [sic] the position of FOS

10. In compliance with the Settlement Agreenent, a
second pronotion process was initiated and [Hoopai] was
again “selected.” [Hoopai] continued, uninterrupted, to

serve as FOS since his selection in June of 1995
11. [Hoopai’'s] selection was again grieved by a non-
sel ectee [Grievant Derrick Young (Grievant)].

On Decenber 23, 1996, UPWinitiated the grievance
process. On that sane day, UPWIinforned Hoopai by letter of the
gri evance procedure and its potential inpact.® The grievance was
processed on behalf of Gievant and conducted pursuant to the
col | ective bargaining agreenent between UPWand the City,

entitled “Institutional, Health, and Correctional Wrkers

6 The letter submtted by UPWto Hoopai before the arbitration
hearing is not disputed by Hoopai or Enmployers. The letter stated in part:

This is to informyou that a grievance has been filed on
behal f of the senior enployee who was not selected by the
Enpl oyer for promotion to FOS in which you were sel ected

i nst ead. It is the responsibility of the UPWto represent
the senior enployee who was not sel ected. This letter and a
copy of the grievance shall serve as notice to you that in
the event the remedy to the grievance is granted, it wil
directly affect you.

(Emphasi s added.)
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Bargaining Unit 10 Agreenent.”’ On Cctober 20 and 30, 1997, the
arbitration® was conducted with the UPW ESD and the City
agreeing that the issue presented to the arbitrator was, “Did the
[ E] npl oyer violate the contract when it failed to select the
Gievant for the position of [FOS], and if so, what is the
appropriate renmedy?” During the hearings, both Hoopai and
Gievant were called as w tnesses.

The remai nder of the court’s findings, relating to the
arbitration and the subsequent appeal by Hoopai to the

Conmi ssion, states as foll ows:

12. On February 10, 1998, the Arbitrator ruled that

the selection process was still flawed and ordered the
pronotion set aside [hereinafter “arbitration decision”].
13. In his decision, the Arbitrator explicitly stated

that he could not order the pronotion of the Grievant
because that would substitute his evaluation of supervisory
experience for that of the employer and it would be
i nproper.

14. [ Hoopai] was subsequently demoted on April 15
1998 effective February 25, 1998, after holding this
position for almst 3 years

15. On March 18, 1998, Hoopai filed a Petition of
Appeal with the Comm ssion

16. Hoopai raised issues, including, but not limted
to, the following: the violation of the merit principles
the preemption of the Civil Service Laws, the violation of
Civil Service Rules, and inproper denotion

17. Hoopai appeal ed the demotion alleging inproper

7 Enpl oyers contend that the second grievance filed by UPW was
subm tted “pursuant to the collective bargaining agreement.” Enployers do not
cite to the collective bargaining agreement, or include a copy of the
agreement . However, in the record on appeal, portions of the collective

bargai ni ng agreenment , effective July 1, 1995-June 30, 1999, are attached to
UPW s notion to intervene and portions of the collective bargaining agreenent,
effective July 1, 1993-June 30, 1995, are attached to UPWs notion to confirm
Hoopai does not contest that the second grievance was submtted to arbitration
pursuant to the collective bargaining agreement. The Conmi ssion, in its

deci sion and order dated July 29, 1999, found that this second grievance was
submtted “to an arbitrator for a final and binding decision pursuant to the
coll ective bargaining agreement then in effect.” Inasmuch as the court

consol idated the cases involving the notion to intervene and the notion to
confirm we consider all the documents in the record

8 Arbitrator Harold Masumpto conducted the arbitration proceedings.

5
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(Foot not e

acts[® of [ESD] issued on April 15, 1998, effective
February 24, 1998

18. On May 25, 1999, [ESD s] Motion to Dism ss Appea
filed on May 17, 1999 was heard. The Motion alleged that
the Comm ssion | acked jurisdiction to hear the appeal

19. At the hearing on the Motion to Dism ss, [Hoopai]
requested that the City negotiator of collective bargaining
agreements be allowed to testify on his behalf.

20. The basis of such request was to confirmthat
[City] does in fact believe that collective bargaining
preenpts civil service

21. The Comm ssion denied the request.

22. [Hoopai] challenged the right of M. Hal vorson
attorney for the Conmi ssion, to participate in the
evidentiary hearing and his assistance in the decision
maki ng

23. The Comm ssion stated on the record that M.

Hal vorson’s questions do affect their decision making on the
case.

24, M. Hal vorson is not authorized to participate as
a Comm ssioner in [Conmm ssion] hearings.

25. The Deci sion and Order was issued on
July 27, 1999

added.)

The Conmission’s July 27, 1999 Decision and O der

(Conmmi ssion’s order) dism ssed Hoopai’'s appeal for |ack of

jurisdiction.

as foll ows:

1. [HRS § 76-1] . . . states that . . . the policy
and purpose of Chapter 76, HRS, is to establish a system of
personnel adm nistration based on merit principles .

2. [HRS 8 76-1] does not confer jurisdiction to hear
appeals on any civil service comm ssion of any jurisdiction
This section only prescribes the policy and principles that
shoul d be applied by the Conmi ssion once it has
jurisdiction.

4. [RCH & 6-308] provides as follows: Any person

aggrieved by any action of the director . . . or who has
been . . . denmpoted . . . may appeal to the [Comm ssion] for

redress, pursuant to its rules and regul ations

5. The Comm ssion has jurisdiction to hear the
appeals from disciplinary actions pursuant to . . . [RCSC
§ 2-34(a)], from any action of the director or appointing
authority pursuant to [RCSC] § 2-34(b), and from grievances
unsatisfactorily resolved at step 3 pursuant to [RCSC] § 13-
3

6. The denotion of [Hoopai] was not a disciplinary

April

9
15,

The pertinent conclusions of the Conm ssion state

Al t hough not expressly stated, the “inproper acts of [ESD] issued

1998” appears to refer to Hoopai’'s demotion on April 15, 1998

became effective February 25, 1998. See supra, Finding 14.

6
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action and is therefore not within the jurisdiction of the
Commi ssion pursuant to [RCSC] § 2-34(a).

7. There is no authority to appeal the arbitrator’s
decision to the Conm ssion. Only the actions of the
di rector or an appointing authority may be appeal ed pursuant
to [ RCSC] § 2-34(b). In this case the director was
perform ng a non-discretionary mnisterial act in conplying
with the order of the arbitrator. The director was not
acting on her own authority and there was no appeal abl e
action by the director as contenplated under [RCSC] § 2-
34(b). Mor eover, in order for the Comm ssion to find that
the director had violated a civil service rule would [sic]
entail an exami nation of the merits of the arbitration
deci sion. The Commi ssion has no authority to do this.
Jurisdiction over arbitration decisions and awards clearly
falls to the exclusive jurisdiction of the courts pursuant
to [HRS] Chapter 658.

8. The use of the civil service grievance procedure
pursuant to [RCSC] 8 13-3 is prohibited by [RCSC] 88 13-2(b)

and 13-3 for conplaints over matters under the various
coll ective bargaining agreenents.

9. [HRS] 8 89-10(d) specifies that if there is a
conflict between a collective bargaining agreenent and a
civil service of [sic] other personnel rule or requlation
the terms of the agreenent shall prevail. In addition
[HRS] & 89-19 specifies that if there is a conflict between
anot her statute and [HRS] Chapter 89 concerning the sanme
subject matter, [HRS] Chapter 89 shall take precedence

10. Despite these jurisdictional restrictions
[ Hoopai] maintains that this preenption feature of [HRS]

§ 89-10(d) is nodified by the proviso that the terms of the
collective bargaining agreenment may not be inconsistent with

[HRS] & 89-9(d) which in turn references the nerit
principles of [HRS] 8 76-1. Additionally, [Hoopai] points
out that pursuant to the Hawai‘ Supreme Court decision in
SHOPO v. Soc’'y of [Prof’'l] Journalists, [83 Hawai‘i 378, 927
P.2d 386 (1996)], the collective bargaining agreenment cannot

preenpt a statute which inposes a duty upon a public

enpl oyer to perform when the subject matter of the other
statute is not in conflict with [HRS] Chapter 89. \hile
this may be true, this still does not convey jurisdiction
over collective bargaining matters upon the Comm ssion. The
Commi ssion has no authority to review the scope of

coll ective bargaining pursuant to [HRS] Chapter 89
regardl ess of whether there is a conflict between the

coll ective bargaining agreement and [HRS] § 89-9(d) or
whet her the collective bargaining agreement conflicts with
anot her statute. This falls within the purview of the
Hawai ‘i Labor Rel ations Board or the courts.

11. Finally, even if [Hoopai] was correct in his
claimthat the Conm ssion has some overarching duty to
preserve merit principles, even when in conflict with a
coll ective bargaining agreement, this Comm ssion would still
di sm ss this appeal

12. Contrary to the brief submtted by [Hoopai]
wherein he avers that he “was dempted from a position he was
properly promoted to . . . ,” (enphasis added) the
arbitrator’s decision clearly rests on the conclusion that
[ Hoopai’'s] pronotion was improper under the collective
bargai ni ng agreenent. \Whether the arbitrator was correct or
not, and whet her the pronotion of [Hoopai] was proper or
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not, necessarily requires a relitigation of the promotion
deci si on. More inportantly, it requires a determ nation of
whet her the decision by the arbitrator[,] that there has
been a violation of the collective bargaining agreement[,]
is in conflict with merit principles under [HRS] § 76-1

This Comm ssion has no jurisdiction to resolve conflicts

bet ween [ HRS] Chapters 76 and 89. This too, must be left to
the courts.

13. The Enpl oyer and [Hoopai’s] exclusive bargaining
representative agreed to settle this dispute through fina
and binding arbitration. [Hoopai] was represented in this
agreenment by his exclusive bargaining representative and
through such representation is a beneficiary of both the
rights and responsibilities of that agreement. If he has a
quarrel with the terns of that agreement, including the
di spute resolution mechanism his conmplaint is with his
representative and not the enployer. Mor eover, the forum
for any quarrel between [Hoopai] and his union is clearly
not this Comm ssion

)

(Enmphases added.) (Bol df aced enphases in original.)

On August 26, 1999, in Cvil No. 99-0-3248, Hoopai
appeal ed to the court fromthe Conm ssion’s order, arguing that
(1) the Comm ssion violated HRS chapter 91 by inproperly denying
Hoopai’'s request for w tnesses and denyi ng hi mdue process,

(2) the Comm ssion’s decision was flawed due to the participation
of its attorney in the decision nmaking process, and (3) the
decision to dism ss Hoopai’'s agency appeal violated
constitutional or statutory provisions, exceeded the agency’s
authority, was made upon unl awful procedures, was in error of

| aw, was clearly erroneous, and was arbitrary and capri ci ous.

On Decenber 13, 1999, the court?®® heard oral argunent
and subsequently issued a mnute order, which stated that the
case was “reversed and remanded [wth Hoopai’'s attorney] to

subnmit proposed findings of fact and concl usi ons of | aw.

10 The Honorable Allene Suenori presided

8
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B.

On February 23, 2000, in a separate and second
proceedi ng, S.P. No. 00-1-90, the UPWfiled a notion to confirm
the arbitration decision (nmotion to confirm?! against the Gty
and ESD, and attached a 1999 arbitration agreenent between UPW
and the Gty and the arbitrator’s decision. The hearing on this
notion to confirmwas originally scheduled for March 14, 2000.
On March 3, 2000, the City and ESD filed a statenent of no
opposition and a notice of non-appearance.

Prior to the hearing on the notion to confirmin S P.
No. 00-1-90, on March 13, 2000, the UPW in Gvil No. 99-0-3248,
filed (1) a notion to consolidate Hoopai’'s appeal fromthe
Comm ssion’s order and the special proceeding’s notion to confirm
(nmotion to consolidate) because of common questions of |aw or
fact in Hoopai’s appeal and UPWs notion to confirmthe

arbitration award, and (2) a notion to intervene in GCvil No. 99-

i HRS § 658-8 (1993) enpowers the court to confirman arbitration
award as follows:

Award; confirming award. The award shall be in

writing . . . . A copy of the award shall be served by the
arbitrators on each of the other parties to the arbitration,
personally or by registered or certified mail. At any tine

within one year after the award is made and served, any
party to the arbitration may apply to the circuit court
specified in the agreement, or if none is specified, to the
circuit court of the judicial circuit in which the
arbitration was had, for an order confirm ng the award.
Thereupon the court shall grant such an order, unless the
award is vacated, nodified, or corrected as prescribed in
sections 658-9 and 658-10. . . . [N]otice of the nmotion
shall be served upon the adverse party, or the adverse
party’'s attorney, as prescribed for service of notice of a
notion in an action in the same court.

(Enphases added.)
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0-3248. In the notion to intervene, the UPWmaintai ned that the
Comm ssion | acked “subject matter jurisdiction over the dispute.”
Attached to the notion to intervene was a 1999 collective
bar gai ni ng agreenent between the UPWand the Cty, the
arbitration decision, and the grievances filed. The court??
heard both notions on April 3, 2000.

On April 10, 2000, the notion to consolidate the cases
was granted. The court reasoned that consolidation under G vil
No. 99-0-3248 was appropri ate because both cases “involve[d] a
common question of |law and fact warranting consolidation under
Rul e 42(a) of the Hawai‘ Rules of Cvil Procedure [(HRCP)].” On
April 11, 2000, however, the court deni ed w thout prejudice UPWs
notion to intervene on the ground that “the UPWw || be able to
request intervention at the [Conm ssion].”

On April 11, 2000, the court®® filed an order granting
UPWs notion to confirm (confirmation order). The confirnmation

order provided as foll ows:

[UPW s motion to confirm , having been filed on

February 23, 2000, and having come on for hearing . . . on
April, 11, 2000, . . . and Deputy Corporation Counse

having filed a statement of no opposition and notice of non
appearance . . . , and good cause appearing,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED t hat
the [arbitration decision] was issued in accordance
with [HRS] 88 658-8, 658-11, and 658-12. Accordingly,
the empl oyer is hereby ordered to conply with the
provisions set forth in the [arbitration decision].

(Enmphasi s added.)

The Honorabl e Sabrina McKenna presided

The Honorabl e Sabrina McKenna presided

10
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On May 16, 2000, the court! entered its order for the
Decenber 19, 1999 hearing conducted in Cvil No. 99-0-3248. 1In
addition to its aforenmentioned findings filed May 16, 2000, the
court stated, in finding 27, that it had jurisdiction over
Hoopai’s appeal. The court also issued the follow ng concl usions

of |l aw and order:

1. In order for an appeal from an agency’s decision
to be sustained, the appellant nust nmeet his burden
[pursuant to]. . . . HRS 8§ 91-14(g).['® [Hoopai] has met

his burden.

2. [Hoopai] was denied his due process right by [the
Comm ssion] when it summarily dism ssed [Hoopai's] appeal
due to [the] Arbitrator’s decision of February 10, 1998

3. [ Hoopai] was promoted, successfully conpleted his
probationary period with excellent ratings and was made
permanent in his FOS position as of December 16, 1995

4, [ Hoopai's] permanent status created a proprietary
right in his pronmotion.

5. [ Hoopai] was denmoted by the City’s act of
April 15, 1998.

6. [Hoopai] is entitled to have the [ Conm ssion] hear
his appeal as to whether he was inmproperly denmoted, whether
Civil Service Laws and Rules were violated[,] and whether
the merit principles were ignored

THE COURT having entered the above [findings] and
[ concl usi ons] HEREBY ORDERS, ADJUDGES AND DECREES 't hat

The Decision and Order of the [Comm ssion], [City],
entered on July 27, 1999 is reversed and remanded to the
Commi ssion and that a new hearing on [Hoopai’s] Petition of
Appeal be conducted in conmpliance with the applicable
constitutional and statutory provisions.

(Enmphases added.) On June 15, 2000, Enployers filed a notice of
appeal to this court. On Septenber 25, 2000, this court issued
an order dism ssing the appeal for |ack of appellate
jurisdiction.

Final judgnment in Gvil No. 99-0-3248 was entered on
behal f of Hoopai on Cctober 25, 2000. On COctober 31, 2001, the

14 The Honorable Allene Suenori, having presided over the

Decenber 13, 1999 hearing issued this order.

15 The court quoted HRS § 91-14(g), which is quoted in full herein
See infra.

11
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court in S.P. No. 00-1-90 entered a final judgnent in favor of
UPW pursuant to the confirmation order.' The final judgnent

confirmng the arbitrator’s award stated as foll ows:

Pursuant to the [confirmation order], Judgnent is
hereby entered in favor of UPW AFSCME, Local 646, AFL-CIO
and against the [City], the Department of Health, [and ESD]
in the above entitled matter.

This final judgnment resolves all clains raised by al
parties in this case.

On Novenber 13, 2000, UPWfiled a notice of appeal to
this court from (1) the court’s COctober 25, 2000 judgnent
reversing and remandi ng the Commi ssion’s order, and (2) the
court’s April 11, 2000 order denying, wthout prejudice, UPWs
notion to intervene. On Novenber 22, 2000, Enployers also filed
a notice of appeal fromthe Cctober 25, 2000 judgnent reversing
and remandi ng the Conm ssion’ s order.

.

On appeal, Enployers argue that the court erred in
(1) inpliedly ruling that the Conmm ssion had authority to hear
Hoopai ' s appeal, (2) not considering the arbitrator’s decision
final and binding, (3) ruling that Hoopai was deni ed due process
of law, and (4) finding that the counsel for the Conm ssion
af fected the Comm ssion’ s decision maki ng on the case.

UPW argues that the court erred in (1) determ ning that

16 HRS § 658-12 (1993) authorizes entry of judgment upon the granting
of orders confirm ng, nodifying, or correcting arbitration awards as foll ows:

Entry of Judgment. Upon the granting of an order
confirm ng, nodifying, or correcting an award, the sane
shall be filed in the office of the clerk of the circuit

court and this shall constitute the entry of judgment. An
appeal may be taken from such judgment as hereinafter set
forth.

12
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t he Conmi ssion had subject matter jurisdiction over a pronotional
di spute that was subject to arbitration under HRS chapter 89,

(2) permtting a collateral attack upon a final and binding
arbitration decision that was confirnmed in accordance with HRS
chapter 658, and (3) denying UPWs notion to intervene inasmuch
as UPWwas the exclusive representative that sought to uphold the
arbitration decision in accordance with HRS chapter 89.

Hoopai argues that the court was correct in concluding
that (1) Hoopai was denied his due process rights when his appeal
was sunmarily di sm ssed by the Conm ssion, (2) the RCH permts
any person who is aggrieved by an action of the director of
personnel or who has been denpted to appeal to the Conm ssion,
(3) pronotional disputes are properly before the Conm ssion
because HRS chapter 89 does not take precedence over civil
service laws, (4) the courts’ preference for arbitration is
irrelevant to the issue of Hoopai’'s Comm ssion appeal,
(5) Hoopai’s due process rights were violated by the Conm ssion’s
refusal to conpel the testinony of wi tnesses to address the
preenption argunent, (6) the Comm ssion’s attorney should not
participate in the Comm ssion proceedings in the role of a
hearings officer, and (7) the court correctly denied UPWs
untinmely notion to intervene.

[l
“‘“Revi ew of a decision nade by a court upon its review

of an adm nistrative decision is a secondary appeal. The

13
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standard of reviewis one in which this court mnust detern ne
whet her the court under review was right or wong in its

decision.’” Soderlund v. Admn. Dir. of the Courts, 96 Hawai ‘i

114, 118, 26 P.3d 1214, 1218 (2001) (quoting Farnmer v. Adn n.

Dir. of the Court, 94 Hawai‘i 232, 236, 11 P.3d 457, 461 (2000)

(brackets omtted). It is well settled that “*[i]n an appeal
froma circuit court’s review of an adm nistrative decision, the
appel late court will utilize identical standards applied by the

circuit court.”™ Price v. Zoning Bd. of Appeals, 77 Hawai‘q 168,

171, 883 P.2d 629, 632 (1994) (quoting Mauna Kea Power Co. v. Bd.

of Land & Natural Res., 76 Hawai‘i 259, 264, 874 P.2d 1084, 1089

(1994)).
VWhen a court reviews the decision of an adm nistrative
agency, HRS § 91-14(g) (1993)'" governs. “[A]ppeals taken from

findings set forth in decisions of the [agency] are reviewed

17 HRS § 91-14 entitled “Judicial review of contested cases,”
provides in part:

(g) Upon review of the record the court may affirmthe
deci sion of the agency or remand the case with instructions
for further proceedings; or it may reverse or nodify the
deci sion and order if the substantial rights of the
petitioners may have been prejudiced because the
adm ni strative findings, conclusions, decisions, or order

are:

(1) In violation of constitution or statutory
provi sions; or

(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or

(4) Af fected by other error of |aw, or

(5) Clearly erroneous in view of the reliable,

probative, and substantial evidence on the whole
record; or

(6) Arbitrary, or capricious, or characterized by
abuse of discretion or clearly unwarranted
exerci se of discretion.

14
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under the clearly erroneous standard. Thus, [the] court
consi ders whether such a finding is clearly erroneous in view of
the reliable, probative, and substantial evidence on the whole

record.” Bocalbos v. Kapiolani Med. Cr. for Wonen & Children,

93 Hawai i 116, 124, 997 P.2d 42, 50 (App. 2000) (citations,
i nternal quotation marks, brackets, ellipses, and enphasis
omtted).

On the other hand, “conclusions of law. . . are freely
reviewabl e to determne if the agency’s decision was in violation
of constitutional or statutory provisions, in excess of statutory
authority or jurisdiction of agency, or affected by other error

of law.” Poe v. Hawai ‘i Labor Rels. Bd., 87 Hawai‘i 191, 195, 953

P.2d 569, 573 (1998). “Hence, an agency’s statutory

interpretation is reviewed de novo.” Keanini v. Akiba, 93

Hawai i 75, 79, 996 P.2d 280, 284 (App. 2000).
I V.

As an initial matter, we consider whether this court
has jurisdiction to hear UPWs appeal. The appeal was tinely
filed, and the appeal of the judgnent is authorized by HRS § 641-
1(a) (1993), which allows an appeal fromthe final judgnent of
the circuit court in a civil case. UPWappealed fromthe court’s
Oct ober 25, 2000 judgnment, but it also seeks review of the
April 11, 2000 order denying its notion for intervention.

Hoopai argues that the court correctly denied UPWs

notion to intervene in his appeal of the Conm ssion’s order.

15
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Hoopai asserts that the notion to intervene was properly denied
because it was “untinely” as it was filed three nonths after the
m nute order'® of the court was issued. |nasnuch as the present
appeal involves the underlying appeal of the Comm ssion’s order,
Hoopai posits that he has not yet been “afforded the opportunity
for his challenge to his denotion after he was unconditionally
promoted.” In this regard, Hoopai nmintains that because the
court denied UPWs notion to intervene w thout prejudice, UPWcan
raise its issues at the Conm ssion proceedi ngs upon remand, but
“not here” before this court.

An order denying an application for intervention under
HRCP Rule 24 is a final appeal able order under HRS § 641-1(a).

Baehr v. Mike, 80 Hawai‘ 341, 343-45, 910 P.2d 112, 114-16

(1996). The appealability of such an order is based upon the

collateral order doctrine. More's Federal Practice, 8 24.24[1]

(3d ed. 1999). The failure to take an i medi ate appeal froma
collateral order does not preclude review of the order on appeal

froma final judgnent. Kukui Nuts of Hawaii, Inc. v. Baird &

Co., Inc., 7 Haw. App. 598, 617, 789 P.2d 501, 514 (1990)

(“[Where relief can be afforded fromthe terns of a collateral
order upon appeal fromthe final judgnment, the collateral order
may be reviewed at that time, and the right to appeal the

collateral order is not forfeited because it was not appeal ed

18 Whil e mentioned by Hoopai, a mnute order is not considered a part

of the record on appeal. Torres v. Torres, 100 Hawai ‘i 397, 405 n.6, 60 P.3d
798, 806 n.6 (2002).

16
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fromwhen it was entered.”) Accordingly, UPWs failure to take
an i medi ate appeal does not preclude this court’s review of the
order on appeal fromthe Cctober 25, 2000 judgnent, for UPWSs
appeal fromthe judgnent can afford UPWrelief! fromthe denial
of intervention.

V.

In its opening brief, UPWargues that the court erred
in denying its notion to intervene because its notion was tinely
under HRCP Rul e 24, inasnmuch as UPW “sought intervention pronptly
upon | earning of Hoopai’s challenge to the . . . [ Conm ssion]
decision on jurisdiction” and that no prejudi ce woul d have
resulted fromthe “lapse of tinme.” It relies upon two Hawai ‘i

cases, Ing v. Acceptance Ins. Co., 76 Hawai ‘i 266, 874 P.2d 1091

(1994), and Blackfield Hawaii Corp. v. Travelodge Int’'l, Inc., 3

Haw. App. 61, 641 P.2d 981 (1982).

Hoopai responds that the court correctly denied UPWs
notion to intervene and therefore “UPWis only before this Court
as to the order denying its Mdtion to Intervene.” Hoopai argues
that (1) UPWfailed to intervene before the Comm ssion, (2) its
nmotion was untinely inasmuch as it filed its notion “3 nonths
after the Mnute Order of the . . . court was entered,” and
(3) UPW*“can properly raise its issues at [ Comm ssion]

proceedi ngs” as the court stated in its order denying the notion

19 The final judgment can “afford UPW relief, to the extent that

this court’s decision could result in a remand to the court or Comm ssion, in
whi ch case UPW could be allowed to intervene.

17
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to intervene.

Inits reply brief, UPWcontends that Hoopai
“m sconstrues the purpose . . . of UPWs intervention in these
proceedings.” It asserts that it filed its notion to intervene
“solely for the purpose of challenging on appeal [the court’ s]
jurisdictional determination[,]” and therefore, pursuant to

United Airlines, Inc. v. MDonald, 432 U S. 385 (1977), its

notion, filed nonths before final judgnent was entered, was
tinmely.

HRCP Rul e 24 (2000) in relevant part states as to
intervention as of right:

(a) Intervention of Right. Upon tinely application
anyone shall be permitted to intervene in an action: (1)
when a statute confers an unconditional right to intervene;
or (2) when the applicant claims an interest relating to the
property or transaction which is the subject of the action
and the applicant is so situated that the disposition of the
action may as a practical matter inpair or inpede the
applicant’s ability to protect that interest, unless the
applicant’s interest is adequately represented by existing

parties.

(Enmphases added.) An order denying a notion to intervene
pursuant to HRCP Rule 24(a)(2) is reviewed under the right/wong
standard. 1ng, 76 Hawai‘i at 271, 874 P.2d at 1096. This court
considers four factors in determning intervention as of right
pursuant to HRCP Rule 24(a)(2): (1) “whether the application was
timely”; (2) “whether the intervenor clained an interest relating
to the property or transaction which was the subject of the
action”; (3) “whether the disposition of the action wuld, as a
practical matter, inpair or inpede the intervenor’s ability to

protect that interest”; and (4) “whether the intervenor’s

18
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i nterest was i nadequately represented by the existing
defendants.” 1d. (brackets omtted). |In the instant matter, the
court denied UPWs notion for intervention as of right for
failure to satisfy the first and fourth factors.

At the hearing on the notion, the court stated that the
notion “just is not tinely” and that “with respect to the

[mMotion to [i]ntervene as a matter of right, it appears .

that the issues . . . sought to be raised by the UPWwere al ready
adequately raised by the . . . Comm ssion and were deni ed by
Judge Suenori.” W conclude that the court erred in both

determ nations. First, with respect to tineliness, this court
considers “the totality of the circunstances,” paying particular
attention to “the | apse of tinme” between the tine when UPW
“shoul d have sought intervention and when it actually did[,]” and
the “prejudice caused to” Hoopai “by the |apse of tine.” 1d.

UPW st at es, and Hoopai does not deny, that Hoopai did
not notify UPWof his appeal to the Conm ssion. UPWidentifies
February 16, 2000 as the tinme when it was informed of the court’s
ruling on Hoopai’s appeal fromthe Comm ssion’s ruling and that
it “took imrediate action to protect the integrity of the
arbitral determination” by filing its notion to confirmon
February 23, 2000 and by filing its notion to intervene in
Hoopai's case on March 13, 2000. |nasnmuch as Hoopai does not
contest the February 16, 2000 date as the date UPW had know edge
of Hoopai’'s appeal, and without nore, we accept this date as the
date UPW “shoul d have sought intervention.”

19
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UPWTfiled its notion | ess than one nonth later. In its
notion, it sought only reconsideration of the ruling remanding to
the Conmmission. UPWSs intervention would not have caused
prejudicial delay in the disposition of the case because UPW
woul d be addressing the court’s ruling as to the Comm ssion’s

jurisdiction. See Blackfield, 3 Haw. App. at 63, 641 P.2d at 983

(finding it “obvious on the record” that granting intervention
woul d have prejudiced the parties because the woul d-be intervenor
sought “to interject nunerous other issues into the litigation,”
whi ch woul d have led to “considerable delay” in the disposition
of the case).

Final judgnment in Gvil No. 99-0-3248 had not been
entered and was not entered until Cctober 25, 2000. See
McDonal d, 432 U. S. at 395-96 (holding that the “critical inquiry”
in “post-judgnment intervention for the purpose of appeal” is
“whether in view of all the circunstances the intervenor acted

pronptly after the entry of final judgnent”).2?° This, and the

20 In McDonald, a United Airlines flight attendant filed a federa
di scrimnation suit as a class action on behalf of herself and other United
flight attendants who were di scharged because of the airlines’s no-marriage
policy. 432 U.S. at 388. The district court denied class certification, but
then permtted twelve flight attendants to “intervene as additional parties
plaintiff.” 1d. The flight attendants and United eventually settled and the
district court entered a judgment of dismssal. 1d. at 389

Ei ght een days after the district court’s final judgnment, MDonal d
filed a motion to intervene for the purpose of appealing the court’s adverse
class determ nation order. |d. at 390. The district court denied her notion,
noting that the case had been ongoing for five years. [1d. at 390. The
circuit court reversed the district court’s determ nation that MDonal d' s
motion was untimely under Federal Rules of Civil Procedure Rule 24(b).

The Supreme Court granted United's petition for certiorari to
consider the circuit court’s ruling that McDonal d’s application for
intervention was timely. 1d. at 391. The Court made special note of two
facts. First, it recognized that McDonald's nmotion to intervene was for the
“whol ly different purpose” of “obtain[ing] appellate review of the [district
court’s] order denying class action status.” 1d. at 392. Second, it

(continued...)
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fact that UPWalso filed a notion to confirmthe arbitration
award, exhibits its diligence in protecting its interests in a
timely manner.

The court also erred in concluding that the Comm ssion
had adequately represented UPWs interests in the Hoopai appeal.
The Ninth Crcuit has adopted the same four-part test for
assessing applications for intervention as of right under the

federal rules. See Sagebrush Rebellion, Inc. v. Watt, 713 F. 2d

525, 527 (9th Cir. 1983). In Sagebrush Rebellion, the court held

“that the requirenent of inadequacy of representation is

satisfied if the applicant shows that representation of its

interests ‘may be’ inadequate and that the burden of nmaking this
showing is mnimal.” 1d. at 528 (enphasis added). Thus, UPW

need only show that the Comm ssion’s representation of UPWs
interests may have been i nadequate. UPWwas the exclusive

representative of the bargaining unit in which Gievant and

2(...continued)
acknowl edged that her notion “conmplied with, as it was required to, the time
limtation for |odging an appeal prescribed by” Federal Rules of Appellate
Procedure Rule 4(a). 1d. The Court then concluded that

[t]he critical fact here is that once the entry of fina
judgment made the adverse class determ nation appeal abl e

the respondent quickly sought to enter the litigation. I'n
short, as soon as it became clear to the respondent that the
interests of the unnamed class menmbers would no | onger be
protected by the named cl ass representatives, she pronmptly
moved to intervene to protect those interests

Id. at 394. Accordingly, the Court held that McDonald's notion was tinmely and
shoul d have been granted by the district court.
Here, UPWTfiled its motion to intervene for the purpose of

chall enging the court’s jurisdictional decision on appeal. Therefore, as in
McDonal d, its motion was for a “post-judgnment intervention for the purpose of
appeal .” 1d. at 395-96. Having filed its motion on March 13, 2000, nonths

before the court issued its final judgment on October 25, 2000, its nmotion was
timely pursuant to McDonal d.
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Hoopai were nenbers. It had negotiated the subject collective
bar gai ni ng agreenent adopting the grievance procedure whi ch had
resulted in Hoopai’s denotion. It initiated the grievance
procedure resulting in the arbitration decision. It filed the
speci al proceeding for confirmation of the arbitration award. As
it states, its interest was to maintain the “integrity” of the
gri evance process.

The interest of the Conm ssion was substantially
different in that it was not a participant in the collective
bargai ni ng agreenent, was not a party to the grievance process,
and had no interest in the arbitration outcome. Plainly, the

interests of the UPWwoul d not be “[]adequately represented by
the existing defendants” in Civil No. 99-0-3248. The UPW had
chal | enged Hoopai’s pronotion by the City-rel ated enpl oyer
defendants. The City-rel ated enpl oyer defendants had rul ed
agai nst UPWin steps one and two of the grievance procedure. The
Comm ssion was solely concerned with determ ning the scope of its
jurisdiction. The court accordingly was wong in deciding that
the Commission in Gvil No. 99-0-3248 woul d adequately represent
the interests of the UPW

Most significantly, the disposition of the action
woul d, as a practical matter, “inpair or inpede the intervenor’s
ability to protect [its] interest,” Ing, 76 Hawai‘i at 271, 874
P.2d at 1096 (brackets omtted), in the viability of the
gri evance proceeding. The court’s announced decision in Gvil
No. 99-0-3248 which remanded the dispute to the Comm ssion was in

22



*%**FOR PUBLICATION***

irreconcilable conflict with the arbitrator’s decision that had
al ready decided the sanme dispute. At the sane tine, the court
had before it in S.P. No. 00-1-90, the UPWs notion to confirm
the arbitration award, uncontested by the City defendants. 1In
its notion to intervene, UPWdi sputed the court’s remand to the
Commi ssion in GCvil No. 99-0-3248. Contrary to the court’s
statenent, the fact that UPWcoul d have intervened at the
Comm ssi on woul d not have resolved the grounds for UPWs reason
to intervene. The resulting orders indicate the inconsistent
| egal commands visited upon the parties, the order in Cvil No.
99-0-3248 requiring that the dispute be “remanded to the
Commission . . . [for] a new hearing” on Hoopai’s conplaint,
while the confirmation order in S.P. No. 00-1-90 mandated that
“the enployer is . . . ordered to conply with the provisions set
forth in the” arbitration decision. The court should have
granted UPWs notion for intervention as of right under HRCP Rul e
24(a)(2). Thus, we vacate the court’s order denying UPWs notion
to intervene.

VI .

We believe the Enployers and the UPWare correct in
their first point, i.e., that the Conm ssion | acked jurisdiction
to hear Hoopai’s appeal. HRS chapter 89 governs “[c]ollective
[b]argaining in [pJublic [e]nploynent.” Under HRS chapter 89,

publ i c enpl oyees? “have the right of self-organization and the

2z For purposes of chapter 89, a public enployee is “any person

enmpl oyed by a public enployer except elected and appointed officials and such
(continued...)
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right to form

join, or assist any enpl oyee organi zation for the

pur pose of bargaining collectively through representatives

on questions of wages, hours, and other terns and conditions of

enpl oynent, and to engage in |lawful, concerted activities for the

pur pose of collective bargaining.” HRS § 89-3 (1993) (enphasis

added). The UPWstates that Enployers and the UPW have

“negotiated in accordance with [HRS] 88 89-10(a)!?? and

89-11(a)!?® provisions to submt al

di sputes arising over the

interpretation and application of the unit 10 agreenent to a

gri evance

procedure culmnating in final and binding

arbitration.” Enployers and Hoopai do not dispute this

assertion.

21(...continued)
ot her enpl oyees as may be excluded from coverage in 89-6(c).” HRS § 89-2

(1993).

22

HRS § 89-10(a) (1993) provided in its entirety that

[alny colllective bargaining agreement reached between the
empl oyer and the exclusive representative shall be subject
to ratification by the enployees concerned. The agreement
shall be reduced to writing and executed by both parties.
The agreement may contain a grievance procedure and an

i npasse procedure culm nating in final and bindi ng
arbitration, and shall be valid and enforceable when entered
into in accordance with provisions of this chapter

(Enphases added.)

23

HRS § 89-11(a) (Supp. 1999) provided in its entirety as follows:

A public enployer shall have the power to enter into
written agreement with the exclusive representative of an
appropriate bargaining unit setting forth a grievance
procedure culmnating in a final and binding decision, to be
invoked in the event of any dispute concerning the
interpretation or application of a witten agreenment. I'n
the absence of such a procedure, either party may submt the
di spute to the board for a final and binding decision. A
di spute over the terms of an initial or renewed agreenment
does not constitute a grievance

(Emphasi s added.)
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In that regard, HRS § 89-10(a) provides in part that
col l ective bargai ning agreenents “may contain a grievance
procedure and an inpasse procedure culmnating in final and
binding arbitration[.]” Further, HRS § 89-11(a) stated that
enpl oyers and excl usive representatives “shall have the power to
enter into witten agreenent . . . setting forth a grievance
procedure culmnating in a final and binding decision, to be
I nvoked in the event of any dispute concerning the interpretation
or application of a witten agreenent.”

There is no dispute, then, that the governing
col l ective bargai ning agreenent® provided a grievance procedure
for all disputes concerning the interpretation or application of
the unit 10 coll ective bargai ning agreenent. Section 15 of the
col | ective bargaining agreenent sets forth a three-step dispute
resol ution procedure. Collective Bargaining Agreenent (CBA)

88§ 15.10-15.16.2° Section 15.16 provides that the third step is

i There are two collective bargaining agreements that are part of

the record on appeal: the agreenment covering the period fromJuly 1, 1993 to
June 30, 1995 (1995 agreenent) and the agreement covering the period from
July 1, 1995 to June 30, 1999 (1999 agreement). The arbitrator relied on the
1995 agreenent. The UPWrelied on the 1999 agreenent in its motion to
intervene in Civil No. 99-0-3248 and in its pleadings on appeal. The
agreements are substantially simlar in |anguage and no party chal |l enges or
rai ses an issue as to any material differences between the two agreements

whi ch woul d affect the dispute involving Grievant or Hoopai in either Civi

No. 99-0-3248, S.P. No. 00-1-90, or in this appeal, S.Ct. No. 23883. Unl ess
otherwi se indicated, all references to the agreement hereafter are to sections
in the 1999 agreenent.

2 Section 15.01 of the agreement, entitled “Process,” states that
“la] grievance which arises out of alleged Enployer violation,
m sinterpretation, or msapplication of this Agreenent, its attachments, and
appendi ces shall be resolved as provided in Section 15.”

In Section 15.02 of the agreenment, “the term grievance” is broadly
defined as a “conplaint filed by a bargaining unit Enployee, or by the Union
alleging a violation, msinterpretation, or m sapplication of a specific
section of this Agreenent.”

(continued...)
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arbitration. That step culmnates in the issuance of an

arbitrator’s award that is deened “final and binding.” CBA

§ 15.20. %

In filing the grievance, the UPWinitially alleged

viol ati ons of CBA 88 16.06c(3)?" and 55.01c(5).% Those

35(...continued)

provides in

26

Arbitration

The formal three-step dispute resolution process in Section 15
pertinent part as foll ows:

15.10 FORMAL GRI EVANCE

In the event the grievance is not satisfactorily
resol ved on an informal basis, the grieving party and/or the
Union may file a formal grievance by conpleting the
grievance form provided by the Union

15.11 STEP 1 GRI EVANCE
The grievance shall be filed with the depart ment

head

15.12 STEP 1 DECI SION

The decision of the departnment head shall be in
writing and shall be transmtted to the grieving party
and/or the Union within thirteen (13) cal endar days after
the receipt of the grievance

15.13 STEP 2 APPEAL OR GRI EVANCE

15.13 a. In the event the grievance is not resolved in
Step 1, the grieving party and/or the Union may file a
letter of appeal with the Enmpl oyer specifying the reasons
for the appeal together with the copy of the grievance and a
copy of the Step 1 decision within nine (9) cal endar days
after receipt of the Step 1 decision.

15.15 STEP 2 DECI SI ON

The decision of the Enployer shall be in witing and
transmtted to the grieving party and/or the Union within
nine (9) cal ender days after receipt of the appeal

15.16 STEP 3 ARBI TRATI ON

In the event the grievance is not resolved in Step 2,
and the Union desires to submt the grievance to
arbitration, the Union shall notify the Enployer within
thirty (30) cal endar days after receipt of the Step 2
deci si on.

Section 15.20b of the agreement states that “[t] he award of the
shall be final and binding provided, the award is within the scope

of the Arbitrator’s authority as described as follows.”

27

Section 16.06c of the agreement, entitled “Selection,” states:

(continued...)
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provi sions of the collective bargai ning agreenent provide that
when there are qualified and relatively equal applicants for a
pronotion, the qualified applicant with the greatest |ength of
departnental seniority shall be pronoted.

After the UPWTfiled a grievance on behalf of Gievant
on Decenber 23, 1996, the grievance was processed through steps
one and two. On Decenber 3, 1997, the chief of Enmergency Medica
Services rendered the step one decision against Gievant because
Gievant “did not score ‘relatively equal’ in qualification for
the position relative to the selectees” and, thus, there were no
viol ati ons of CBA 88 16.06(c)(3) and 55.01(c)(5). On January 7,
1997, the UPW appeal ed this deci sion.

On January 28, 1997, the Acting Director of the

Departnent of Health rendered the step two deci sion agai nst

27(...continued)
When the qualifications between the qualified applicants are
relatively equal, the Enployer shall use the followi ng order of
priority to determ ne which applicant will receive the pronotion

3. The qualified applicant with the greatest |ength of
Departnental Seniority in the department where the
vacancy exists.

(Emphasi s added.)

28 Section 55.01 of the 1995 agreement, entitled “Ambul ance Services,
City and County of Honolulu,” provides in relevant part that:

a. Al'l section[s] of this Agreement shall apply to
enmpl oyees of the City and County of Honolulu Health
Depart ment except as modified by this subsection

cC. SENI ORI TY

(5) (In lieu of Section 16.06 c.) \When making promotions,
other factors being relatively equal, departmenta
seniority . . . shall prevail

(Enphases added.)
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Grievant, agreeing with the response of the chief of energency
medi cal services that Gievant “did not score ‘relative [sic]

equal and there were no violations of the collective bargaining
agreenent. The Acting Director concluded his decision by
“defer[ring] to [s]tep [three] of the grievance process.” On
February 3, 1997, the UPW appeal ed the decision to the
arbitrator

As nentioned before, the arbitration hearings were
conducted on Cctober 20 and 30, 1997. Hoopai was called as a
W tness on behalf of Enployers. The arbitrator stated the UPWs
position that “[CBA 8] 55.01c(5) is applicable in this instance”
and that “Enployer[s] violated the terns of the Collective
Bar gai ni ng Agreenent when [ Enpl oyers] failed to pronote the
Gievant, a nore senior enployee to the FOS position when he was
at | east equal or better qualified than [Hoopai,] the junior
enpl oyee who was pronoted.” The arbitrator’s award was issued on
February 10, 1998. This award ordered that the ESD was to
(1) “set aside the pronotions of the selectees for the [FOS]
positions” and (2) “re-evaluate the applications of all the
candi dates for the three FOS positions” with the re-eval uation
“l'imted to the candi dates’ supervisory experience.” Thus, the
di sput e between Enpl oyers and UPWwas properly resolved by
arbitration pursuant to HRS 88 89-10(a), 89-11(a), and CBA
88 15.10 to 15. 16.

VII.
In conjunction with his second and third argunents, see
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supra, Hoopai asserts that he has an “independent right under
[the] aw’ to appeal his denotion to the Conmm ssion because:

(1) pronotional disputes are properly with the Conm ssion as HRS
chapter 89 does not take precedence over civil service | aws
(relying on HRS 88 76-1, 89-9(d), RCH 88 6-302 and 6-306 (1994
ed.)); (2) RCH 8 6-308 permts any person who is aggrieved by an
action of the director of personnel or who has been denoted to
appeal to the Conmm ssion; (3) this court, pursuant to SHOPO v.

Soci ety of Professional Journalists, 83 Hawai‘ 378, 405, 927

P.2d 386, 413 (1996), has “adopted a basic tenant [sic] of [|abor
law which is “a court may not enforce a collective bargaining
agreenent that is contrary to public policy’”; and (4) the
courts’ preference for arbitration is irrelevant to the issue of
Hoopai’ s Conmi ssi on appeal .
A

As to Hoopai’'s first and second contentions, HRS 88 76-

1, 89-9(d), RCH 88 6-302 and 6-306 provide for the creation and

functioning of a civil service system HRS § 76-12° decl ares

» HRS 8 76-1, declaring that the civil service systemis based on
merit principles, states in relevant part:

It is the purpose of this chapter to establish in the
State and each of the counties a system of personnel
adm ni stration based on nerit principles . . . . In order to
achi eve these purposes it is the declared policy of the
State that the personnel system hereby established be
applied and adm nistered in accordance with the followi ng
merit principles:

(3) Just opportunity for conmpetent enployees to be
promoted within the service; [and]
(4) Reasonabl e job security for the conpetent
empl oyee, including the right of appeal from
personnel actions[.]
(continued...)

29



*%**FOR PUBLICATION***

that the civil service systemis based on nerit principles. HRS
8§ 89-9(d) generally requires that an agreenent between an

enpl oyer and an exclusive representative “shall not . . . be

I nconsistent with nerit principles.” RCH 8 6-302 states that
“the purpose of this chapter of the charter is to establish in
the city a system of personnel adm nistration based on nerit
principles.”3® RCH § 6-306 provides that “[a]ppointnments and
pronmotions in the civil service shall be made only after
certification by the director under a general system based upon
nmerit, efficiency and fitness[.]”

However, HRS § 89-9(d) provided that

[t]he enployer and the exclusive representative shall not
agree to any proposal which would be inconsistent with nmerit

principles . . . or which would interfere with the rights of
a public enmployer to . . . (2) determ ne qualification

standards for work, the nature and contents of exam nations,
hire, pronote, transfer, assign, and retain enployees in
positions and suspend, demote, discharge or take other
di sci plinary action agai nst enployees for proper cause;
provided that the enployer and the exclusive
representative may negotiate procedures governing the
pronotion and transfer of enployees to positions within a
bargaining unit, procedures governing the suspension
dempti on, discharge or other disciplinary actions taken
agai nst enployees . . . ; provided further that violations
of the procedures so negotiated may be the subject of a

»(...continued)
(Emphases added.)

30 In declaring that the civil service systemis based on merit
principles, RCH 8 6-302 mrrors HRS § 76-1 and states in pertinent part as
follows:

In order to achieve these purposes it is the decl ared
policy of the city that the personnel system hereby
established be applied and adm nistered in accordance with
the following merit principles:

(c) Just opportunity for conpetent enployees to be
promoted within the service; [and]

(d) Reasonabl e job security for the conpetent enployee
including the right of appeal from personnel actions.

(Emphasi s added.)
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grievance process agreed to by the enmployer and the
excl usive representative.

(Enmphases added.)

Based on the statute’s plain | anguage, HRS § 89-9(d)
general |y prohibited Enployers and the UPWfrom negotiating a
col | ective bargai ning agreenent “inconsistent with nerit
principles” including provisions that interfere with the rights
of an enpl oyer to pronote, transfer or denote enpl oyees. As
signified by the word “provided” in HRS § 89-9(d), however, this
prohibition is subject to two qualifications permtting the
enpl oyer and the exclusive representative to (1) negotiate, inter
alia, pronotion and denotion procedures and (2) a grievance
process to remedy violations of such procedures.

The term “provided” is defined as “[t]he word used in
introducing a proviso. Odinarily it signifies or expresses a
condition; but . . . it may inport a . . . restraint,

nodi fication, or exception to sonething which precedes.” Black’s

Law Di ctionary 1224 (6th ed. 1990) (enphasis added). As enployed

in HRS § 89-9(d), the first proviso regardi ng negotiations for
pronotion and denotion procedures, anpong other matters,
i ntroduced an exception to the general prohibition against
interference with the public enployers’ enunerated prerogatives
under HRS § 89-9(d)(2). The second proviso |ikew se allowed the
enpl oyer and the representative to negotiate a grievance process
to remedy violations of agreements under the first proviso.

Thus, HRS § 89-9(d) nodified the protection as to nerit

principles with the qualifications “that the enpl oyer and the
31



*%**FOR PUBLICATION***

excl usive representati ve nay negoti ate procedures governing the
promotion . . . of enployees” and “further that violations of the
procedures . . . may be the subject of a grievance process.”
Accordingly, the statenent that a collective bargaini ng agreenent
may not be “inconsistent with nmerit principles” is qualified by
t he provisions sanctioning collective bargaini ng agreenent
provi sions for grievance procedures related to the pronotion and
denoti on of enpl oyees.
B.

As indicated, HRS 88 76-1 and 89-9(d) both concern
merit principles underlying the civil service system HRS § 76-1
requires each county to establish “a system of personnel
adm ni stration based on nerit principles.” HRS 8§ 89-9(d)
provi des that enployers and excl usive representatives “shall not
agree to any proposal which would be inconsistent with nerit
principles.” In that regard “[l]aws in pari materia, or upon the
sanme subject matter, shall be construed with reference to each
other. What is clear in one statute may be called in aid to

explain what is doubtful in another.” |In re Robert’'s Tours &

Transp., Inc., 104 Hawai‘i 98, 103, 85 P.3d 623, 628 (2004);

Ofice of Hawaiian Affairs v. State, 96 Hawai < 388, 394, 31 P.3d

901, 907 (2001); Kamyv. Noh, 70 Haw. 321, 325, 770 P.2d 414, 417

(1989).

As related, HRS 8§ 89-9(d) contained two qualifications
to the nmerit principle systemthat approve coll ective bargaining
on procedures governi ng enpl oyee pronotions and denotions and for
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a grievance process in the event these procedures are violated.
Hence, read in pari materia, HRS 88 76-1 and 89-9(d) do not
clash, the latter nmerely setting forth exceptions to the nerit
princi pl es acknowl edged in both statutes. Because HRS § 89-9(d)
specifically provides for exceptions to the nmerit principle
system est abli shed by HRS 8§ 76-1, HRS chapter 89 does not
conflict with HRS chapter 76 in this case.
C.

Hoopai also relies on the | anguage of RCH 8§ 6- 308,
whi ch enpowers the Commi ssion to hear appeals. RCH § 6-308
provi des that “[a]ny person aggrieved by any action of the
di rector of personnel or who has been suspended, denoted or
di sm ssed nay appeal to the civil service conmm ssion for redress

pursuant to its rules and requlations[,]” hence subjecting

appeals to the conditions set forth in such rules and
regul ations. (Enphasis added.) 1In this regard, the rules
i mplicated by RCH § 6-308 are RCSC 88 13-2 and 13-3.

RCSC § 13-2(a) recognizes that a “grievance exists if
an enpl oyee all eges that there has been a violation,
m sinterpretation or msapplication of a specific provision of a
personnel law, regulation, rule or policy.” RCSC § 13-2(b)
provi des for the resolution of these grievances in the follow ng
ways:

Conplaints with respect to classification, pricing or
repricing and matters under the collective bargaining
agreenents, shall not be treated as grievances for purpose
of this rule and these conmplaints shall not be processed
through this grievance procedure. These compl aints may be
appealed to the [C]lonm ssion or conmpensation appeal s board
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or the grievance procedure under the agreements, as
appropriate, following their respective appeal procedures.

(Enmphases added). Consequently, by its plain | anguage, RCSC
8 13-2(b) excludes, anong other subjects, conplaints related to
matters covered under collective bargaining agreenents in favor
of grievance procedures under the agreenent.3 The UPW brought
the grievance under the collective bargai ning agreenent. As
di scussed previously, the grievance procedure was properly
brought under the agreenent. Hence, as a “conplaint with respect
to. . . matters under the agreenent[],” the controversy was “not
[to] be processed through this [i.e. the Commi ssion’s] grievance
procedure” but “under the agreenents . . . following their
respective appeal procedures.” RCSC § 13-2(b). 1In the instant
case, then, the appropriate venue for UPWs conpl aint was by way
of the procedure negotiated under the collective bargaining
agr eement .

Simlarly, RCSC § 13-3 permts appeals to the
Comm ssi on, but carves out an exception for grievance procedures

negotiated in collective bargaining agreenents. RCSC 8§ 13-3

states that:

As to any matter within the scope of these rules and of any
pertinent statute, including statutes on discrimnation
relating to equal enploynment opportunities, except those
matters which are covered by the grievance procedures
contained in each of the collective bargaining agreenments or
under _these rules, any enployee suffering | egal wrong
because of any action by the director or appointing
authority, or adversely affected or aggrieved by the action,
shall be entitled to appeal through the grievance procedure
as provided for in this chapter.

31 From t he | anguage enmpl oyed by the statute, the appropriate venue

for classification and pricing conplaints appears to be the conmpensation
appeal s board. HRS 8§ 302A-620 (Supp. 2003).
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(Emphasi s added.) Thus, Hoopai’s reliance on the |anguage of RCH
8§ 6-308, which provides for an appeal to the Comm ssion, is
m splaced in light of RCSC 88 13-2 and 13-3, which mandate that
col | ective bargai ni ng agreenent grievance procedures apply
i nstead of the Comm ssion’s grievance and appeal s process.

D.

Hoopai’s third contention that SHOPO stands for the
proposition that “a court may not enforce a collective bargaining
agreenent that is contrary to public policy” is not applicable.
In SHOPO, the Society for Professional Journalists (SPJ) and the
State of Hawai‘i O fice of Information Practices challenged the
confidentiality provisions of a collective bargaining agreenent
between the Gty and SHOPO. 83 Hawai‘i at 382, 927 P.2d at 391.
This chall enge arose from SPJ' s attenpts, under HRS chapter 92F
the Uniform Information Practice Act, to obtain records of
di sciplinary actions taken agai nst enpl oyees of the Honol ulu
Police Departnment. 1d. at 382, 385-89, 927 P.2d at 391, 393-97.

This court held that HRS chapter 92F was not pre-enpted
by HRS chapter 89 on three grounds. First, the court expl ai ned
that “HRS [c]hapter 92 is not a ‘conflicting statute on the sane
subject matter’ as HRS [c] hapter 89, within the neaning of HRS
8 89-19, and thus is not preenpted by HRS [c] hapter 89 or any
col l ective bargai ning agreenent negotiated thereunder[.]” 1d. at
406, 927 P.2d at 414. Second, this court reasoned that “a topic
relating to conditions of enploynent cannot be subject to

negoti ated agreenent if the agreenment would require a public
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enployer to fail to performa duty inposed upon it by statute[.]”
Id. Third, this court concluded that because “the
confidentiality provision in SHOPO s [col |l ective bargaini ng
agreenent] with the City prevents the HPD fromperformng its
duties under [HRS chapter 92F],” such provision “is therefore
unenforceable[.]” 1d.

In SHOPO, collective bargaining provisions that favored
confidentiality of personnel records were contrary to public
policies under HRS chapter 92F that nandate public access to and
public disclosure of governnent records. See id. at 405, 927
P.2d at 413-14 (stating that “the confidentiality provision .
purportedly requires the HPD to fail to performits duty to
di scl ose disciplinary records as nmandated by HRS Chapter 92F,
notw t hstanding that the duty to provide access to governnent
records is not discretionary under the U PA"); HRS § 92F-11
(Supp. 1992) (inmposing “affirmative agency discl osure
responsi bilities” and establishing general rule that *al
governnment records are open to public inspection unless access is
restricted or closed by law’).

Here, the disputed collective bargaining agreenent
provi sions are specifically authorized by (1) HRS 88 89-10(a) and
89-11(a) (1), enpowering public enployers and excl usive
representatives to negotiate collective bargaining agreenents
contai ning grievance procedures, see discussion supra, and
(2) HRS 8§ 89-9(d), permtting negotiation of pronotion and

denoti on procedures and a grievance process as provisos to
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general nerit principles, see discussion supra. Nothing in HRS
88 76-1, 89-9(d), RCH 88 6-302, and 6-306, cited by Hoopai,
conflicts with the policy favoring the procedures authorized
under HRS 88 89-9(d), 89-10(a), or 89-11(a). HRS § 89-9(d),
whi ch provides that a collective bargai ning agreenent nmay contain
gri evance procedures related to the pronotion and denoti on of
enpl oyees, see discussion supra, does not prohibit the inclusion
of arbitration as part of that grievance process.
E

Hoopai’'s argunent that the Comm ssion has jurisdiction
because HRS chapter 89 does not take precedence over civil
service laws is also m sconceived. HRS 88 89-19% and 89-10(d)*
provi de, respectively, that if there are “conflicts” (1) between
HRS chapter 89 and statutes and ordi nances or rul es adopted by

the State, a county or conm ssions and (2) between the collective

32 HRS § 89-19 provides in relevant part that

[t]his chapter shall take precedence over all conflicting
statutes concerning this subject matter and shall preemept
all contrary local ordinances . . . or rules adopted by the
State, a county, or any department or agency thereof,
including the departnents of human resources devel opment or
of personnel services or the civil service conm ssion

(Enphases added.)

33 HRS § 89-10(d) provides in relevant part that
[a]ll existing rules and regul ations adopted by the
empl oyer, including civil service or other personne
regul ati ons, which are not contrary to this chapter, shal
remai n applicabl e. If there is a conflict between the

collective bargaining agreement and any of the rules and
requl ations, the terns of the agreement shall prevail
provided that the ternms are not inconsistent with section

89-9(d).

(Enphasi s added.)
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bar gai ni ng agreenent and any rul es and regul ati ons adopted by the
enpl oyer, then the collective bargaining agreenent will prevai
unl ess “inconsistent with HRS 89-9(d).”

As indicated previously, HRS § 89-9(d) contains an
exception to the nerit systemprinciple that authorizes the
enpl oyer and exclusive representative to specify grievance
procedures related to pronotions and denotions. See discussion
supra. The Commission’s rules bar a collective bargaining
agreenent’s grievances fromthe appeals process before the
Comm ssion. RCSC 88 13-2 and 13-3; see discussion supra.
Therefore, there is no conflict between HRS 88 89-9(d), 89-10(a),
89-11(a) (authorizing collective bargaini ng agreenents that
contain grievance procedures) and HRS 88 76-1, RCH 8§ 6-302 and
6-306 (providing for a civil service system based on nerit
principles). For the same reasons, Enployers’ and UPWs first
argurments are incorrect insofar as they argue that preenption
applies in this case.

VIIT.

Accordingly, we hold that the Comm ssion | acked
jurisdiction over the dispute between UPW and Enpl oyers and that
t he di spute was properly deci ded under the grievance process
adopted in the collective bargai ning agreenent. Because the
Comm ssion | acked jurisdiction, Hoopai’s fifth argunent with
respect to preclusion before the Comm ssion of w tness testinony
on preenption and his sixth argunent with respect to the all eged
participation by the Commi ssion’s attorney in its proceedi ngs as
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vi ol ati ons of due process are nobot. See Johnston v. Ing, 50 Haw.

379, 381, 441 P.2d 138, 140 (1968) (noting that “appellate courts
wi |l not consider noot questions”).
I X.

Enpl oyers’ and UPW s second argunents both maintain
that the court erred in not treating the arbitrator’s decision as
“final and binding.”%* Inasnuch as we hold that the court was
incorrect in ruling the Conm ssion had jurisdiction, the
Oct ober 31, 2001 judgnent confirmng the arbitration decision is
final and bi nding as Enpl oyers and UPWargue. No appeal was
taken fromthat judgnment. A judgnent is final and binding unl ess

an appeal is taken. Cf. Darcy v. Lolohea, 77 Hawai‘ 422, 424,

886 P.2d 759, 761 (App. 1994) (holding “that an arbitration award
whi ch has becone a final judgnment pursuant to [Hawai i

Arbitration Rule 21], may not be vacated or nodified by the
circuit court, or appealed to an appellate court”); Kimyv.

Reilly, 105 Hawai< 93, 96, 94 P.3d 648, 651 (2004) (citing Darcy
and reasoning that “the arbitration awards were entered as
unappeal abl e final judgnments, which the circuit court was

precl uded fromnodi fying or vacating”). This also resolves

Hoopai’s fourth contention that arbitration was irrelevant to

34 In his Answering Brief, Hoopai indirectly addresses Enployers’ and

UPW s second argument by maintaining that “the issue of this appeal is not the
arbitration but rather Hoopai’s rights under Civil Service laws.” As

di scussed previously, the grievance procedure before the arbitrator was
properly conducted pursuant to HRS 88 89-9(d), 89-10(a), 89-11(a), and CBA

88 15.10 to 15.16. See discussion supra. Mor eover, the civil service |aws
and regul ati ons as embodied in HRS 8§ 76-1, RCH 88 6-302, 6-306, 6-308, RCSC

88 13-2 and 13-3 are not in conflict with the collective bargaining |aws. See
di scussion supra. Thus, to the extent that Hoopai indirectly refers to

Enpl oyers’ and UPW s second argument, this argunment has been addressed
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Hoopai ' s appeal .
X.

Rel evant to Hoopai’s first argunent that he was denied
due process, the court concluded in pertinent part that
(1) “Hoopai was denied his due process right by [the] Comm ssion
when it summarily di sm ssed Hoopai’'s appeal” (conclusion no. 2),
(2) “Hoopai was pronoted, successfully conpleted his probationary
period with excellent ratings and was nade permanent in his FOS
position as of Decenber 16, 1995" (conclusion no. 3),
(3) “Hoopai’s permanent status created a proprietary right in his
pronotion” (conclusion no. 4), (4) “Hoopai was denoted”
(conclusion no. 5), and (5) “Hoopai is entitled to have the .
Comm ssion hear his appeal as to whether he was inproperly
denot ed, whether Civil Service Laws and Rul es were viol ated and
whet her the nmerit principles were ignored” (conclusion no. 6).

Hoopai in his first argunent contends he was entitled
to a hearing before the Conm ssion, citing the sane statutory and
ordi nance provisions discussed previously as to the question of
the Commi ssion’s jurisdiction. Inasnuch as we have determ ned
that the Comm ssion |acked jurisdiction, that issue has been
resol ved. Hence, insofar as the court’s conclusions no. 2 and 6
required the Conm ssion to hear Hoopai’'s appeal, the concl usions
were w ong.

In conclusion no. 4, the court states that by virtue of
Hoopai s pronotion and conpl eti on of probationary period, Hoopai
had a “proprietary right in his pronotion.” Conclusions no. 3
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and 5 state matters of fact that are apparently related to
conclusion no. 4. Wile not clear, these conclusions seemto be
related to Hoopai’s argunent that he has established “a
proprietary right to his position.”

In what appears to be related contentions, Hoopai
chal l enges “the manner in which the Cty denoted himafter
pronoting himto a pernmanent position,” pointing to the “series
of personnel actions, [including the] retroactive redefinition of
his status as a ‘tenporary enpl oyee’ then a denotion due to the
arbitration decision” and the “rel evant paperwork” conpl eted by
Enpl oyers to “undo” Hoopai’'s sel ection, pronotion, successful
conpl eti on of probation, and his “permanent” FOS position.®* In
this regard, and as sole authority for this proposition, Hoopa

nerely argues that Sussel v. GCvil Service Conm ssion, 74 Haw.

599, 851 P.2d 311 (1993) is “on point” and that had his appeal to
the Conm ssion “been permtted to proceed on its nmerits and he
was found to have been ‘denoted,’ the action would be illegal”

because Hoopai did not receive “the appropriate ten-day

3 Wth respect to “paperwork” to “undo” his pronmotion, Hoopai cites

to four Notifications of Personnel Action issued by Enployers after the
arbitration decision was issued, but offers no further explanation. All four
notifications are dated April 15, 1998, and are signed by the City's Director
of Personnel .

As far as can be discerned, the first notification seem ngly
cancel | ed Hoopai's probationary promotion to the EMS FOS position, effective
June 15, 1995. The second notification corrected Hoopai's limted term
promotion to reflect pronmotion from MECS | to EMS FOS, effective June 15
1995, pursuant to the arbitration award. The third notification cancelled
Hoopai’'s conpl etion of new probation as an EMS FOS, effective December 16,
1995. The fourth notification corrected Hoopai's status by ending his Ilimted
term promotion as an EMS FOS on February 24, 1998, and returned himto his
former MECS | class on February 25, 1998, pursuant to the arbitration award.
In view of the absence of any further explication in the court’s conclusions
or Hoopai’'s pleadings, the significance of these notifications is that they
attempt to conply with the arbitration award. I nasmuch as the grievance
process was valid, the arbitration award was effective and thus enforceable
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notice. " 3®

Hoopai’s reliance on Sussel is inapposite. |In that
case, Sussel, the admnistrator of the Oahu Civil Defense Agency,
had been appointed by the prior mayor. [d. at 602, 851 P.2d at
314. Follow ng the election of the new nmayor, the post of
“Deputy Director Designate” was created by the mayor to have
actual oversight of the agency, with Sussel reporting to that
deputy. 1d. at 603, 851 P.2d at 314. Sussel remained in the
position as adm nistrator, but was reclassified from Executive
Assistant | to Admnistrative Assistant Il. 1d. at 603, 611, 851
P.2d at 314, 318. As a result of this reclassification, he
continued to receive the sane salary, but was not eligible to
receive pay raises later given to the position of Executive
Assistant |I. [d. at 603-04, 851. P.2d at 314.

City officials maintained, and the Conmi ssion
determ ned, that Sussel had not been denoted but had been nerely
“downwardly reallocated.” Sussel, 74 Haw. at 603, 606, 851 P.2d

at 314-15. Sussel appeal ed the Conm ssion’s decision to the

3 Hoopai does not maintain he was denied due process in the

grievance procedure. Enpl oyers argue that (1) the sole reason for Hoopai’s
appeal to the Conmi ssion was the enforcement of the arbitration decision
(2) Hoopai submitted as evidence at the Comm ssion hearing a Notification of
Personnel Action, dated April 15, 1998, which informed Hoopai that his
denotion was due solely to the arbitration decision, (3) Hoopai actively
participated in the arbitration hearing as a witness, and (4) the arbitrator
t horoughly consi dered Hoopai’'s qualifications through his testinmny and
exhibits.

The UPW argues that Hoopai was not denied due process because
Hoopai received actual notice fromthe UPWthat the pronotions were being
chal l enged by Grievant, and that such grievance could adversely affect Hoopai
The UPW al so asserts that Hoopai was afforded an opportunity to be heard
during the arbitrati on when he was called as a witness. Lastly, the UPW
argues that Hoopai’'s “ultimate claimto the promotion . . . depend[s] on the
outcome of the re-selection process ordered by the Arbitrator.”
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state circuit court and filed suit separately in the federa
district court, alleging federal, contract, defamation, and state

law clains.3 1d. at 604-05, 851 P.2d at 315. In the course of

the federal litigation, the district court judge stated that
Sussel “lost his title, his authority, and his office” and found
“[o]ln these undisputed facts . . . he was in fact ‘denoted.’” 1d.

at 612, 851 P.2d at 318. Utimtely, the district court
di sm ssed Sussel’s federal and defamation clains, and remanded
the contract and state law clains to the state court. 1d. at
605, 851 P.2d at 315.

In the state court proceedings, the circuit court

“stated that the i ssue of Sussel’s denotion was res judicata as

the result of the [federal district judge’s] prior finding” and
“concl uded that Sussel had been illegally denoted.” 1d. at 606,
851 P.2d at 316. On appeal to this court, the parties agreed
that “if Sussel was denoted, such denotion was illegal because
Sussel did not receive the requisite ten-day witten notice
setting forth the specific reasons for the denotion” pursuant to
Revi sed Rules of the Comm ssion Rule 1.1-D.10.2C. 1d. at 610,
851 P.2d at 317. This court applied the doctrine of collateral
estoppel and gave “preclusive effect to the [federal district
judge’s] finding that Sussel was denoted rather than downwardly
reall ocated.” [1d. at 612, 851 P.2d at 318. But in the instant

case, Hoopai nerely states that had the Comm ssion found that

37 Sussel does not refer to a deprivation of property right without

due process claim
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Hoopai was denoted, this “action would be illegal for the sane
reason as Sussel . . . . [t]he lack of the appropriate ten-day
notice.” Hoopai fails to explain further the significance of the

“ten-day witten notice” and how Rule 1.1-D.10.2C was violated in
hi s case.

Furthernore, in Sussel, there is no indication that
Sussel was covered by a collective bargaining agreenent or that a
grievance process was initiated pursuant to a collective
bar gai ni ng agreenent. Rather, he (1) “was appointed to the
position” under the fornmer mayor, id. at 602, 851 P.2d at 314;
(2) his application “had been reviewed pursuant to relevant civil
service procedures,” id.; and (3) when he was denoted, he
appeal ed to the Comm ssion “asserting that he was a civil service

enpl oyee and that under the applicable civil service rules, he

had been illegally denoted because he had not received the
requisite ten-day witten notice.” 1d. at 604, 851 P.2d at 314
(enmphasi s added). There was no discussion in Sussel as to any
col | ective bargai ni ng agreenent governing the appeal to the
Comm ssion. Here, Hoopai was an enpl oyee covered by the

col | ective bargai ning agreenent, he received notice and was given
the opportunity to be heard in the grievance process and, as

di scussed previously, the process was authorized by statute,

rul es and regul ations, and the collective bargai ning agreenent.
See di scussion supra. Accordingly, based on the foregoing,
Hoopai has failed to establish a due process claimand the court
was wrong to conclude that Hoopai was denied a due process
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ri ght.ss

Xl .

Therefore, the court’s COctober 25, 2000 judgnent and
its April 11, 2000 order denying w thout prejudice UPWs notion
to intervene are vacated and the case is remanded to the court
wWth instructions to grant the UPWs notion and enter judgnent

for the Enpl oyers and UPW

On the briefs:

Lori Ann K K. Sunakoda, Deputy
Cor poration Counsel, Cty and
County of Honol ulu, for

appel | ees-appel | ant s.

Herbert R Takahashi and
Rebecca Covert (Takahashi
Masui & Vasconcel | os) for
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Col | een Hanabusa for
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38 Not wi t hst andi ng their arguments that Hoopai was not denied due

process, Enployers also contend that Hoopai has a “very limted due process
right” as a denotee in union arbitration cases. Enpl oyers point to Benson v.
Communi cati on Workers of Am, 866 F. Supp. 910 (E.D. Va. 1994), aff’'d, 81 F.3d
148 (4" Cir. 1996), cert. denied, 519 U.S. 820 (1996). In Benson, an
enmpl oyee sued his union and enmpl oyer for demoting himpursuant to an
arbitration decision. |d. at 914. The enployee argued that his union had
breached its duty of fair representation owed him by not providing himwith
notice of or an opportunity to be heard at any stage of the grievance or at
the arbitration which resulted in his demotion. |d. at 914-15

The district court rejected enployee’'s argument and reasoned that
“the union’s duty of fair representation did not require it to do nore than
articulate and pursue a non-arbitrary interpretation of the Agreenment although
the successful pursuit of its interpretation would detrimentally affect one of
its members.” 1d. at 914. The court also noted that “[t]he union has the
right and obligation to advance collective interest [and] in doing so, it must
al so choose between sonmeti mes opposing interests.” d. at 915.
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CONCURRI NG OPI Nl ON BY MOON, C. J.

| concur in the result only.
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