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LEVI NSON, ACOBA, AND DUFFY, JJ.;
WTH MOON, C.J., CONCURRI NG SEPARATELY AND DI SSENTI NG
AND NAKAYAMA, J., DI SSENTI NG

OPI NI ON OF THE COURT BY ACOBA, J.

We hold that the record in this case on the issue of
whether a lifting restriction substantially restricts a major
life activity for purposes of determning a disability pursuant
to Hawai ‘i Revised Statutes (HRS) § 378-1 (1993) was
i nappropriate for sunmary judgnent. Determination of this issue
requires an individualized inquiry. Because, contrary to this
precept the circuit court of the first circuit® (the court)

granted sunmmary judgnent to Defendant-Appellee Hawaii Pizza Hut

1 The Honorable Kevin S.C. Chang and Gary W B. Chang presided.
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Inc. (Pizza Hut) with respect to the HRS § 378-2 (Supp. 1998)
disability discrimnation claimof Plaintiff-Appellant Bobbie L.
French (Appellant), we vacate that aspect of the Novenber 29,
2000 judgnent and remand that part of the case to the court.
However, we further hold that Appellant failed to make a prim
faci e showi ng of age discrimnation on her theories of “pattern
or practice” and/or “disparate treatnent” by Pizza Hut, and thus
the court was right in granting summary judgnment as to this
claim Additionally, we hold that the court was correct in
granting summary judgnent as to Appellant’s gender discrimnation
cl ai m because her adm nistrative conplaint submtted to the
Hawai ‘i Civil Rights Commi ssion (the HCRC) did not specify such
di scrim nation, and such a claimwas not consistent with
Appel lant’ s original theory of the case as submtted to the HCRC.
Finally, we conclude the court erred in denying portions of
Appel lant’s Motion to Conpel Discovery.

l.

In June 1994, Appellant was hired by Pizza Hut as an
assi stant restaurant manager and was pronpbted to restaurant
manager in August 1994. In February 1995, Appellant was
transferred to the Kainmuki Pizza Hut restaurant. In April 1995,
Appel | ant notified her supervisor that she woul d undergo bl adder
surgery and a vagi nal hysterectony. Appellant infornmed Pizza Hut
t hat she woul d have certain work restrictions when she returned.

Pizza Hut recomended that Appellant be transferred to the
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Stadi um Mal | Pizza Hut restaurant to accommobdate her condition
because that |ocation purportedly had a substantially | ower sales
volume and | ess staff than the Kai nuki restaurant.

Appel | ant’ s nedi cal | eave commenced May 9, 1995, and
she underwent surgery on May 19, 1995. Appellant returned to
wor k on August 19, 1995, on nedical orders not to lift over
twenty pounds and not to work nore than ei ght hours a day.

Before returning to work, Appellant requested assignnment to the
Kai muk1 restaurant, but this was denied and she transferred to
the Stadium Mall | ocation.

The Stadium Mall restaurant was allegedly chronically
understaffed. Appellant confronted her supervisor regarding the
inability to conply with her work restrictions due to
understaffing. Despite these concerns, Appellant’s supervisor
i nstructed her to decrease the enpl oyee hours to keep | abor costs
at a mnimum Because ot her enpl oyees were unavail able to assi st
her, Appellant was occasionally required to work fourteen or
fifteen hours a day and was frequently required to lift nore than
twenty-five pounds. Appellant clained that she experienced pain
lifting in excess of twenty pounds.

On Septenber 27, 1995, Appellant net with the Director
of QOperations, Randall Omto, to informhimof the effects of her
health and inquire about a raise in her salary. Onto
reconmended that Appellant denote herself or quit enpl oynent.

Approxi mately one week | ater, Appellant’s physician renewed her
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restriction against working nore than eight hours a day and
increased the lifting restriction to twenty-five pounds. On
Decenber 6, 1995, Appellant met a second tine with Omoto
regardi ng her health problens. After the neeting, Appellant
I nformed Omwto that she would i medi ately take vacation | eave for
two weeks. On Decenber 18, 1995, Pizza Hut term nated Appel |l ant
for taking a vacation w thout authorization and adequate noti ce.

On March 19, 1996, Appellant filed a “Charge of
Di scrimnation” against Pizza Hut with the HCRC for disability
and age discrimnation. On March 13, 1998, the HCRC issued a
right-to-sue letter based on a finding of no cause. Appellant
filed her conplaint with the court on June 15, 1998. She all eged
two clains for relief: (1) discrimnation based on disability or
percei ved disability because of Pizza Hut's failure to reasonably
accomodat e her disability or perceived disability; and
(2) discrimnation in conpensation based on age, gender, race
and/ or national origin.

On March 23, 2000, Appellant served her First Request
For Production of Docunments to Pizza Hut. Pizza Hut refused,
inter alia, to produce (1) docunents relating to (a) enployee
nmedi cal | eaves, (b) enployee transfers, (c) sales volunme, and
(d) Stadium Mall shift schedules; (2) Stadium Mall Pizza Hut
personnel files; and (3) term nation or resignation records of

Stadi um Mal | enpl oyees. On August 22, 2000, Appellant filed a
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notion to conpel discovery as to her request. On Septenber 13,
2000, the court denied the notion in part.

On August 28, 2000, Pizza Hut filed its notion for
summary judgnent which was granted on Cctober 10, 2000. Judgnent
was entered on Novenber 29, 2000 in favor of Pizza Hut on al
clainms on the grounds that: (1) Appellant’s inpairnment did not
constitute a disability within the nmeaning of HRS § 378-2;

(2) Appellant failed to establish a prim facie showi ng of age

discrimnation to establish a violation of HRS 8 378-2; and
(3) Appellant was precluded from bringing a claimof gender
di scrim nation under HRS § 378-2 because she had neglected to
raise the claimwi th the HCRC. 2
.
On Decenber 29, 2000, Appellant appealed fromthe

judgnment to this court. An award of summary judgnent is revi ewed

o

novo under the same standard applied by the circuit court.

Anfac, Inc. v. Waikiki Beachconber Inv. Co., 74 Haw. 85, 104, 839

P.2d 10, 22, reconsideration denied, 74 Haw. 650, 843 P.2d 144

(1992); see also Bitney v. Honolulu Police Dep’t, 96 Hawai‘i 243,

250, 30 P.3d 257, 264 (2001); Shoppe v. GQucci Am, Inc., 94

Hawai ‘i 368, 376, 14 P.3d 1049, 1057 (2000). Sunmary judgnent
“is appropriate where there is no genuine issue as to the

material fact and the noving party is entitled to judgnent as a

2 As indicated herein, Appellant conceded she did not nuster

sufficient evidence of race or national origin discrimnation.

5
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matter of | aw. Ross v. Stouffer Hotel Co., 76 Hawai‘ 454, 457,

879 P.2d 1037, 1040 (1994). Al evidence and inferences nust be
viewed in the light nost favorable to the non-noving party.

Maguire v. Hilton Hotels Corp., 79 Hawai ‘i 110, 112, 899 P.2d

393, 395 (1995).
[l

As to her claimof disability discrimnation, Appellant
mai ntains that the court erred (1) in concluding that Appellant’s
[imtation on lifting over twenty-five pounds did not constitute
an inpairnment under HRS 8§ 378-2, (2) in deciding that a twenty-
five-pound lifting restriction does not constitute a substanti al
l[imtation of a major life activity, (3) in not ruling on
Appel lant’ s claimthat she was regarded by Pizza Hut as having a
disability,® and (4) in failing to reach the issue of whether
Appel lant’s transfer to the Stadium Mall restaurant constituted a
reasonabl e accommodati on of her disability.

As to her clainms of conpensation discrimnation based
on age, gender, race and national origin, Appellant contends that
the court erred in concluding that: (1) Appellant failed to
exhaust her adm nistrative renedi es regarding her clains of

gender, race, and national origin discrimnation because they

s This claimwas apparently based on HRS § 378-1, which provides in
pertinent part that “[d]isability” includes “being regarded as having such an
i npai rment [(physical or mental)].” Hawai‘i Adm nistrative Rules (HAR) § 12-
46- 182 defines “[b]eing regarded as having such an inmpairment” as having “a
physi cal or mental inpairnment that does not substantially limt a major life
activity but is treated or considered by an enployer or other covered entity
as being so limted.”
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were not raised in her “Charge of Discrimnation” filed with the
HCRC, (2) evidence submitted by Appellant was not sufficient to

establish a prima facie showi ng of disparate treatnent based on

age, (3) Appellant inproperly grouped together fifteen managers
as one class to establish disparate treatnent,* and (4) Appellant
did not neet her burden of properly authenticating certain
docunents appended to her notion in support of her age

di scrimnation claim?

As to Appellant’s notion to conpel discovery, Appellant
mai ntains that the court erred: (1) in limting production of
docunents relating to enpl oyee nedi cal | eaves, enployee
transfers, sales volune, and Stadium Mall shift schedul es and
(2) in denying production of docunents regarding the personnel
files of all Stadium Mall enployees from July through Decenber
1995 and (3) docunments related to the term nation or resignation
of Stadium Mall enpl oyees between July 1995 and July 1996, on the
ground that there were | ess invasive neans of discovery.

I V.

As to points (1) and (2) of Appellant’s disability

claim we consider whether a twenty-five-pound lifting

restriction is a disability within the nmeaning of HRS § 378-2.

4 Because we conclude infra that the evidence presented by Appell ant
in support of her age discrimnation claimwas insufficient to establish a
prima facie case of age discrimnation, we need not address this point.

5 In I'ight of our disposition of this point, see infra, and the
court’s consideration of these docunments in the alternative, we do not address
this point.
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HRS 378-2 makes it an unlawful discrimnatory practice “for any
enpl oyer to refuse to hire or enploy or to bar or discharge from
enpl oynent, or otherwi se to discrimnate agai nst any individual
I n conpensation or in the terns, conditions, or privileges of
enpl oynent” because of a person’s race, sex, sexual orientation,
age, religion, color, ancestry, disability, marital status, or
arrest and court record. HRS 8§ 378-2(1)(A). In line with HRS
§ 378-2, HAR § 12-46-181 (1995) prohibits an enployer from
di scrim nati ng agai nst an enpl oyee because of his or her
disabilities.

The Hawai ‘i statutes and HAR prohibiting discrimnation
based on disability are textually simlar to the Arericans Wth
Disabilities Act of 1990 (ADA), 42 U S.C. § 12101. Because of

the simlarities between the ADA and our own HRS chapter 378, we

adopt the analysis for establishing a prima facie case of

disability discrimnation under HRS § 378-2 that was established

in Sutton v. United Air Lines, Inc., 527 U S. 471 (1999). 1In

Sutton, to establish a prima facie case of disability

di scrim nation under the ADA, a plaintiff has the burden of
establishing that: (1) he or she is an individual with a
“disability” within the nmeaning of the statute; (2) he or she is
otherwise qualified to performthe essential duties of his or her
job with or wi thout reasonabl e acconmopdation; and (3) he or she
suffered an adverse enpl oynent deci sion because of his or her

disability. 1d. at 477-78, 481.
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As to the determ nation of “disability,” HRS § 378-1
simlar to the ADA, defines disability as “the state of having a
physi cal or mental inpairnent, which substantially Iimts one or
nore major life activities.”® See 42 U S.C. § 12102(2) (defining
disability as “a physical or nmental inpairnment that substantially
[imts one or nore of the major life activities of such
i ndividual ”). Hence, a “physical or nental inmpairnment” is a
disability if the inpairnment “substantially Iimts” a “mjor life
activity.” HRS § 378-1.

In Bitney, we applied a three-part test derived from

Epstein v. Kalvin-Mller Int’l, Inc., 100 F. Supp. 2d 222, 225-26

(S.D.N. Y. 2001), to determ ne whether a plaintiff neets the
disability requirement under the ADA. 96 Hawai‘i at 251, 30 P.3d
at 265. Although the plaintiff in Bitney based her claimon

viol ations of the ADA, the test in that case is relevant in the

i nstant case because HRS § 378-1 contains simlar |anguage found
in the ADA. W have noted that when construing discrimnation
clains under HRS 88 378-1 and -2, we nmay | ook “to the
interpretations of anal ogous federal |aws by the federal courts

for guidance.” Shoppe, 94 Hawai‘ at 377, 14 P.3d at 1058.

6 HAR 8§ 12-46-182 defines disability as:
1) Wth respect to a person:

(A Havi ng a physical or mental impairment which
substantially limts one or nore major life
activities;

(B) Havi ng record of such an inmpairment; or

(O Bei ng regarded as having such an inmpairment.

9



***FOR PUBLICATION***

Under Bitney, the trial court must first consider
whether a plaintiff’s conditions are “physical or nental
i mpairnments.” 96 Hawai ‘i at 251-52, 30 P.3d at 265-66 (quoting
Epstein, 100 F. Supp. 2d at 225). CQur own HAR § 12-46-182(h) (1)
and federal regulation 29 C.F.R 8 1630.2(h)(1) contain identical
| anguage defining “physical or nmental inpairnents.” See 29
C.F.R § 1630.2(h)(1); HAR § 12-46-182(h)(1). “[P]hysical or
mental inpairments” is defined by both HAR § 12-46-182(h) (1) and
29 CF.R 8 1630.2(h)(1) as “[a] ny physiol ogical disorder, or
condition, cosnetic disfigurement, or anatom cal |oss affecting
one or nore of the foll ow ng body systens:
nmuscul oskel etal .” “Muscul oskeletal” refers to both a person’s

nmuscul ature and skel eton. Wbster’'s Seventh New Col |l eqgi ate

Dictionary 558 (1965). |In this case, Pizza Hut does not dispute

that Appellant’s lifting restriction qualified as a physical

i mpai r nment .

“The [trial c]ourt nust next consider whether the life
activities allegedly affected by the inpairnent ‘are “major” life
activities under the ADA.’" Bitney, 96 Hawai‘i at 252, 30 P.3d

at 266 (quoting Epstein, 100 F. Supp. 2d at 225) (internal
guotation marks omtted)). Under the relevant HAR 12-46-182,
“lifting” is described as a major life activity. Mjor life
activities are those “basic activities and functions which the
average person in the general population can performwith little

or no difficulty, including, but not limted to. . . lifting,

10
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and working.” HAR § 12-46-182 (enphasis added). Pizza Hut
does not dispute that “lifting” is considered a major life
activity.

“Finally, the [trial c]Jourt nust consider whether the
plaintiff’s inpairnent ‘substantially limts’ the major life
activity he [or she] has identified.” Bitney, 96 Hawai‘ at 252,
30 P.3d at 266 (quoting Epstein, 100 F. Supp. 2d at 226). An
i mpai rment “substantially limts” a majjor |ife activity if the
i ndi vidual is:

(1) In general

(A Unable to performa major |life activity that the
average person in the general population can
perform or

(B) Significantly restricted as to the condition
manner or duration under which a person can
performa particular major life activity as
conmpared to the condition, manner, or duration
under which the average person in the genera
popul ati on can perform that same major life
activity.

HAR § 12-46-182; see also 29 CF.R 8§ 1630.2(j)(1)(i), (ii). HAR
8 12-46-182 further states that:

(2) The following factors should be considered in
determ ni ng whet her a person is substantially Ilimted in a
major life activity:

(A The nature and severity of the inpairnment;

(B) The duration or expected duration of the
i mpai rment; and

(O The permanent or |long-terminpact of, or the
expected permanent or |ong-terminmpact of the
i mpai rment .

Appel I ant argues that her ability to |ift was substantially
limted because lifting in excess of twenty pounds caused her
significant pain. |In addition, Appellant argues that this

limtation has persisted for over five years and appears chronic.

11
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Appel I ant’ s physician docunented her inability to lift in excess
of twenty-five pounds at |east through February 1996. Al though
Appel I ant recuperated from her May 1995 surgery by February 1996,
the limtation on her ability to lift persisted.

Pizza Hut, on the other hand, contends that the
definition of “substantially Iimts” does not include tenporary
i mpairments. HAR 8§ 12-46-182 states that “[t]enporary, non-
chronic inpairnents of short duration with little or no |ong-term

i mpact usually are not ‘disabilities.”” Pizza Hut asserts that
Appellant’s lifting limtation lasted only five nonths with
mnimal long terminpact and is therefore not a disability.
Furthernore, Pizza Hut maintains that, assum ng Appellant’s
twenty-five-pound restriction was a pernmanent inpairnent, the
restriction did not substantially limt the activity of lifting.
A nunber of federal cases cited by Pizza Hut concl ude
that a twenty-five-pound lifting restriction, as a matter of | aw,
does not constitute a “disability” within the neaning of the

ADA. " However, the federal circuits are divided over the issue.

O her federal courts recognize that lifting I[imtations

7 See generally Gonez v. Am Bldg. Maint., 940 F. Supp. 255 (N.D.
Cal . 1996) (finding that a janitor who was restricted from heavy lifting,
bendi ng, and stooping did not have a disability because, although he could no
Il onger performthe duties of a janitor with his enmployer, he was able to
work); Marinelli v. City of Erie, 216 F.3d 354 (3d Cir. 2000) (ruling that
plaintiff was not disabled in lifting where he possessed a ten-pound lifting
restriction because that restriction was not sufficiently different fromthe
general population); Mellon v. Fed. Express Corp., 239 F.3d 954, 957 (8th Cir.
2001) (finding that plaintiff did not have disability despite her claimthat
she could not lift more than fifteen pounds and that she “should avoid other
such stresses with her right arn’).

12
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substantially restricted the respective plaintiffs from engagi ng
inamjor life activity.?

We conclude that a grant of summary judgnment in this
case is inappropriate to determine whether a lifting restriction
substantially limted Appellant’s ability to performthe major

life activity of lifting. In Leicht v. Hawaiian Airlines, Inc.,

77 F. Supp. 2d 1134, 1148 (D. Haw. 1999), rev'd on other grounds,

15 Fed. Appx. 552 (9th GCr. 2001), the federal district court

8 See e.g. Burns v. Coca-Cola Enters., lInc., 222 F.3d 247, 255 (6th
Cir. 2000) (upholding district court determ nation that enployee with twenty-
three-pound lifting restriction was disabled based on an individualized
anal ysis); Moroney v. United Parcel Serv., Inc., 70 F. Supp. 2d 1267, 1271 (D
Kan. 1999) (finding that enployee with restrictions against repeatedly lifting
over thirty pounds due to his back and other muscul oskel etal inpairnments
presented sufficient evidence to survive sunmary judgment on the issue of

whet her he was substantially Iimted in a major life activity); Whitfield v.
Pat hmark Stores, Inc., 39 F. Supp. 2d 434 (D. Del. 1999) (ruling that genuine
issue of material fact existed as to whether an enployee who could not lift
more than twenty pounds due to her back injury was substantially limted in
the major life activity of, inter alia, lifting, precluding sunmary judgnent);
Frix v. Florida Tile Indus., Inc., 970 F. Supp. 1027, 1034 (N.D. Ga. 1997)

(concl udi ng that enployee with a permanent back inmpairment preventing himfrom
lifting over twenty-five pounds is disabled under the ADA).

Al t hough some jurisdictions have concluded, as a matter of |aw,
that the inability to Ilift twenty-five pounds does not constitute a
“disability” within the ADA, this jurisdiction has made no such determ nation
mor eover HRS 8§88 378-1 and -2 have not established such a rule. |Indeed, as
indi cated supra, other jurisdictions have decided that the question is one of
fact, not | aw.

As discussed, an inmpairment substantially limts a major life
activity if an individual is “unable to perform?” or is “[s]ignificantly
restricted as to the condition, manner, or duration under which a person can
performa particular major life activity as compared to . . . the average
person in the general population . . . .” HAR 8§ 12-46-182; see 29 C.F.R. 8§
1630.2(j)(1)(i), (ii); see also supra page 11. Such an inquiry involves
factors such as the “nature and severity of the inpairment,” the “duration of
the impairment,” and its “permanent or long terminmpact.” HAR § 12-46-182
see supra page 11.

We are persuaded by the Supreme Court’s nmethod of determ ning
“whet her a person has a disability,” by making an “individualized inquiry”
into the facts of each case. Sutton, 527 U.S. at 471; see Toyota Motor M.
Kentucky, Inc. v. Wlliams, 534 U S. 184, 198 (2002) (citing Sutton for the
proposition that the ADA “makes clear” that “Congress intended the existence
of a disability to be determned in . . . a case-by-case manner”); see also
infra pages 14-16; Bitney, 96 Hawai‘ at 253, 30 P.3d at 267; Leicht v.
Hawaiian Airlines, Inc., 77 F. Supp. 2d 1134, 1148 (D. Haw. 1999), rev’'d on
ot her grounds, 15 Fed. Appx. 552 (9th Cir. 2001).

13
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said that a determ nation of whether a disability substantially
l[imts one or nore major life activities requires a case-by-case
anal ysis “looking at the effect the inpairnment has on the life of
the individual.” The United States Suprene Court has decl ared
that “whether a person has a disability under the ADA is an

individualized inquiry.” Sutton, 527 U. S. at 473 (enphasis in

original).

The Supreme Court in Toyota Mdtor Mdg., Kentucky, Inc.

v. Wllianms, 534 U S. 184 (2002), explained that the ADA “defines

‘disability’ ‘“with respect to an individual and makes cl ear’
that ‘ Congress intended the existence of a disability to be
determined in . . . a case-by-case manner.’” 1d. at 198 (quoting
Sutton, 527 U.S. at 473). The Suprene Court further posited that
“the determ nation of whether an individual has a disability is
not necessarily based on the nane or diagnosis of the inpairnent
t he person has, but rather on the effect of that inpairnment on
the life of the individual.” 1d. (quoting 29 CF.R pt. 1630,
App. 8 1630.2(j) (2001)). Thus, “the determ nation of whether an
i ndividual is substantially limted in a major life activity mnust
be made on a case-by-case basis.” 1d. (citation omtted).
Simlarly, in Bitney, in applying the ADA we held that
the definition of disability requires that “disabilities be
eval uated ‘wth respect to an individual’ and be determ ned based

on whether an inpairment substantially limts the ‘mgjor life

activities of such an individual.”” 96 Hawai ‘< at 253, 30 P. 3d

14



***FOR PUBLICATION***

at 267 (quoting U S.C. § 12102(2)).° The plaintiff alleged her
enpl oyer discrimnated agai nst her because she suffered from
dyslexia. 1d. at 248, 30 P.3d at 262. Qur decision that the
plaintiff’s inmpairnment did not limt her in any major life
activity was based on the facts established by the plaintiff’s
own academ c, enploynent, and residential histories, as well as
her performance and personnel records at the Honolulu Police
Departnent. 1d. at 249, 30 P.3d at 263. In this case, however,
genui ne issues of material fact exist as to the effect the
i mpai rment has on Appel | ant.

In the instant case, the court incorrectly concluded
that “regardl ess of the duration of the lifting restriction[,] 25
pounds is sinply not substantially [sic] enough in this [clourt’s

mnd as a matter of law.” (Enphasis added.) Such a ruling does

not account for the effect the inpairnment has on Appellant’s
life. It is a fundanental principle in disability |aw that the

i ssue of whether a plaintiff’'s major life activity is
substantially limted nust be resolved on a case-by-case basis.
Leicht, 77 F. Supp. 2d at 1148. Thus, a determi nation of whether

the lifting restriction in this case is substantial requires an

° The definition of “disability” in HAR 8§ 12-46-182 refers to “a
person” with respect to whether an inmpairment substantially limts a major
life activity. Therefore, we construe HAR 8 12-46-182, like the ADA, to

requi re an individualized inquiry. See supra note 6 for the text of HAR § 12-
46-182.

15
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i ndi vidualized inquiry that is inappropriate for sunmary
j udgment .
V.

Pizza Hut further argues that even under an
i ndi vidualized case anal ysis, Appellant did not neet her burden
of establishing that she was disabled in the major life activity
of lifting, because she failed to provide the court with
adm ssi bl e evidence that the average person could lift nore than
twenty-five pounds. This argunent, however, does not account for
the burdens allocated in summary judgnent proceedings. |In GECC

Fin. Corp. v. Jaffarian, 80 Hawai ‘i 118, 118, 905 P.2d 624, 624

(1995), this court affirmed the foll owi ng part of the opinion of
the Internediate Court of Appeals (I CA) vacating the circuit

court’s order granting sunmary judgnent:

The burden is on the party nmoving for sunmary judgment
(moving party) to show the absence of any genuine issue as
to all material facts, which, under applicable principles of
substantive law, entitles the noving party to judgment as a
matter of law. This burden has two conmponents

First, the noving party has the burden of producing
support for its claimthat: (1) no genuine issue of materia
fact exists with respect to the essential elenents of the
claimor defense which the motion seeks to establish or
which the motion questions; and (2) based on the undisputed
facts, it is entitled to summary judgnent as a matter of
| aw. Only when the noving party satisfies its initial
burden of production does the burden shift to the non-noving
party to respond to the motion for summary judgnment and
demonstrate specific facts, as opposed to genera
al | egations, that present a genuine issue worthy of trial

Second, the moving party bears the ultimte burden of
persuasion. This burden always remains with the noving
party and requires the moving party to convince the court
that no genuine issue of material fact exists and that the
moving part is entitled to summary judgment as a matter of
I aw.

GECC Fin. Corp. v. Jaffarian, 79 Hawai ‘i 516, 521, 904 P.2d 530,

16
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535 (App. 1995) (enphasis added) (citations omtted). As the
nmovi ng party, Pizza Hut had the burden to denonstrate the
absence of any genuine issue of material fact. Thus, it was
Pizza Hut’s burden, as the noving party, to produce adm ssible
evi dence that the average person in the general popul ation
cannot |ift nore than twenty-five pounds. This it failed to do.
In addition, a genuine issue of nmaterial fact existed
as to whether Appellant’s inpairnent was chronic and | ong term
as Appel |l ant argued, or tenporary, as Pizza Hut assert ed.
Appel I ant’ s physician docunented her inability to Iift nore than
twenty-five pounds through February 1996. According to
Appel I ant, her pain continued through the year 2000 whenever she
attenpted to lift itens that wei ghed nore than twenty pounds.
The court nust construe the evidence in the |light nost favorable

to the non-noving party. Wng-Leong v. Haw n I ndep. Refinery,

Inc., 76 Hawai‘i 433, 439, 879 P.2d 538, 544 (1994). Thus, for
t he purposes of summary judgnent, the court was obligated to
accept Appellant’s representations regarding her lifting
limtations.

Because the court determ ned that Appellant’s
condition did not constitute a substantial limtation of a ngjor
life activity, it did not reach points (3) and (4) concerning
whet her Pi zza Hut regarded Appellant as having a disability and
whet her Appellant’s transfer to the Stadium Mall Pizza Hut was a

reasonabl e accommodation. In light of our disposition, these

17
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points on the disability issue are remanded for further
pr oceedi ngs.
VI .

The di ssent asserts that because “Appellant’s lifting
restriction is not substantially limting onits face, she
retains the burden of produci ng conparative evidence that her
i mpai rment renders her either unable to perform or else
significantly restricts the condition, manner, or duration of
her ability to perform a major life activity in conparison to

the ‘average person in the general popul ation. D ssent at 6.
Al t hough we agree that Appellant nmay have such a burden at
trial, Appellant does not bear such a burden on the summary

j udgnment notion brought by Pizza Hut. See supra pages 16-17.

On the contrary, the burden is on Pizza Hut to “show t he absence

of any genuine issues as to all material facts[,]” GECC Fin.
Corp., 79 Hawai‘ at 521, 904 P.2d at 535 (enphases added),

i ncl udi ng showi ng the “absence of any genui ne issues” of
“material facts” surroundi ng whet her Appellant’s twenty-five-
pound lifting limtation constitutes a substantial limtation of
a “major life activity” as conpared to the average person, id.;
see also HRS § 378-1; HAR § 12-46-182. Inasnuch as the parties
di sagree as to whether Appellant’s lifting limtation
constitutes a “substantial |[imtation” of a “major life

activity,” Pizza Hut has failed to establish the “absence of any
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genuine issues as to all material facts.” GECC Fin. Corp., 79

Hawai i at 521, 904 P.2d at 535.

Moreover, Celotex Corp. v. Catrett, 477 U S. 317

(1986), upon which the dissent relies, is distinguishable from
the present case. The novant in Celotex specifically argued
that summary judgnent was proper because the claimant had
“failed to produce evidence” that the novant’s product “was the

proxi mate cause of the injuries” and specifically noted that the

claimant failed to identify, in responding to interrogatories,
any witnesses who could testify in this regard. [d. at 320.
The novant in Celotex maintained “that the plaintiff had failed

to identify, in answering interrogatories specifically

requesting such informati on, any w tnesses whose testinony could

establish an essential elenent of her claim” Anderson v.

Radi sson Hotel Corp., 834 F. Supp. 1364, 1369 (S.D. Ga. 1993)

(citing Celotex, 477 U S. at 320) (enphasis in original).

In this light, the dissent blurs the distinction
bet ween the burden of proof at trial and the burdens of
production at summary judgnment in the present case. See id. at
1368. The defendant in Anderson, in support of a notion for
summary judgnent, set forth the elenents of the claimat issue,
and stated generally that the plaintiff failed to produce
evi dence to support those elenments. 1d. Simlar to the
dissent’s position in the present case, the defendant in

Anderson relied on Celotex, and asserted that it had net its
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burden by pointing out an absence of evidence on the record to
support at | east one essential elenent of the plaintiffs’ claim
Id.

However, the Anderson court expl ained that,
“[a]lthough Cel otex stands for the proposition that under
certain circunstances a sumary judgnent novant may carry its
burden wi t hout presenting evidence negating an el enent of the

other party's claim nerely asserting that the non-noving party

has not conme forward with evidence to support its clainms is not

enough.” 1d. (enphasis in original and enphasis added). As the
court pointed out, “To repeat: the novant nust first

denonstrate that the non-noving party cannot carry its burden of

proof at trial.” 1d. (enphasis in original and enphasis added)
(citation omtted). “The distinction between not placing proof
in the record and not being able to offer proof at trial is

crucial.” 1d. As enphasized by Justice Wiite in Cel ot ex,

[a] plaintiff need not initiate any discovery or reveal his
wi t ness or evidence unless required to do so under the

di scovery Rules or by court order. Of course, he mnmust
respond if required to do so; but he need not also depose
his witnesses or obtain their affidavits to defeat a
summary judgment mption asserting only that he has failed
to produce any support for his case.

477 U.S. at 328 (Wite, J., concurring); see also Anderson, 834
F. Supp. at 1368.

As pointed out by the Anderson court, the novant in
Cel otex had taken the affirmative step, in its interrogatories,
of asking the clinching question in discovery, and had received
a favorable answer, and pointed out the plaintiff's inplicit
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adm ssion to the Court. Anderson, 834 F. Supp. at 1368
(di stinguishing Celotex, 477 U. S. at 320). Accordingly, the

novant made a “showfing of] the absence of any genuine issues as

to all material facts.” GECC Fin. Corp., 79 Hawai ‘i at 521, 904

P.2d at 535 (enphasis added). |In the present case, however,

Pi zza Hut has made no such show ng, and did not even arque that

Appel I ant had no evidence to prove whether her lifting
restriction was a “substantial |imtation” of a “myjor life

activity,” as conpared to the average person. See Cel otex, 477

US at 328 (Wite, J., concurring) (“It is not enough to nove
for summary judgnment w thout supporting the notion in any way or
with a conclusory assertion that the plaintiff has no evidence
to prove his case.”).

The di ssent concedes that Appellant’s obligation to
establish by “conparative evidence that her inpairnment renders
her . . . unable to perform. . . a major life activity in

conparison to the ‘average person in the general population,’”

10 The dissent also relies on Hall v. State, 7 Haw. App. 274, 284,

756 P.2d 1048, 1055 (1988), an | CA opinion which quotes Cel otex. Di ssent at

7. However, Hall is simlarly distinguishable fromthe present case. I'n
Hall, the court granted the motion for summary judgnment on the ground, inter
alia, that the clains were precluded “under the doctrine of res judicata” and
as a result, “no genuine issues as to any material fact” existed. Hall, 7

Haw. App. at 283-84, 756 P.2d 1055. The court granted summary judgment
because the factual bases for Hall’s claimwere the same as those previously
rai sed and decided in his prior lawsuit and, thus, barred under the doctrine
of res judicata. 1d.

Mor eover, following the ICA s decision in Hall, this court further
clarified the burden of proof for a summary judgment nmotion, as explained in
GECC Fin. Corp., 79 Hawai ‘i at 521, 904 P.2d at 535 (explaining that the
“ultimate burden of persuasion . . . always remains with the noving party and
requires the noving party to convince the court that no genuine issue of
mat eri al fact exists and that the moving party is entitled to summary judgment
as a matter of |aw (enphases added)); see supra page 16.
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di ssent at 6, is contingent upon the absence of a genuine issue
of material fact with respect to whether the weight limtation
on her lifting activity substantially inpaired a ngjor life
activity “by [its very] nature.” Dissent at 3. The record,
however, reflects just such a genuine issue of material fact.
Thus, the dissent errs in concluding that Pizza Hut “discharged
its burden by ‘pointing out’ the absence of any evidence
indicating that Appellant’s ability to lift was restricted in
conparison to the average person in the general population.”
Dissent at 7 n.2. Moreover, it is worth noting that Pizza Hut

did not nove for summary judgnment on such grounds. On the issue

of whether Appellant’s lifting restriction was substantially
limting to a major life activity, Pizza Hut solely argued that

Appellant’s “lifting restriction, as a matter of |aw does not

constitute a disability within the neaning of the Hawaii’s
disability law "* (Enphasis added.) At no point, in its notion
for summary judgnent or in its reply nmenorandum '? does Pizza Hut
argue that Appellant’s clains should be dismssed for failing to
produce conparative evidence regarding the issue of whether

Appellant’s lifting restriction was “substantially limting.”

1 Pizza Hut relies on cases fromother jurisdictions for its

assertion that Plaintiff’'s lifting restriction, as a matter of |aw, does not
constitute a disability. As discussed previously, however, this jurisdiction
has not established that a twenty-five-pound lifting limtation, as a matter
of law, does not constitute a “disability” within the ADA, and HRS 88 378-1
and -2 have not established such a rule.

12 Pizza Hut filed a reply memorandum and a supplenental reply

memor andum i n support of its motion for summary judgnment.
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And even if Pizza Hut, inits notion for summary judgnment, had
chal I enged the sufficiency of evidence in this regard, the

t hreshol d genuine issue of material fact was sufficient to
defeat Pizza Hut’'s notion.

Whet her Appellant’s “major life activity” was
“substantially limted,” and whether Appellant’s inpairnment was
chronic or tenporary, are questions of fact which, on the
record, were not resolved. See supra page 17. Only after Pizza
Hut “satisfies its initial burden of production” should the
“burden shift” to Appellant “to respond . . . and denonstrate

specific facts” in opposition. GECC Fin. Corp., 79 Hawai ‘i at

521, 904 P.2d at 535. This court has expl ained that “any doubt
concerning the propriety of granting the notion should be
resolved in favor of the non-noving party.” 1d. (citations
omtted). For the reasons discussed herein, Pizza Hut has not
satisfied its initial burden, and the notion for summary
j udgnment shoul d not have been granted in this regard.
VIT.

As recounted previously, Appellant brought a claim of
conpensation discrimnation based on age. The court granted
Pizza Hut’s notion for summary judgnent as to age discrimnation

on the ground that Appellant failed to establish a prinma facie

showing of a violation of HRS § 378-2. In the case of age
di scrim nation, we have adopted the anal ysis governing the

federal Age Discrimnation in Enploynent Act (ADEA), 29 U S.C
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88 621-34. See Schefke v. Reliable Collection Agency, Ltd., 96

Hawai ‘i 408, 425, 32 P.3d 52, 60 (2001) (“This court has adopted

the burden shifting analysis set forth in MDonnell Dougl as

Corp. v. Geen, [411 U S. 792, 802-03 (1973),] in other types of

HRS § 378-2 discrimnation cases.”); Shoppe, 94 Hawai‘i at 377,

14 P.3d at 1058 (applying the McDonnell Douglas analysis to an

age discrimnation claimunder HRS § 378-2). Appellant alleged
two theories of age discrimnation -- pattern or practice
di scrim nation and di sparate treatnent.?!?
A

“Under the pattern-or-practice paradigm a plaintiff
must prove, by circunstantial or direct evidence, that an
enpl oyer’ s past actions evidence a pattern of illega
di scrim nation against a protected class.” Shoppe, 94 Hawai ‘i
at 377 n.2, 14 P.3d at 1058 n.2. A plaintiff who raises a
pattern or practice claimhas the initial burden of

“denonstrating that unlawful discrimnation has been the regul ar

policy of the enployer, i.e., that ‘discrimnation was the
13 In Shoppe, we concluded that generally, an individual alleging

empl oyment discrim nation under the ADEA may pursue one or nore of three
avail abl e theories of discrimnation:

(1) intentional discrim nation against a protected class to
which the plaintiff belongs (also known as “pattern-or-
practice” discrimnation); (2) unintentional discrimnation
based on a neutral enployment policy that has a disparate

i npact on a protected class to which the plaintiff bel ongs
(al so known as “disparate impact” discrimnation); or

(3) intentional discrimnation against an individual who
bel ongs to a protected class (also known as individua

“di sparate treatment” age discrimnation).

94 Hawai ‘i at 377-78, 14 P.3d at 1058-59 (footnotes omtted).
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conpany’s standard operating procedure -- the regular rather

than the unusual practice.”” Coates v. Johnson & Johnson, 756

F.2d 524, 532 (7th Cr. 1985) (quoting Int’'l Bhd. of Teansters

v. United States, 431 U S. 324, 336 (1977)). The focus of this
inquiry is on a pattern of discrimnatory decision naking, not
on individual enploynent decisions. 1d. Once a plaintiff

establishes a prinma facie case in a pattern or practice theory,

the burden shifts to the enployer to defeat the show ng by
denonstrating that the plaintiff’s proof is inaccurate or
insignificant, or by providing a non-discrimnatory explanation
for the apparently discrimnatory result. 1d.

To support her pattern or practice claim Appellant
apparently relies on circunstantial evidence of discrimnation.
She introduced evidence of fifteen people who were hired as
managers in 1994 and 1995.% Appellant turned 40 years old on
Decenber 3, 1995. O the fifteen managers, seven were paid nore
than Appellant (five nales and two females). Both femal es who
were paid nore than Appellant were under the age of 40 in 1995.
O the five males who were paid nore than Appellant, three were
over the age of 40 in 1995. Two enpl oyees were paid the sane as

Appel lant, a male age 43 and a femal e age 37. Anong the

14 In Appell ant’s memorandum in opposition to Pizza Hut’s notion for

summary judgment, she appended docunents produced by Pizza Hut in discovery
(Exhibits D, F, G H, and I). Initially, the court was concerned about the
aut hentication of the documents, but ultimately believed that the evidence
relating to the fifteen managers hired in 1994 and 1995 would not be
sufficient to establish a prima facie showi ng of disparate treatment based on
age.
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remai ni ng si x managers who were paid | ess than Appellant, five
were females, six were males, and five were 30 years old or
younger. ' Based on these nunbers, Appellant clains that a

di sparat e nunber of managers under the age of 40 were paid nore
t han her.

Pizza Hut contends that Appellant’s statistics fail to
account for significant factors such as years of experience or
Pizza Hut’s fast track program As Pizza Hut argues,

Appel lant’ s statistics actually reveal that younger enployees
were paid less in sonme cases than ol der enployees. 1In
particul ar, the evidence shows that of the ten managers who were
younger than Appellant, five were paid | ess. Depositions of

Pizza Hut representatives indicated that conpensation of newy

15 The evidence provided in Appellant’s Opening Brief is as follows:

The seven managers hired in 1994 or 1995 who were paid
nore than [ Appellant] were: Ri chard Chung, 31, hired
5/17/95 ($1230.00); Natalie Colon-Bodie, 38, hired 11/2/94
($1384.64); Sherry Ann Monis, 25, hired 1/11/95 [$1287.50];
James Passion, 52, hired 4/9/94 [$1450.00]; Chris Spring
43, hired 12/14/94 ($1346.16); Ronald Vallesteros, 54, hired
8/ 14/ 95 ($1730.80); and Kyle Wong, 31, hired 4/26/95
($1650. 00) .

The two managers hired in 1994 or 1995 who were paid
the same as [Appellant] are: Mari e Dobransky, 37, hired
6/ 29/ 94 ($1181.36) and Gilbert Green, 43, hired 3/22/94
(%$1181. 36).

The six managers hired in 1994 or 1995 who were paid
|l ess than [Appellant] are: Carey Dodd, 28, hired 4/2/94
($1153.92); Rene Jacintho, 31, hired 9/20/95 ($1122.73);

Ti ana Johnsen, 27, hired 6/24/95 ($1076.96); Wanda Lewi s,
31, hired 5/24/95 ($1075.04); Jan Muranaka, 40, hired
3/23/94 ($1076. 96); Lori Rios, 33, hired 10/25/95
($1026. 96) .

(Format editted.) There were discrepancies between the information contained
in Appellant’s Opening Brief and the record regarding some enpl oyees’ ages and
sal aries, but they do not affect the analysis above. One manager, Richard
Chung, was listed in “Exhibit F,” but not “Exhibit G~
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hired managers was based on years of experience. |ndeed, the
statistics show a relatively even distribution of salaries anong
t he managers according to age and several instances of younger
managers being paid | ess than Appellant. Hence, Appell ant

failed to establish a prima facie case of age discrimnation

based on a theory of pattern or practice discrimnation.
B.

Appel l ant al so all eged a disparate treatnent theory of
age discrimnation. In support of this theory, Appellant
subm tted evidence of the salaries of fifteen managers hired by
Pizza Hut in 1994 and 1995, seven of whom were paid nore than
her. This is the sane evidence that Appellant provided for her
theory of pattern or practice discrimnation. See supra Part
VII.A The evidence here appears to be “circunstanti al
evi dence,” as opposed to “direct evidence,”!® because the
statistics are evidence of Pizza Hut’'s conduct, i.e., the
salaries it paid to managers, which Appellant uses to infer that

Pi zza Hut discrimnated agai nst her because of her age.?

16 In Shoppe, we said that the plaintiff appeared to assert direct
evi dence of age discrim nation “because she was ‘singled out’ for criticism of
her groom ng, and that such criticism taken together with [her supervisor’s]
comment that [her enployer] was ‘aimng for a younger |ook,’ anmounts to direct

evi dence of age discrimnation.” 94 Hawai‘ at 381, 14 P.3d at 1062.
o In Shoppe, we concluded that to prove a claimof disparate
treat ment,

[flirst, under the “direct evidence” or “m xed notive”

approach, the plaintiff must show by direct evidence that

di scrimnatory factors notivated the adverse enpl oyment

decision. . . . Second, a plaintiff may attempt to prove

individual disparate treatment by adducing circunstantial
(continued. . .)
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Schef ke applied disparate treatnent discrimnation
anal ysis to an enpl oyee who cl ai ned age discrimnation in the

paynent of conpensation.!® It held that under HRS § 378-2,

the plaintiff [must] first establish a prima facie case of
di scrimnation by denonstrating (a) that the plaintiff is a
menber of a protected class, (b) that the plaintiff’'s

empl oyment situation is simlar to that of an enployee or
enpl oyees who are not nenbers of the protected class, and
(c) that the enployee or enmpl oyees are compensated at

hi gher rates than the plaintiff[.]

96 Hawai ‘i at 440, 32 P.3d at 84. 1In this case, Appellant did

not establish a prima facie case of discrimnation.

Appel lant failed to show (1) that she was a nenber of
a protected class, (2) that she was sinmlarly situated to other
enpl oyees who are not nenbers of the protected class, and
(3) that enployees not nenbers of the protected class were
conpensated at higher rates than Appellant. As to the first
el enment, the evidence does not identify the protected class or

the class to which Appellant bel onged.!® The next el enent

7(. .. continued)

evi dence of discrimnation. When analyzing an individual’'s
di sparate treatment claimthat relies on circunstantia
evidence of enmployer discrimnation, we have previously
applied the burden-shifting analysis set forth by the United
States Supreme Court in [MDonnell Dougl as].

94 Hawai ‘i at 378, 14 P.3d at 1059 (emphasi s added).

18 In Schefke, we recognized that “Shoppe was concerned with age
discrimnation in hiring and discharge,” while Schefke involved discrim nation
in the payment of conpensation. 96 Hawai‘ at 438, 32 P.3d at 83.

19 I n support of her disparate treatment claim Appellant presented
evi dence that seven managers were paid higher salaries than her. The record
i ndi cates that Appellant was 40 years old in 1995. Of the seven managers who
were paid more than Appellant, three were ol der than Appellant and four were
younger .
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requires Appellant to identify nenbers who do not belong to the
protected class and to denonstrate that she is simlarly
situated to the relevant individuals. Again, the evidence does
not identify individuals who were not nenbers of the protected
cl ass and does not indicate that Appellant was simlarly
situated to those individuals. The final elenent required
Appel l ant to denonstrate that individuals who are not nenbers of
the protected class were paid higher salaries than her.
Assum ng seven nmanagers were paid nore than Appellant, the
evidence fails to disclose that the seven managers were not
menbers of the protected class and to prove that she was
simlarly situated to the seven. Thus, the court was correct in
granting sumary judgnent on the claimof age discrimnation.
VI,

At the hearing on Pizza Hut’'s notion for sunmary
j udgnment on Cctober 10, 2000, Appellant stipulated that she did
not cone forward with sufficient evidence to maintain a claim
for race and national origin discrimnation and therefore
withdrew the claim Therefore, the only remining pertinent
claimis gender discrimnation.

The court granted summary judgnent agai nst Appellant’s
gender claimon the ground that Appellant failed to exhaust her

adm nistrative renedies. The court rested its deci sion on
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certain exhibits appended to Pizza Hut’'s notion for summary
j udgnent . 2°

Appel | ant does not dispute that the “Charge of
Discrimnation” formfiled with the HCRC only indicated
disability and age discrimnation and did not specify gender
discrimnation. But Appellant argues that her gender claimis
not barred because charge forns are generally conpleted by an

HCRC i nvestigator rather than by the conpl ainant and the HCRC

enpl oyee only checked the boxes for “age” and “disability” in
the “cause of discrimnation” section of the form Although
Appel | ant was not the drafting party, she signed each page of
the HCRC conplaint. As to the discrimnation clains, Appellant

had the opportunity to mark a box | abelled “sex” and/or to anmend
the adm nistrative conplaint to add a claimfor gender
discrimnation. Utimtely, it was Appellant’s responsibility

to insure that the forns were accurate. According to HAR § 12-

20 Exhibit 5 consisted of “Defendant Hawaii Pizza Hut Inc.’s First
Request For Adm ssions To Plaintiff Bobbie L. French” and Exhibit 6 consisted
of “Plaintiff’s Response To Def endant Hawaii Pizza Hut Inc.’s First Request
For Adm ssions To Plaintiff Bobbie L. French.” At the hearing on Pizza Hut’'s
motion for sunmary judgnment, the court stated

As to the gender, race and national origin discrimnation
claimin Count |I, the [clourt does believe there is an
exhaustion requirenent. And, there has been a showi ng
through [Pizza Hut's] Exhibits 5 and 6 that there was no
exhaustion of those clains.

(Enphasi s added.) Appellant posits that the relevant docunments used by the
court were Exhibit 5J, the “Charge of Discrimnation” form Exhibit 5L, the
HCRC i nvestigator’s notes; and Exhibit 5C, the “List of Important Dates”
addendum to the HCRC Pre-Conpl ai nt Questionnaire
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46-5(d),? the HCRC nerely offers assistance to the conpl ai nant
in the drafting and filing of the witten conpl aint.

I n anal ogous circunstances, the Nnth Grcuit Court of
Appeal s held that the plaintiff’s state statutory cl ai ns of
sexual harassnment were preserved despite her failure to include
specific allegations of sexual harassment on her HCRC form

B.K.B. v. Maui Police Dep't, 276 F.3d 1091, 1095, 1103 (9th Cir

2002). In B.K.B., the plaintiff neglected to include specific
al | egati ons of sexual harassnment in her HCRC conplaint. B.K. B

i s distinguishable, however, because, inter alia, (1) the

plaintiff had checked the box indicating a charge of sexual
harassnment and (2) an HCRC official provided an affidavit
stating that the plaintiff’s “Right to Sue Letter was intended
by the agency to afford her the right to pursue clainms of sexual

harassnent” and that the agency typed the factual
allegations in the charge on the plaintiff’'s behalf. [d. at
1100-01.

The Court of Appeals went on to state that the

| anguage of Equal Enpl oynent Opportunity Conmm ssion charges
shoul d be construed “*with the utnost liberality since they are
made by those unschooled in the technicalities of fornal

pl eading.” 1d. at 1100 (quoting Kaplan v. Int’l Alliance of

Theatrical & Stage Enpl oyees, 525 F.2d 1354, 1359 (9th Cr

2t HAR 8§ 12-46-5(d) states that “assistance in drafting and filing
complaints is available to conmplainants at the commi ssion’s offices.”
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1975)). “The crucial elenment of a charge of discrimnation is
the factual statenent therein.” 1d. In this light, the Court

of Appeals set forth several factors to consider

In determ ning whether a plaintiff has exhausted

al l egations that she did not specify in her adm nistrative
charge, it is appropriate to consider such factors as the
al l eged basis of discrimnation, dates of discrimnatory
acts specified within the charge, perpetrators of

di scrimnation named in the charge, and any | ocations at
whi ch discrimnation is alleged to have occurred. I'n
addition, the court should consider plaintiff’'s civil
claims to be reasonably related to allegations in the
charge to the extent that those clainms are consistent with
the plaintiff's original theory of the case

Id. (enphasis added). The Ninth Grcuit reasoned that

conpl ainants who file discrimnation charges are “|aypersons and

shoul d not be held to a higher standard of |egal pleading” than

that enployed with respect to a civil conplaint. 1d. at 1103.
Appl ying the foregoing factors set forth in B.K.B. to

this case, we cone to the sanme concl usion that Appellant’s

charge form the “HCRC i nvestigator’s notes,” and “List of

| mportant Dates” addendumto the HCRC Pre- Conpl ai nt

Questionnaire are relevant. These docunents reveal that the

transfer of Appellant to the Stadium Mall Pizza Hut and the

hi gher pay of younger restaurant managers forned the bases of

Appel l ant’ s declarations. Onoto was the only person naned as

responsi ble for transferring Appellant to the Stadium Mall Pizza

Hut and denyi ng Appellant’s request for a raise, based on age

and/or disability. The docunents do not provide any facts

i ndi cati ng sex or gender discrimnation. Indeed, in the “List

of Inportant Dates” prepared by Appellant, the exanple of a pay
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di screpancy involved a fenale waitress, who all egedly was paid
nore but possessed | ess experience than Appellant. Under the
circunst ances, gender discrimnation alleged in the civil
conpl aint cannot be said to be “consistent with [Appellant’s]
original theory of the case” as submtted to the HCRC. |[d.
Therefore, the court was ultimately correct in ruling that
Appel I ant was precluded frombringing a claimof gender
di scrimnation under HRS § 378-2.
I X.

Appellant’s claimthat the court erred in denying

Appel lant’s Motion to Conpel Discovery in part, is reviewed on

appeal for abuse of discretion. See Hac v. Univ. of Hawai‘i,

102 Hawaii 92, 95, 73 P.3d 46, 49 (2003) (holding that the
court did not abuse its discretion in denying a notion to conpel
di scovery in enploynent discrimnation case). On March 23,

2000, Appellant served her First Request for Production of
Docunments to Pizza Hut. On April 25, 2000, Pizza Hut refused to
produce (1) docunents dated between 1995, the year Appellant was
term nated, and 2000, the date of the request, as to

(a) enployee nedical |eaves, (b) enployee transfers, and

(c) sales volune, on the ground the request was vague and
overbroad and, further, as to item(c), on the ground that this
informati on was not di scoverable until she had established a

prima facie case for punitive damages. Pizza Hut agreed to

produce the Stadium Mall shift schedul es, designated herein as
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item (1) (d), but only from August 1, 1995 to Decenber 1995.
Further, Pizza Hut refused to provide (2) the personnel files of
all Stadium Mal |l enpl oyees between July and Decenber 1995 and
(3) records relating to the term nation or resignation of
St adi um Mal | enpl oyees between July 1995 and July 1996.

On August 22, 2000, Appellant filed a notion to conpel
di scovery. On Septenber 13, 2000, the court, in denying the
notion in part, (1) ordered production of docunents relating to
(a) enployee nedical |eaves, (b) enployee transfers, and
(c) sales volunes for the limted period of January 1, 1995
t hrough Decenber 18, 1995, (2) required that personal
i nformati on be redacted, and (3) limted item(1)(d) to the
period of August 1, 1995 to Decenber 6, 1995.

The court al so deni ed production of itens (2) and (3).

As to the docunents requested initem (1), we hold
that the court abused its discretion in limting Appellant’s
request. Hawai‘i Rules of CGvil Procedure (HRCP) Rule 26(b)(1)
i ndi cates that the subject nmatter of a litigant’s requests are
di scoverable if the request was “relevant to the subject matter
i nvolved in the pending action” or the request “appears
reasonably calculated to lead to the discovery of adm ssible

evi dence. "?2 | n Wakabayashi v. Hertz Corp., 66 Haw. 265, 275,

22 HRCP Rul e 26(b)(1) states in pertinent part:

(1) I N GENERAL. Parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject
(continued. . .)
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660 P.2d 1309, 1315 (1983), this court concluded that although

the trial court possesses considerable discretion in permtting
di scovery, the appellate court may overturn the decision of the
trial court when there has been a “cl ear abuse of discretion

that results in substantial prejudice to a party.” Wakabayash

further recognized that “[t]he [HRCP], |ike the federal
procedural rules, reflect a basic philosophy that a party to a
civil action should be entitled to the disclosure of al

rel evant information in the possession of another person prior
totrial, unless the information is privileged.” [d.

In this case, the discovery of itens (1)(a), (b), (c),
and (d) were relevant to Appellant’s allegation that Pizza Hut
failed to adequately accommpdate her disability upon her return
frommedical leave. In line with this theory, such materials
were pertinent to the question of whether Pizza Hut’'s
expl anation that Appellant was transferred to the Stadi um Ml
restaurant because of |ower sales volune was pretextual.

By limting discovery of itens (1)(a), (b), and (c) to

the period of January 1, 1995 to Decenber 18, 1995, and item

22(. . .continued)
matter involved in the pending action, whether it relates to
the claimor defense of the party seeking discovery or to
the claimor defense of any other party, including the
exi stence, description, nature, custody, condition and
|l ocation of any books, documents or other tangible things
and the identity and | ocation of persons having know edge of
any di scoverable matter. It is not grounds for objection
that the information sought will be inadm ssible at the
trial if the information sought appears reasonably
calculated to lead to the discovery of adm ssible evidence

(Emphases added.)
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(1)(d) to the period of August 1, 1995 to Decenber 6, 1995, the
court unreasonably restricted the materials available to

det ermi ne whet her ot her enpl oyees returning from nedi cal |eave
had in fact been transferred to restaurants simlar to Stadi um
Mall. A longer period of time was necessary to determ ne

whet her a pattern or practice of transferring enployees in this
manner existed. Wile a one-year period is too brief as to
itenms (1)(a), (b), and (c), a five-year period may be too

| engthy. Thus, we remand for review by the court as to an
appropriate period of time for itens (1)(a), (b), and (c). 1In
connection with item(1)(d), we hold that Appellant’s request
for approxi mately one year was reasonabl e.

As to itenms (2) and (3) relating to the request for
the personnel files of all Stadium Mall Pizza Hut enpl oyees and
docunents relating to the termnation or resignation of al
St adi um Mal | enpl oyees, we also hold that the court abused its
di scretion in denying the notion. Along with objections that
t he request was vague and ambi guous, Pizza Hut objected to itens
(2) and (3) on the grounds that the docunents were “not rel ated
to [Appellant] and her clains, not relevant to the subject
matter and [were] not reasonably calculated to lead to the
di scovery of adm ssible evidence.” The court denied Appellant’s

request on the ground that there were “less invasive neans”

23 Appel |l ant’ s request was for a one-year period as to item (1)(d).
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avai l abl e to Appellant to discover the information but did not
identify the “neans.”

Contrary to Pizza Hut's position, itenms (2) and (3)
were clearly relevant. Appellant’s conplaint alleged that sone
of the enployees transferred to the Stadium Mall restaurant were
“subst andard” and “poorly trained.” Pizza Hut asserted that it
provi ded adequate staffing for the Stadium Mall restaurant and
that Appellant fired sone enpl oyees because she disliked them
Thus itens (2) and (3) were discoverabl e because they were
rel evant to Appellant’s allegations that the enpl oyees at the
Stadi um Mal |l Pizza Hut were unqualified, and to Pizza Hut’s
def ense of adequate staffing.

Furthernore, itenms (2) and (3) were not vexatious or
broad because item (2) was |limted in tine to July through
Decenber of 1995, approximately the period of time Appellant was
manager at Pizza Hut, and item(3) was limted to one year.

Al so, the scope of the discovery for itens (2) and (3) was
restricted to the Stadium Mall restaurant. W reiterate that a
l[itigant in a civil action is entitled to access to all rel evant
information in the possession of another person before trial.

See Wakabayashi, 66 Haw. at 275, 660 P.2d at 1315. The court

may place conditions or limts on discovery of itenms (2) and (3)
pursuant to the discretion provided by HRCP Rule 26(b)(1). But,

a bl anket denial in this case was not reasonabl e under the
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circunstances. Therefore, the court abused its discretion in
denying Appellant’s request as to itens (2) and (3).
X.

Based on the foregoing reasons, (1) the court’s
Novenber 29, 2000 judgnent in favor of Pizza Hut is affirned as
to Appellant’s age, gender, race, and/or national origin
discrimnation clains, (2) the said judgnment is vacated with
respect to Appellant’s disability discrimnation claimand that
claimis remanded for further proceedings, and (3) the court’s
Sept enber 13, 2000 di scovery order is vacated and remanded to

the extent set forth in this opinion.
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