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NO. 23988

IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

ASSOC| ATED STEEL WORKERS, LTD.,
and JOHN MULLEN & COVPANY, | NC.
Petiti oners- Appel | ees,

VS.

THOVAS M YASHI RO,
Respondent - Appel | ant .

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(S.P. NO. 98-0637)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Moon, C. J., Levinson, Nakayama, Acoba, and Duffy JJ.)

The respondent - appel | ant Thomas M yashiro appeals from
the order of the circuit court of the first circuit, the
Honor abl e Karen Bl ondi n presiding, denying Myashiro s Cctober
17, 2000 notion to adjudicate attorneys’ fees on future credit
[ hereinafter, “notion to adjudicate fees”], entered Decenber 19,
2000 [hereinafter, “order denying Myashiro’ s notion”].

On appeal, Myashiro contends as follows: (1) “[t]he

order [of the Director of the State of Hawai ‘i Depart nent

of Labor and Industrial Relations, Disability Conpensation
Division, [hereinafter, ‘the Director’]] authorizing future
credit total[]ing $83,360.22, and requiring fees to be assessed
dated June 30, 2000, was final and conclusive”; (2) petitioner-
appel l ee John Mullen & Co., Inc. [hereinafter, “Millen”]
“benefit[t]ed, and relied on the future credit when it refused to
pay permanent partial disability [hereinafter, ‘PPD ] of
$24,011.52, and further nedical paynents to My[a]shiro s nedical

provider”; (3) “Mullen was estopped, since it relied on ‘future
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credit’ when it refused to pay [PPD] and further nedical benefits
to Myashiro”; and (4) “Myashiro is entitled to an equitable
share for attorneys’ fees on the future credit.”

The petitioners-appellees Associated Steel Wrkers,
Ltd. [hereinafter, “ASW] and Miullen [col |l ectively hereinafter,
“the Appellees”] counter that the circuit court did not err in
entering the order denying fees, insofar as: (1) “attorneys’
fees are not properly assessed against the entire future credit,
or residuary” because (a) “there is no basis for [Myashiro’ s]
use of the entire residuary,” (b) “future credit nust not be

confused with future benefit,” and (c) Myashiro “m sapplies the

Al varado] v. Kiewit Pacific Co., 92 Hawai ‘i 515, 993 P.2d 549

(2000),] formula”; and (2) Myashiro “failed to show any evi dence
of [a] cal cul able future benefit,” inasmuch as (a) he “did not
request that attorneys’ fees be cal cul ated upon the $24,011. 52 of
the PPD award,” and (b) he presented “no other evidence of [a]

cal cul abl e future benefit.”

M yashiro replies (1) that the circuit court’s Cctober

27, 1999 order granting the Appellees’ petition to allow first
lien agai nst the proceeds of Myashiro' s settlenent [hereinafter,

“order granting the Appellees’” lien”] “is res judicata,” (2) that

“an equitable forrmula can be devised on future credit awarded by
the Director,” and (3) that “Mullen’s interpretation would | ead
to an absurdity and is contrary to public policy.”

Upon carefully review ng the record and the briefs
submtted by the parties and having given due consideration to
t he argunents advanced and the issues raised, we hold that the

circuit court did not err in entering the Decenber 19, 2000 order
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denying Myashiro’ s notion. Accordingly, we affirmthe order.

In Al varado, this court “granted certiorari to further
explain and clarify the proper method to conpute the distribution
of a settlenment or judgnent pursuant to . . . [Hawai‘ Revised
Statutes (HRS)] 8§ 386-8 [(1993)].” 92 Hawai‘i at 516, 993 P.2d

at 550. Alvarado reasoned and held in rel evant part:

. [U nder HRS § 386-8, the starting point to
determ ne an enployer’s “share” is to be calculated as (1)
the fraction equal to the amount of workers’ conpensation
expended, plus calculable future benefits, divided by the
total amount of the settlement. This fraction will then be
(2) multiplied by the total amount of reasonable attorney’s
fees and costs incurred by the enployee in the course of
pursuing the recovery action. This “share” (conmputed in
steps 1 and 2) should then be (3) subtracted fromthe tota
conmpensation already expended to date, by the enployer
This results in a first lien that the enmployer may assert
agai nst the settlement anount. However, prior to the
execution of the lien, the remainder of the attorney’'s fees
and costs should be (4) deducted fromthe settlement corpus.
Then, (5) the ampunt of the enployer’s first lien (already
cal cul ated as conpensati on expended m nus share of the
attorney’s fees and costs) may be asserted against the
settl ement. If a portion of the settlement corpus renains
after the enployer’s execution of the lien, (6) the enployee
is entitled to that remai nder, subject to the requirenent
that the enployee first exhaust all necessary future
wor kers’ conmpensation payments fromthat remai nder prior to
requesting future conpensatory paynents fromthe enpl oyer or
its insurance carrier for the conpensable injuries arising
out of the sanme incident.

92 Hawai ‘i at 518-19, 993 P.2d at 552-53 (sone enphases added and

sone in original) (footnotes omtted). Alvarado noted as

foll ows:

HRS § 386-8 provides in relevant part:

After reimbursement for his conmpensation
payments the enployer shall be relieved fromthe
obligation to make further conmpensation payments to
the enmpl oyee under this chapter up to the entire
ampunt of the bal ance of the settlement or the

judgnent, if satisfied as the case may be, after
deducting the costs and expenses, including attorney’s
f ees.

(Emphases added.)
92 Hawai ‘i at 519 n.4, 993 P.2d at 553 n. 4.
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In other words, enployers are not required to pay
proportionate shares of attorneys’ fees on the entire remai nder
of the settlenment corpus; rather, enployers nmust pay such shares
only if the Director orders paynent of a further, calcul able
wor ker’ s conpensation benefit. See Al varado, 92 Hawai ‘i at 519
n.4, 993 P.2d at 553 n.4. Indeed, it would defy logic to

construe Alvarado as requiring an enployer to pay a proportionate
share of attorneys’ fees on the entire remainder, prior to any
further conpensation award by the Director, because the Director
may never need to award the injured enpl oyee further conpensation
(i.e., the enployee’s injuries nmay have been fully conpensated by
prior awards and no further awards are necessary). In such
cases, a premature “deduction” of attorneys’ fees based on the
remai nder would result in a wndfall to the enployee, insofar as
t he enpl oyer woul d have paid attorneys’ fees w thout ever reaping
the benefit of relief froma further conpensation paynent. Thus,
pursuant to Al varado, an enployer nust “deduct” attorneys’ fees

only upon a cal culable future benefit that the Director has

awar ded and not upon the entire remai nder of the settl enment
cor pus.

In the present matter, it is noteworthy that, in the
June 30, 2000 decision and order, the Director expressly found
that “the [PPD] awarded in the Director’s Order of 4/15/99 and

any attendant attorney's fees should be offset agai nst the

proceeds fromthe settlement of [Myashiro’'s] third party

action.” (Enphasis added.) Thus, inasnmuch as Myashiro has not
appeal ed the Director’s decision, and because Myashiro actually

insists that “[t]he [o]rder of the Director . . . was final and
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concl usi ve and binding on both parties,” Myashiro has no claim
for attorneys’ fees predicated upon the Appellees’ relief from
the obligation to pay the PPD award. See HRS § 386- 8.

Pursuant to Al varado, Myashiro is entitled to the
$83, 360. 22 remaining fromthe settlenent corpus (i.e.,
M yashiro’s proceeds fromthe settlenents, |ess attorneys’ fees,
the Appellees’ lien, and the PPD award), “subject to the
requi renent that [Myashiro] first exhaust all necessary future

wor kers’ conpensation paynents fromthat remai nder prior to

requesting future conpensatory paynments fromthe [ Appell ees]

for the conpensable injuries arising out of the sane
incident.” 92 Hawai ‘i at 519, 993 P.2d at 553 (enphasi s added).
Moreover, as noted in Alvarado, the Appellees’ relief “fromthe
obligation to nake further conpensation paynents” (i.e., any
wor ker’ s conpensation paynents awarded after the PPD award) up to
$83, 360.22 is contingent upon the deduction of “costs and
expenses, including attorneys’ fees.” HRS § 386-8. In |ight of
t he foregoing, the June 30, 2000 decision and order nerely
recogni zed that $83,360.22 is the remminder of the settlenent
corpus and found that, should any further worker’s conpensation
paynments arise, the circuit court had jurisdiction to determ ne
t he Appel |l ees’ share of attorneys’ fees: “The Director
finds [that the Appellees’] future credit is $83,360.22. The
Director . . . finds any attorney’s fees to be assessed agai nst
the future credit nust be determned by the [circuit c]ourt.”

As di scussed supra, Myashiro cannot allege that the

PPD award was a “cal cul able future benefit” from which he may

deduct attorneys’ fees pursuant to HRS § 386-8. Notw thstandi ng
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a vague reference to unspecified “nedical benefits,” Myashiro
provi des no evidence that the Director has awarded hi many
further conpensation paynments upon which the circuit court could
calcul ate attorneys’ fees. The circuit court, therefore, did not
err inorally ruling that, although the Director ordered that the
future credit was in the amount of $83,360.22, the Director did
not decide “that [Myashiro] is entitled to future benefits in
that anmount[,] and there’s no certainty that [Myashiro] wll
ever be awarded that amount in future benefits.” Likew se, the
circuit court did not err in entering the order denying
M yashiro’s notion “on the grounds that it is not appropriate to
calculate attorney’s fees on the future credit and there was
insufficient evidence of any future benefit.” Therefore,

| T 1S HEREBY ORDERED that the circuit court’s Decenber
19, 2000 order denying Myashiro’ s notion fromwhich the appeal
is taken is affirned.

DATED: Honol ul u, Hawai ‘i, January 31, 2005.
On the briefs:

Si dney J.Y. Wng and
Colette H Gonot o,
of Wbong, Oshima & Kondo,
for the petitioners-
appel | ees Associ at ed
Steel Workers, Ltd.,
and John Mullen & Co., Inc.

Her bert R Takahashi,
Stanford H Masui
Danny J. Vasconcel |l os,
and Rebecca L. Covert,
of Takahashi, Masui &
Vasconcel | os, for the
respondent - appel | ant
Thomas M yashiro
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