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I N THE SUPREME COURT OF THE STATE OF HAWAI ‘I

---000- - -

DAVI D MATSUURA, | ndividually and dba ORCH D
| SLE NURSERY, and STEPHEN MATSUURA,
| ndi vi dual 'y and dba HAWAI | AN
DENDROBI UM FARM Pl ai nti ffs-Appel | ees,

VS.

E. |. du PONT de NEMOURS AND COVPANY,
Def endant - Appel | ant .

NO 24355
CERTI FI ED QUESTI ONS FROM THE UNI TED STATES DI STRI CT
(USDC CI'V. NO. 96-1180 (DAE/ LEK))

JULY 29, 2003

MOON, C.J., LEVINSON, NAKAYAMA, and RAML,*' JJ.,
ACOBA, J., CONCURRI NG AND DI SSENTI NG SEPARATELY
OPI NI ON OF THE COURT BY MOQN, C.J.
The United States District Court for the District of
Hawai i (U.S. district court), the Honorable David Al an Ezra
presiding, certified the follow ng questions of Hawai‘ |aw to

this court, pursuant to Hawai‘ Rules of Appellate Procedure

(HRAP) Rule 13 (2001):?2

1 Associate Justice Ram |, who heard oral argunent in this case,

retired fromthe bench on Decenber 30, 2002. See Hawai‘ Revi sed Statutes
(HRS) § 601-10.

2 HRAP Rule 13 states in pertinent part:

VWhen a federal district or appellate court certifies
to the Hawai‘ Supreme Court that there is involved in any

(conti nued. ..
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1. Under Hawaii law, is a party immune fromliability for
civil danmges based on that party’s m sconduct,
i ncluding fraud, engaged in during prior litigation
proceedi ngs?

2. Where plaintiffs’ attorneys and others have accused
t he defendant of fraud and di shonesty during the course of
prior, related litigation, are plaintiffs thereafter
precluded as a matter of |lawfrom bringing a cause of action
for fraudul ent inducenent to settle because they shoul d not
have relied on the Defendant’s representations?

3. Does Hawaii | aw recogni ze a civil cause of action for
damages for intentional and/or negligent spoliation of
evi dence?

l. BACKGROUND®
A Benlate Litigation in Hawai "i

On Novenber 4, 1992, plaintiffs David and Steven

Mat suura (col |l ectively, the Matsuuras), commercial nurserynen,
filed suit agai nst defendant E. 1. du Pont de Nenours & Conpany
(DuPont) in two separate actions in the Crcuit Court of the
Third Circuit.* Both actions alleged damages arising out of the
use of Benlate, an agricultural fungicide produced by DuPont,

t hat was contam nated with herbicides, which resulted in danage
to plants and soil. The Matsuuras were represented by attorney

Kevin Mal one, who additionally represented over 200 simlarly

2(...continued)
proceedi ng before it a question concerning the | aw of
Hawai i that is determinative of the cause and that there is
no clear controlling precedent in the Hawai‘i judicial
deci sions, the Hawai‘i Supreme Court nmay answer the
certified question by witten opinion

%  The background facts are derived primarily fromthe U S. district

court’s certificate (certificate), which contains “a statenent of prior

proceedings in the case, a statement of facts showi ng the nature of the cause
. . . and the circunstances out of which the question arises,” as required by
HRAP Rul e 13(b).

4 Matsuura v. E. 1. Du Pont de Nemours & Co., Civil No. 92-508 (David
Mat suura and Orchid Isle Nursery); Matsuura v. E. 1. Du Pont de Nenpurs & Co.,
Civil No. 92-501 (Stephen Matsuura and Hawaii an Dendr obium Farm .
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situated plaintiffs in Hawai‘i and Florida and in other cases
filed across the country.
In July 1993, the first trial involving Benlate

[hereinafter, the Bush Ranch case] commenced in federal court in

Col unbus, Ceorgia. M. Malone nonitored this litigation for
reference in his Benlate cases. According to the Matsuuras,

DuPont, during the Bush Ranch case: (1) m srepresented critical

test results perforned by Alta Laboratories® (Alta test results)

t hat denonstrated that Benlate was contam nated wi th herbicides;
(2) withheld evidence of w despread contam nation of Benlate; and
(3) withheld field tests denonstrating that Benl ate was harnfu

to plants. On August 16, 1993, while the jury in the Bush Ranch

case was deliberating, the Bush Ranch parties settl ed.

On Septenber 14, 1993, the Matsuuras’ cases were
consol i dated for discovery purposes with seventy ot her Hawai ‘i
cases involving Benlate. On Novenber 15, 1993, the Honorable
Ronal d I barra conducted a hearing on the plaintiffs’ notion
seeking the Alta test results, which were not previously produced
by DuPont. DuPont asserted that this data was protected by the
attorney work product privilege. The plaintiffs alleged that the

Alta test results, along with certain other docunents, was

5> Ata laboratories was one of the few | aboratories, if not the only

one, capable of perform ng the sophisticated soil and water analysis to
determine if Benlate was contaninated with herbicides known as sufl onyl ureas
[hereinafter, SUs].
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“snoki ng gun” evidence that Benlate contained herbicides. The
evi dence was the subject of various discovery notions throughout
1993 and 1994 in Hawai ‘i cases as well as in other Benlate cases
around the country.

By May 1994, DuPont had finally produced the Alta test
results to those plaintiffs who had not settled their cases. One

such case was the Kawanata Farns case, which went to trial in

June 1994 before Judge Ibarra. Trial was conpleted in January

1995. During trial, the Kawamata Farns plaintiffs utilized the

test results that had been wi thheld during the Bush Ranch case,

i.e., the Alta test results as well as evidence fromthe so-
call ed “Keel er docunents,” released in June 1994, which al so
showed t hat Benl ate may have been contam nated with toxins.

Utimately, the Kawanmata Farns plaintiffs prevailed and were

awarded nearly $10 million in conpensatory damages and nore than

$14 mllion in punitive damges. Kawanmata Farnms v. United Agri

Products, 86 Hawai ‘i 214, 948 P.2d 1055 (1997). In addition,
Judge I barra found that DuPont had engaged in serious discovery
violations with respect to the disclosure of information and

i mposed sanctions of $1.5 million payable to the State of
Hawai i. 1d. WMreover, after the verdict was entered, the

Kawamata Farnms plaintiffs | earned of additional discovery

vi ol ati ons, which they brought to the court’s attention in August

and Septenmber 1995 via notion pursuant to Hawai‘ Rules of G vil
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Procedure (HRCP) Rule 60(b)(3) (1995).° I1d. Judge Ibarra then
further sanctioned DuPont by, inter alia, awardi ng the Kawamat a
Farns plaintiffs their attorneys’ fees and costs. 1d.

DuPont appeal ed fromthe judgnent in the Kawanata Farns

case, and this court affirmed the jury' s verdict, the $1.5
mllion sanction, and the sanctions awarded pursuant to HRCP Rul e
60(b)(3). Id. In affirmng the trial court, this court held
that “DuPont commtted di scovery fraud upon the circuit court and

the other parties.” Kawamata Farnms, 86 Hawai‘i at 257, 948 P.2d

at 1097. We further characterized the nature of DuPont’s fraud
as “egregi ous” and an “unusual, unique exanpl e of unprecedented

di scovery fraud perpetrated against the court.” Kawanata Farns,

86 Hawai i at 258, 948 P.2d at 1098.~°
The di sclosure of the Alta test results in the Kawanata
Farns trial was the first time many of these results were made

public. See Inre: E.I. Du Pont de Nenours & Co. - Benlate

Litigation, 918 F. Supp. 1524, 1538-39 (MD. Ga. 1995)

6 HRCP Rule 60(b)(3) provides in pertinent part:

On notion and upon such terns as are just, the court may
relieve a party or a party’'s legal representative froma
final judgnent, order, or proceeding for . . . fraud

(whet her heretofore denom nated intrinsic or extrinsic),

nm srepresentations, or other misconduct of an adverse party
Coe The notion shall be made within a reasonable tine,
and for reasons (1), (2), and (3) not nore than one year
after the judgment, order, or proceeding was entered or

t aken.

" This court cited the trial court’s findings that DuPont engaged in

“abusive litigation practices . . . in bad faith” and that “DuPont engaged in
fraud and intentional nisconduct which abused that judicial process. DuPont
acted in bad faith, wantonly and for oppressive reasons.” Kawamata Farns, 86

Hawai i at 259, 948 P.2d at 1099. The trial court made these findi ngs based
on “clear and convinci ng” evi dence.
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[ hereinafter, Bush Ranch I]. Based on the disclosure of this

information, plaintiffs in the Bush Ranch case petitioned the

United States District Court for the Mddle District of Georgia

[ hereinafter, CGeorgia district court] for sanctions agai nst
DuPont. Finding, anmong other things, “DuPont’s conduct to be the
nost serious abuse” the court had ever seen and “the nobst serious
abuse in | egal precedents,” the Georgia district court inposed
sanctions and contenpt penalties totaling $115 nillion; however,

the award was | ater overturned on procedural grounds. Bush Ranch

I, 918 F. Supp. at 1557.8

B. The Matsuuras’' Settl enents and Subsequent Litigation

On April 26, 1994, the Matsuuras executed settl enent
agreenents with DuPont, in which David Matsuura received $1
mllion, and Stephen Matsuura received $500,000. As previously
indicated, the Alta test results were disclosed in May 1994, and
t he Keel er docunents were rel eased in June 1994. On Novenber 23,
1994, the Matsuuras’ suits were dism ssed with prejudice by
stipulation. |In other words, the settlenment agreenents were

executed before the Alta test results and Keel er docunents were

8 The United States Court of Appeals for the Eleventh Circuit
[hereinafter, Eleventh Circuit] ruled that the sanctions awarded in Bush Ranch
I were punitive and, therefore, could not be inposed without satisfying the
requi renents of due process. In re: E.I. Du Pont de Nenmoburs & Co. - Benlate
Litigation, 99 F.3d 363 (11th Cr. 1996), cert. denied, 522 U.S. 906 (1997)

[ hereinafter, Bush Ranch Il1]. On remand, the district court ultimtely
approved a civil settlenment resolving the matter, which required DuPont and
Alston and Bird, a law firm to nake paynents totaling $11.25 mlli on.
Matsuura v. Alston & Bird, 166 F.3d 1006, 1008 (9th dr.) (citation onmtted),
cert. dismissed, E.I. duPont Nenpurs and Co. v. Matsuura, 528 U.S. 1067

(1999) .
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rel eased, but the stipulated dismssal was not filed until after

t he evidence was finally disclosed in the Kawanata Farnms trial .

On Decenber 10, 1996,° approximately two years after
the dism ssal of their clains and fifteen nonths after the

Kawamata Farns plaintiffs filed their nmotion for relief under

HRCP Rul e 60(b) (3) based on discovery fraud, the Matsuuras filed
a conplaint in the US. district court agai nst DuPont, alleging
fraud, racketeering, abuse of process, infliction of enotional
distress, interference with prospective econoni ¢ advant age,
spoliation of evidence, and punitive damages based on DuPont’s
all eged fraud in the discovery and settl enent processes.
Essentially, the Matsuuras clainmed that they were harned by
DuPont’ s al | eged fraudul ent conduct because they woul d have
requested nmore noney or refused to settle had they known about

t he conceal ed data. DuPont filed a counterclaim requesting
damages pursuant to the clause in the settlenent agreenent that

i ndemmi fi ed DuPont fromany future litigation by the Matsuuras.
The U. S. district court granted judgnent on the pleadings in
favor of DuPont, ruling that the Matsuuras’ clains were barred by

the terns of the settlenent agreenent.

® The Matsuura's original conplaint was filed on Decenber 10, 1996,
and their first anended conplaint was filed on January 31, 1997.
-7-
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On appeal, the United States Court of Appeals for the
Ninth Crcuit [hereinafter, Ninth Grcuit] reversed. Matsuura,
166 F.3d at 1012.!° The Ninth Circuit held that, under Del aware
| aw (whi ch governed the terns of the settlenent agreenent), the
rel ease provision in the settlenment agreenent did not bar the
Mat suuras’ fraud and other clainms. The case was renmanded to the
U S district court, and the parties filed a series of notions.

On March 1, 2001, the Matsuuras filed a “Mdtion for
Col | ateral Estoppel to Preclude Defendant from Re-Litigating
Previ ously Adjudi cated Findings of Fraud, D scovery Abuse, and

I ntentional Wthhol ding of Evidence in the Kawanmata Farnms case”

(nmotion for collateral estoppel). Therein, the Matsuuras seek to
preclude DuPont from*“re-litigating” the follow ng issues: (1)
that DuPont fraudulently and intentionally withheld the Alta test
results fromBenlate litigants; (2) that DuPont intentionally

wi t hhel d the Keel er docunents fromBenlate litigants; and (3)
that the Alta test results included anal ytical findings, which
sone experts would construe as evidence that Benl ate was

contam nated with SUs. The Matsuuras claimthat issues (1) and

10 Shortly after the Ninth Grcuit decided this case, the Supreme Court
of Del aware addressed the issue (on certification fromthe Southern District
of Florida in a sinmlar DuPont/Benlate case) and essentially agreed with the
Ninth Circuit, holding that clains for “settlenent fraud’ could go forward
despite the settlenent rel eases, so long as the damages were reduced by the
amount of the original settlenment. See E.l. DuPont De Nenours & Co. V.
Florida Evergreen Foliage, 744 A.2d 457 (Del. 1999).
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(2) have already been decided in Kawamata Farns and that issue

(3) was decided by the Eleventh Circuit in Bush Ranch |1.%

On April 19, 2001, DuPont responded by filing two
“related or counter notions”: (1) a “Mtion for Judgnment on the
Pleadings as to AlIl Plaintiffs’ Cainms Based on Litigation
Conduct” (notion for judgnent on the pleadings); and (2) a
“Motion for Sunmary Judgnent Based on Plaintiffs Inability as a
Matter of Law to Establish Reasonabl e Reliance” (notion for
sunmary judgnent). 2 Inits nmotion for judgnent on the
pl eadi ngs, DuPont asserts that all of the Matsuuras’ state |aw
damages clains and their federal RICO clains are barred by the
doctrine of litigation imunity. In other words, DuPont argues
that it cannot be held liable in a separate tort action for
conduct arising fromprior litigation. DuPont further asserts
t hat Hawai ‘i does not recogni ze a separate tort of spoliation of
evi dence, and, thus, any clains based on such a tort nust be
di sm ssed.

Inits notion for summary judgnent, DuPont asserts that
reasonabl e reliance is an elenent of the Matsuuras’ fraud claim

and that the Matsuuras are unable, as a matter of law, to

1 I'n the background section of its order, the Eleventh Qrcuit stated
“[t]he Alta data included anal ytical findings which sone experts would
construe as evidence that Benl ate 50DF was contami nated with SUs.” Bush Ranch
Il, 99 F.3d at 365-66.

12 Local Rules of Practice for the United States District Court for the
District of Hawai‘i Rule 7.9 (2001) provides in pertinent part: “Any notion
related to the subject matter of the original notion nay be filed by the
respondi ng party together with the party’'s opposition and may be noticed for
hearing on the sanme date as the original notion, provided that the notions
woul d ot herwi se be heard by the sanme judge.”
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establish that they reasonably relied on DuPont’s litigation
conduct. Specifically, DuPont maintains that the Mtsuuras
“knew, at the tinme of settlenent, that DuPont had been repeatedly
and extensively accused of naking fal se and i nadequate di scovery
responses, and that DuPont was enbroiled in notions and
proceedi ngs contendi ng that DuPont had engaged and was engagi ng

I n discovery fraud, the suppression and destruction of evidence,
and other forms of alleged di shonest conduct in discovery.”
Accordi ngly, DuPont submits that the Matsuuras coul d not have
“reasonably relied” on any representations nmade by DuPont. !

On May 10, 2001, less than one week before the hearing
on the substantive notions, DuPont filed a “Mdtion for
Certification of Questions to the Hawai‘ Suprene Court,”
requesting the U.S. district court to certify questions presented
inits two related counternotions. At a hearing on May 16, 2001,
the U.S. district court determ ned that Hawai‘ |aw applied to
the Matsuuras’ conplaint (as opposed to Del aware | aw, which had
applied to the construction of the settlenent agreenent) and that

several of the issues raised by the parties in this case

13 Both of DuPont’s notions rely largely on Florida Evergreen Foliage

v. E.I. Du Pont De Nemoburs and Co., 135 F. Supp. 2d 1271 (S.D. Fla. 2001)
[hereinafter, Florida Evergreen |I], another Benlate “settlenent fraud” case
substantially simlar to the one at bar. |In Florida Evergreen |, the United
States District Court for the Southern District of Florida held that, under
Florida law, the doctrine of litigation inmunity barred all state |aw clains
based on prior litigation conduct. |1d. at 1278-83. It further granted
judgrment to DuPont on the plaintiffs’ fraud clains, finding that the
plaintiffs were unable as a matter of law to nmeet the “reasonabl e reliance”
requi rement under Florida law. See id. at 1289-98. A petition for
interlocutory appeal of this decision is currently pending before the El eventh
Circuit.

-10-




* %% FOR PUBLICATION * * *

presented novel issues of Hawai‘ state law. Therefore, the
court indicated its intention to certify these questions and
ordered the parties to confer regarding the precise | anguage of
the questions to be certified.

On June 20, 2001, the U. S. district court filed a
certificate requesting this court to answer the three questions
|isted supra. On June 28, 2001, this court filed an order
stating that the certified questions are anmenable to answer by
this court and ordering, anong other things, the parties to
subnmit the record and briefs. On February 8, 2002, this court

consolidated this case with Exotics Hawai i Kona, Inc. v. E.l. du

Pont de Nenours and Co., No. 24626, for purposes of oral

argurent, which was heard on April 18, 2002.
1. DI SCUSSI ON

A. Liability for Litigation M sconduct |ncluding Fraud

As previously stated, the first certified question
asks:

Under Hawai‘ Law, is a party inmune fromliability for
civil damages based on that party’s nisconduct, including
fraud, engaged in during prior litigation proceedi ngs?

Hawai ‘i courts have applied an absolute litigation
privilege in defamation actions for words and witings that are

material and pertinent to judicial proceedings. See Abastillas

v. Kekona, 87 Hawai‘i 446, 447, 958 P.2d 1136, 1137 (1998)
(noting that the Internediate Court of Appeals (ICA affirned the
circuit court’s dismssal of a libel action against an attorney

based upon “absolute imunity”); Ferry v. Carlsmth, 23 Haw. 589,

-11-
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591 (1917) (adopting an absolute privilege for conmunications
made by attorneys “in the conduct of judicial proceedings,”

di scussed in greater detail infra); Hall v. State, 7 Haw. App.

274, 285, 756 P.2d 1048, 1056 (1988) (holding that a deputy
attorney general’s alleged defamatory statenents nade in
preparati on of the defense of his clients were absolutely

privileged); MCarthy v. Yenpuku, 5 Haw. App. 45, 48, 678 P.2d

11, 14 (1984) (noting that the Hawai‘i Suprene Court has adopted
an absolute litigation privilege).

DuPont urges this court to follow those jurisdictions
t hat have expanded the protection of the litigation privilege to
clai ns outside of defamation actions.' DuPont al so argues that
al | owi ng subsequent suits based upon prior litigation m sconduct:
(1) runs contrary to the policy against derivative litigation;
(2) ignores the interest in finality of judgnents indicated by
HRCP Rul e 60(b);?* and (3) threatens the fundanental public
policy favoring the conprom se of disputes.

The Matsuuras maintain that: (1) this court should not
expand the litigation privilege beyond defamation actions; (2)

under authorities cited by DuPont, the m sconduct alleged in the

14 DuPont cites, inter alia, Silberg v. Anderson, 786 P.2d 365, 370-71
(Cal. 1990); Bruce v. Byrne-Stevens & Assocs. Eng’'rs., Inc., 776 P.2d 666,
670-71 (Wash. 1989); Hughes v. lLong, 242 F.3d 121, 130 (3d G r. 2001); Levin,
M ddl ebr ooks, Mabi e, Thonms, Mays & Mtchell, P.A. v. United States Fire |Ins.
Co., 639 So. 2d 606, 608 (Fla. 1994).

1> puPont cites, inter alia, Ellis v. Crockett, 51 Haw. 45, 451 P.2d
814 (1969); Associated Engineers & Contractors, Inc. v. State, 58 Haw. 187,
567 P.2d 397, reh’g denied, 58 Haw. 322, 568 P.2d 512 (1977); Mng v. Ho, 45
Haw. 521, 371 P.2d 379 (1962); In re Genesys Data Tech., Inc., 95 Hawai‘i 33,
18 P.3d 895 (2001).
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instant case is not protected by the privilege;* and (3) this
court should not follow the decision of Judge Gold in Florida

Evergreen | because it was based upon an erroneous interpretation

of Florida law. The Matsuuras al so address policy concerns,
arguing that allowing a party to be held liable for litigation
m sconduct: (1) reinforces the integrity of the |egal system
(2) encourages voluntary settlenment of disputes; (3) does not
encourage col lateral litigation; (4) ensures just conpensation
for victins; and (5) discourages abusive litigation practices.
1. Policies Underlying the Litigation Privilege
The scope of any privilege is based upon policy

considerations. See generally Blair v. Ing, 95 Hawai ‘i 247, 263,

21 P.3d 452, 468 (2001); Abrans v. Cades, Schutte, Flemng &

Wight, 88 Hawai‘i 319, 325, 966 P.2d 631, 637 (1998). As noted
by the authorities discussed infra, the interrelated policies
associated wwth the litigation privilege include: (1) pronoting
t he candi d, objective, and undistorted disclosure of evidence;

(2) placing the burden of testing the evidence upon the litigants
during trial; (3) avoiding the chilling effect resulting fromthe
threat of subsequent litigation; (4) reinforcing the finality of
judgments; (5) limting collateral attacks upon judgnents; (6)
pronoti ng zeal ous advocacy; (7) discouraging abusive litigation

practices; and (8) encouraging settlement. Therefore, in order

16 The Matsuuras cite, inter alia, Ferry; MCarthy; Mers v. Cohen, 5

Haw. App. 232, 687 P.2d 6, rev’'d, 67 Haw. 389, 688 P.2d 1145 (1984); Guliani
v. Chuck, 1 Haw. App. 379, 620 P.2d 733 (1980); Cal. Civ. Code § 47(b)(2);
Jones v. Cannon, 174 F.3d 1271 (11th Cr. 1999).

-13-
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to determ ne whether the litigation privilege should bar a
subsequent col |l ateral proceeding for civil danages based on
[itigation m sconduct, including fraud, we nust first address the
policies associated with the privilege.

a. pronoting the candi d, objective, and undistorted
di scl osure of evidence

The United States Suprene Court (U.S. Suprene Court)
has noted that underlying the litigation privilege is “public
policy which requires that the paths which lead to the
ascertai nnment of truth should be left as free and unobstructed as

possi ble.” Briscoe v. LaHue, 460 U S. 325, 333 (1983) (citing

Calkins v. Summer, 13 Ws. 193, 197 (1860)). The Court

expl ai ned:

A witness’s apprehension of subsequent danages liability

m ght induce two forms of self-censorship. First, wtnesses
m ght be reluctant to come forward to testify. And[,] once
a witness is on the stand, his testinony m ght be distorted
by the fear of subsequent liability. Even within the
constraints of the witness's oath[,] there may be various
ways to give an account or to state an opinion. These
alternatives may be nore or less detailed and may differ in
enphasis and certainty. A wtness who knows that he m ght
be forced to defend a subsequent | awsuit, and perhaps to pay
damages, night be inclined to shade his testinony in favor
of the potential plaintiff, to magnify uncertainties, and
thus to deprive the finder of fact of candid, objective, and
undi storted evi dence.

Briscoe, 460 U S. at 333 (citing Veder, Absolute Imunity in

Def amati on: Judicial Proceedings, 9 Colum L. Rev. 463, 470

(1909)); see also Murphy v. A A Mathews, a Division of CRS G oup

Engi neers, Inc., 841 S.W2d 671, 674, reh’'q overruled, 841 S.W2d

671 (Mb. 1992). Thus, the litigation privilege is based upon the
assunption that exposing witnesses to liability may result in
distorted evidence presented to the finder of fact.

- 14-
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The litigation privilege s purpose of encouragi ng
candi d, objective, and undistorted evidence to better enable the
finder of fact to uncover the truth is consistent with this
court’s statenents regarding the function of the courts. W have
descri bed courts as “foruns for the discovery of truth,” State v.
Haani 0, 94 Hawai‘i 405, 415, 16 P.3d 246, 256 (2001) (quoting

People v. Barton, 906 P.2d 531, 536 (Cal. 1995)), and have stated

that courts perform“two essential tasks: sifting through
conflicting versions of the facts to discover where truth |ies,
and applying the correct legal principles to the facts as found.”

Ofice of Disciplinary Counsel v. Breiner, 89 Hawai 167, 173,

969 P.2d 1285, 1291 (1999) (quoting In re Vincenti, 458 A 2d

1268, 1275 (N.J. 1983)). Thus, discouragi ng candid disclosure by

wi t nesses reduces the anmount and quality of evidence available to

the finder of fact, thereby inpairing the court’s ability to sift

t hrough conflicting versions of the facts to di scover the truth.
Ceneral ly speaking, policy considerations favor

[imting liability for litigation m sconduct because the threat

of liability mght reduce the quantity and quality of evidence

available to the finder of fact. However, in the present case,

t he defendants are alleged to have fraudulently distorted the

evi dence presented in a prior proceeding. Cearly, such

m sconduct is directly contrary to the policy of pronoting the

candi d, objective, and undi storted disclosure of evidence.

Accordingly, this policy does not favor limting liability in a

-15-
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subsequent proceeding where there is an allegation of fraud
committed in the prior proceeding.

b. pl aci ng the burden of testing the evidence upon
the litigants during tri al

The U. S. Suprene Court has stated that “the truth-
finding process is better served if the wwtness’s testinony is
submtted to ‘the crucible of the judicial process so that the
factfinder may consider it, after cross-exan nation, together
with the other evidence in the case to determ ne where the truth

lies. Briscoe, 460 U.S. at 334. Stated another way, “[I]n

i mruni zing participants fromliability for torts arising from
comuni cati ons made during judicial proceedings, the | aw pl aces
upon litigants the burden of exposing during trial the bias of
wi tnesses and the falsity of evidence.” Silberg, 786 P.2d at
370.

The litigation privilege hel ps ensure that the parties
diligently investigate and test the evidence in a tinely manner.
Pl aci ng the burden of testing the evidence on the parties
potentially limts subsequent clainms of newy discovered evidence
or fraud and is, therefore, also related to the policy of
encouraging the finality of judgnents, discussed infra. However,
wi t hhol di ng and destroyi ng evidence obviously frustrates the
policy of placing the burden of testing the evidence upon the
litigants. Cearly, parties cannot test what is willfully and

wrongfully withheld fromthem Therefore, such policy does not

favor limting liability in subsequent proceedings when fraud is

-16-
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uncovered after judgnent has been rendered or the case has been
settled and di sm ssed.

C. avoiding the chilling effect resulting fromthe
threat of subsequent litigation

Courts serve an inportant role in resolving conflicts
and defining rights. The U S. Suprene Court has observed that,
“[o]ver the course of centuries, our society has settled upon
civil litigation as a nmeans for redressing grievances, resolving
di sputes, and vindicating rights when other neans fail.”

Zauderer v. Ofice of Disciplinary Counsel of the Suprene C. of

Ghio, 471 U S. 626, 643 (1985). The Court has al so noted that it
“traditionally has held that the Due Process Cl auses protect
civil litigants who seek recourse in the courts, either as

def endants hoping to protect their property or as plaintiffs

attenpting to redress grievances.” Logan v. Zinerman Brush Co.,

455 U. S. 422, 429 (1982). Consistent with the inportant rol e of
the courts, we have recogni zed the inportance of meani ngful

access to them See Setala v. J.C. Penney Co., 97 Hawai ‘i 484,

491, 40 P.3d 886, 893 (2002).

The litigation privilege s purpose of encouragi ng
Wi t nesses and parties to take part in judicial proceedings is
based on the prem se that the threat of subsequent liability

di scourages participation. See Briscoe, 460 U S. at 333. By

protecting conmuni cati ons during judicial proceedings, the
litigation privilege affords “litigants and w tnesses the utnost

freedom of access to the courts without fear of being harassed
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subsequently by derivative tort actions.” Silberg v. Anderson,

786 P.2d 365, 369 (Cal. 1999); see also Levin, M ddl ebrooks,

Mabi e, Thomas, Mayes, and Mtchell, P.A. v. United States Fire

Ins. Co., 639 So. 2d 606, 608 (Fla. 1994) [hereinafter, Levin];
Mur phy, 841 S.W2d at 674. Hawai‘ courts have al so recogni zed
that the threat of subsequent litigation affects access to the
courts. In the context of an action for malicious prosecution,
t he | CA not ed:

W do not wish to open the door to a second lawsuit being
filed by the defendant every tine the plaintiff |oses a
previous lawsuit, followed, we suppose, by a third |awsuit
if the plaintiff in the second |lawsuit | oses that one and so
on ad infinitium W think that one of the things that

di stingui shes our society is the citizen’ s relative freedom
of access to the courts. The preservation of that freedom
lies behind the basic Anerican rul e against allow ng
attorney’'s fees to the successful party in litigation except
where such is provided by agreenent, statute, rule or
precedent. To adopt [the policy urged] with respect to
granting sunmary judgnments in nalicious prosecution suits
woul d be to expose the plaintiffs in the original action to
the harassnent and expense of malicious prosecution suits

wi t hout the person bringing the second action having any
basis for his claimof malice. This would tend to

di scourage resort to the court where irreconcil able conflict
exi sts.

Brodie v. Hawaii Autonmotive Retail Gasoline Dealers Ass’'n., Inc.

2 Haw. App. 316, 321, 631 P.2d 600, 604 (1981) (enphases added),

rev’'d on other grounds, 65 Haw. 598, 655 P.2d 863 (1982).1' As
the 1CA has indicated, liability in subsequent proceedi ngs tends
to di scourage parties fromturning to the courts where an
irreconcilable conflict exists. 1In this manner, the chilling

effect resulting fromthe threat of subsequent litigation hinders

7 This court expressly concurred “with the appellate court’s

exposition of the | aw governing malicious prosecution and notions for summary
judgnent relating thereto.” Brodie, 65 Haw. at 599, 655 P.2d at 864.
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access to the courts, which underm nes the courts’ role in

resol ving disputes and vindicating rights. G ven the inportance
of access to the courts, the policy of avoiding the chilling
effect resulting fromthe threat of subsequent litigation
generally favors limting liability in subsequent proceedi ngs.

d. reinforcing the finality of judgnents

DuPont notes that allowng a party to be held liable
for civil danmages in a subsequent proceeding based on litigation
m sconduct conflicts with the policy of encouraging finality of
judgnments. Although this court has recogni zed a general policy

favoring finality of judgments, see Shi mabuku v. Montgonery

El evator Co., 79 Hawai‘i 352, 358, 903 P.2d 48, 54 (1995), it has

al so stated that “a judgnment or final order should reflect the

true nerits of the case.” Magoon v. Magoon, 70 Haw. 605, 616,

780 P.2d 80, 86 (1989). In Magoon, a party sought relief froma
final property division, alleging that the final order was
procured through fraud. Based on an interpretation of Hawai ‘i
Fam |y Court Rules (HFCR) Rule 60(a) and (b), this court held
that the famly court had jurisdiction to entertain the notion
for relief fromthe final order. Magoon, 70 Haw. at 616, 780
P.2d at 86 (citations omtted). Although the HFCR is not
applicable to the present case, this court’s observation in

Magoon i s notewort hy:
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HFCR 60(b) (3), like its precursors, Rule 60(b)(3) of
the Federal Rules of Civil Procedure and Rule 60(b)(3) of
the Hawaii Rules of Civil Procedure, codifies a well-
recogni zed exception to the finality principle; it has been
“formulated to permt relief in several of the situations in
which the desire for truth is deened to outwei gh the value
of finality.”

Magoon, 70 Haw. at 616 n.4, 780 P.2d 86 n.4 (citations and
brackets omtted). Thus, HRCP Rule 60(b)(3), see supra note 6,
reflects this court’s preference for judgnments on the nerits over
the finality of judgnments procured through fraud.

Additionally, HRCP Rule 60(b) states, “This rule does
not limt the power of a court to entertain an independent action
torelieve a party froma judgnent, order, or proceeding, or to
set aside a judgnent for fraud upon the court.” The Federal
Rul es of Civil Procedure (FRCP) contain a simlar provision,
whi ch courts have interpreted to renove any fixed tinme limt to
directly attack a judgnment based on fraud upon the court. Rozier

v. Ford Motor Co., 573 F.2d 1332, 1337-38 (5th Cir.), reh’ g

deni ed, 578 F.2d 871 (1978); Serzysko v. Chase Manhattan Bank,

461 F.2d 699, 701-02 (2d Cr.), cert. denied, 409 U S. 886

(1972); Wlkin v. Sunbeam Corp., 405 F.2d 165, 166 (10th Cr

1968); Dausuel v. Dausuel, 195 F.2d 774, 775 (D.C. Gr. 1952).

Based upon the persuasive authority of federal interpretations of
the FRCP, this court has indicated that the one-year limtation
in HRCP Rule 60(b) is not applicable when fraud was comrtted

upon the court. 1n re Genesys, 95 Hawai‘i 33, 37 n.4, 18 P.2d

895, 899 n.4 (2001); but see Hayashi v. Hayashi, 4 Haw. App. 286,

292, 666 P.2d 171, 175-76 (1983) (noting that there is no relief
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in equity when the novant “had an adequate renedy at |aw or could
have opened, vacated, nodified the decree or judgnent, or
obtained relief in the original action by exercising proper
diligence, or where the situation fromwhich relief is sought has
been caused by novant’s own fault, neglect, inadvertence or

carel essness”). Thus, the relief avail able under HRCP Rul es
60(b) and 60(b)(3) reflect the preference for judgnments on the
nerits over the finality of judgnments, especially when such
judgnments are procured through fraud. Accordingly, when there is
an allegation of fraud, the policy of reinforcing the finality of
j udgnments does not favor limting liability in a subsequent

pr oceedi ng.

e. limting collateral attacks upon judgnents

A collateral attack is an attenpt to inpeach a
judgrment or decree in a proceeding not instituted for the
express purpose of annulling, correcting or nodifying such
judgment or decree. The word “collateral”, in this
connection, is always used as the antithesis of “direct”,
and it is therefore wi de enough to enbrace any i ndependent
proceeding. To constitute a direct attack upon a judgnent,
it is said, it is necessary that a proceeding be instituted
for that very purpose. |If an appeal is taken froma
judgnent, or a wit of error, or if a motion is nmade to
vacate or set it aside on account of sone all eged
irregularity, the attack is obviously direct, the sole
obj ect of the proceeding being to deny and disprove the
apparent validity of the judgnent. But if that action or
proceedi ng has an independent purpose and contenpl ates sone
other relief or result, although the overturning of the
judgnent nmay be inportant or even necessary to its success,
then the attack upon the judgnent is collateral and falls
within the rule.

Kapi ol ani Estate, Ltd. v. Atcherly, 14 Haw. 651, 661 (1902)

(citations and some quotation marks omitted) (italics in
original) (underscored added). As previously stated, the

Mat suuras’ present action includes clains of fraud, racketeering,
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abuse of process, infliction of enotional distress, interference
Wi th prospective econom ¢ advantage, spoliation of evidence, and
punitive damages. Thus, the present action has a purpose

i ndependent of overturning the judgnent of the third circuit
court and contenplates relief other than that sought in the
original action. Therefore, the present action is a collateral
attack upon the stipulated dism ssal granted on Novenber 23,
1994,

This court has stated that, as “a general rule, a
collateral attack may not be made upon a judgnent or order
rendered by a court of conpetent jurisdiction. If it is only a
question of error or irregularity and not of jurisdiction, it

cannot be raised on collateral attack.” First Hawaiian Bank v.

Weeks, 70 Haw. 392, 398 722 P.2d 1187, 1191 (1989) (brackets,

citations, and internal quotation marks omtted); see also State

V. Gindling, 96 Hawai ‘i 402, 31 P.3d 915 (2001); In re Genesys,

95 Hawai i at 37 n.4, 18 P.3d at 899 n.4; Matson Navi gation Co.

v. Federal Deposit Ins. Corp., 81 Hawai i 270, 916 P.2d 680

(1996): Cooper v. Smith, 70 Haw. 449, 776 P.2d 1178 (1989).

However, HRCP Rul e 60(b) specifically allows for collateral
proceedi ngs when there is an allegation of fraud upon the court,
stating, “This rule does not Iimt the power of a court to

entertain an independent action to relieve a party froma

j udgnent, order, or proceeding, or to set aside a judgnent for

fraud upon the court.” (Enphasis added.) Thus, |like the policy
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favoring the finality of judgnents, the policy against collateral
attacks on judgnments is not absolute and does not favor limting
liability in a collateral proceeding when there is an allegation
that fraud was conmtted in the prior proceeding.

f. pronoti ng zeal ous advocacy

The I CA has noted that one purpose of the litigation
privilege is to force the parties to present their best argunents
at trial, stating:

The absolute privilege is grounded on the inportant
public policy of “securing to attorneys as officers of the
court the utnmost freedomin their efforts to secure justice
for their clients.” Restatenent 8 586 comment a. Thus, it
not only protects attorneys in the pursuit of their
prof essi on, but also ensures the public’s right to zeal ous
| egal representation. Counterbal ancing this, however, is
the equally inmportant public policy of protecting
i ndi vidual s from defanmatory statenents which are unrel ated
to the judicial proceeding invol ved.

McCarthy, 5 Haw. App. at 48, 678 P.2d at 14. Simlarly, the
California Suprene Court has stated that the litigation privilege
“pronotes the effectiveness of judicial proceedings by
encouragi ng attorneys to zealously protect their clients’
interests.” Silberg, 786 P.2d at 370. “Just as participants in
litigation nust be free to engage in unhi ndered comruni cation, so
too nust those participants be free to use their best judgnment in
prosecuting or defending a lawsuit w thout fear of having to
defend their actions in a subsequent civil action for
m sconduct.” Levin, 639 So. 2d at 608.

This court has stated that “zeal ous advocacy is a
necessary conponent of our judicial system” Breiner, 89 Hawai ‘i

at 171, 969 P.2d at 1289; see also In re Attorney’'s Fees of Mhr,
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97 Hawai i 1, 7, 32 P.2d 647, 653 (2001) (noting the policy of
this court not to sanction court-appointed attorneys if their
argunents on appeal reflect zeal ous advocacy on behal f of their
clients). However, as the ICA has noted, “there are l[imts to
how far an attorney should go in representing a client; there is
al so a requirenent that clients be zealously represented ‘wthin
t he bounds of the law.'” Mers, 5 Haw. App. at 246, 687 P.2d at
16 (citing Guliani v. Chuck, 1 Haw. App. 379, 384, 620 P.2d 7383,

737 (1980)). Accordingly, even cases upholding the litigation
privilege circunscribe its application. For exanple, the |ICA has
noted that the purpose of the litigation privilege was to all ow
attorneys freedomin their efforts “to secure justice” for their
clients. MCarthy, 5 Haw. App. at 48, 678 P.2d at 14.

Simlarly, the Florida Suprenme Court stated that the privilege
was intended to allow parties the use of their “best judgnent” in
pursuing their clains. Levin, 639 So. 2d at 608. Litigation

m sconduct that anmounts to a fraud on the court directly
conflicts with the pursuit of justice and never results froma
reasonabl e advocate’ s best judgnent. Thus, the policy of
pronoti ng zeal ous advocacy i s counterbal anced by the need to
adequat el y puni sh and di scourage such m sconduct. Consequently,
the policy of pronoting zeal ous advocacy does not favor limting

l[iability in subsequent collateral proceedings for fraud.
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g. di scouragi ng abusive litigation practices

The Matsuuras argue that this court should allowthe
defendants to be held liable for fraud in a subsequent,
collateral action to dissuade abusive litigation practices.

O her jurisdictions have noted that other established renedies,
i ncludi ng court sanctions, contenpt proceedings, crimnal
prosecutions, and disciplinary actions against attorneys already

serve to discourage litigation m sconduct. See Florida Evergreen

I, 135 F. Supp. 2d at 1283 (citations omtted); Levin, 639 So. 2d
at 608; Silberg, 786 P.2d at 370-71. Thus, we nust exam ne the
ef fi cacy of established renmedies for litigation m sconduct and
the benefits of allow ng a subsequent, collateral proceeding for
f raud.

Crimnal contenpt, attorney discipline, and crim nal
prosecution deter the type of litigation m sconduct alleged in
the instant case. However, none of these renedi es conpensate the
victinms of such msconduct. Crimnal contenpt is used “to punish
past defiance of a court’s judicial authority, thereby

vindicating the court.” Lemny V. Leander, 92 Hawai ‘i 614, 621

994 P.2d 546, 553 (2000) (enphasis added) (citation omtted).
Regardi ng attorney discipline, this court has stated that

di sciplinary proceedi ngs do “not provide a neans of redress for
one conpl ai ning to have been personally wonged by an attorney.”

Aki naka v. Disciplinary Bd. of the Hawaii Suprene Court, 91

Hawai ‘i 51, 59, 979 P.2d 1077, 1085 (1999) (citation and internal
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guotation marks omtted). Simlarly, the principal goals of the
penal system as declared by our legislature in 1986, are

deterrence and punishment. State v. Medeiros, 89 Hawai‘i 361,

369, 973 P.2d 736, 744 (1999) (citing Sen. Conf. Comm Rep. No.
51-86, in 1986 Senate Journal, at 748). Thus, although crim nal
contenpt, attorney discipline, and crimnal prosecution deter and
puni sh the kind of msconduct alleged in the instant case, the
primary goal of these procedures is not to conpensate parties

i njured by such m sconduct.

On the other hand, procedures exist to conpensate
parties for litigation msconduct. A civil contenpt proceeding
allows parties to pursue conpensation for litigation m sconduct.
As this court has noted, in a civil contenpt proceeding, “the
sanction is wholly renedial, serves only the purposes of the
conplainant, and is not intended as a deterrent to offenses
agai nst the public.” Lemay, 92 Hawai‘i at 621, 944 P.2d at 553
(citation omtted). However, to nmaintain a successful claim of
civil contenpt,

a novant rnust establish that: (1) the order with which the
contemor failed to conply is clear and unanbi guous; (2) the
proof of non-conpliance is clear and convincing; and (3) the
contemrmor has not diligently attenpted to conply in a
reasonabl e manner.

Lemay, 92 Hawai‘i at 625, 994 P.2d 557 (citation omtted). W
note that, but for the fact that the circuit court entered
specific discovery orders in this case, the principal allegations
of fraudul ent conduct could not have been addressed through a

civil contenpt proceeding. Thus, the requirenent of a clear and
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unanbi guous court order limts the utility of civil contenpt as a
nmeans of conpensating parties injured by fraud commtted during
prior litigation proceedings.

The HRCP al so provide a neans to conpensate parties for
injuries suffered fromlitigation m sconduct. A successful
nmoti on under HRCP Rule 60(b) allows parties to vacate a judgnent
procured through fraud and to pursue conpensation that is
consistent with the true value of their clainms. Additionally,
upon successfully reopening a case through an HRCP Rul e 60(b)
proceedi ng, aggrieved parties may pursue appropriate sanctions in

the course of relitigating their claim See Virgin |Islands Hous.

Auth. v. David, 823 F.2d 764, 767 (3d Cr. 1987). Mbreover,

based upon the egregious nature of DuPont’s fraud in the Kawanata
Farns case, this court construed HRCP Rule 60(b)(3) to allow an
award of attorneys’ fees and costs as affirmative relief in
addition to the relief afforded in the prior order or judgnent.

Kawamata Farns, 86 Hawai‘ at 259, 948 P.2d at 1100 (*“Under the

ci rcunst ances of this case, based on the egregi ous nature of
DuPont’s fraud, we construe the HRCP so as not to disallow a
remedy under HRCP Rul e 60(b)(3) when there is a post-judgnent
di scovery of fraud supported by clear and convincing evidence.”).
Thus, the HRCP provide a nmeans for parties to receive
conpensation resulting fromlitigation m sconduct.

Al t hough both civil contenpt and HRCP Rul e 60(b)

provide renmedies to a party aggrieved by litigation m sconduct,
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we believe that the existence of these renedi es does not oblige
us to limt victinms of fraud solely to these established
remedi es, given the nature and effect of fraud.

h. encour agi ng settl enent

DuPont argues that preventing a party from being held
liable in a subsequent, collateral proceeding for litigation
conduct, including fraud, encourages settlenent. Quoting

Amantiad v. Odum 90 Hawai ‘i 152, 161-62, 977 P.2d 160, 169-71

(1999), in support of its argunent, DuPont states:

We acknow edge the well-settled rule that the | aw favors the
resol uti on of controversies through conprom se or settl enment
rather than by litigation. Such alternative to court
litigation not only brings finality to the uncertainties of
the parties, but is consistent with this court’s policy to
foster amicable, efficient, and i nexpensive resol utions of
disputes. In turn, it is advantageous to judicia

adm ni stration and thus to governnent and its citizens as a
whole. We agree with the policy and | aw of settlenents

whi ch the Supreme Court of Arkansas succinctly sets forth in
Ragland v. Davis, 301 Ark. 102, 106-107, 782 S.W2d 560, 562
(1990) (citation omtted):

Courts should, and do, so far as they can do so legally and
properly, support agreenents which have for their object the
am cabl e settlenents of doubtful rights by parties; the
consi deration for such agreenents is not only val uabl e, but
highly neritorious. Because they pronmote peace, voluntary
settlements . . . must stand and be enforced if intended by
the parties to be final, notw thstanding the settl enent nade
m ght not be that which the court would have decreed if the
controversy had been brought before it for decision. Such
agreenments are binding without regard to which party gets
the best of the bargain or whether all the gain is in fact
on one side and all the sacrifice on the other

* * %

The Washington Suprenme Court said it even nore tersely: “The
| aw favors settl enments and consequently it nust favor their
finality.”

However, fromw thin the excerpt cited, DuPont omits this court’s
highlighted statenment: “* It is an elemental rule that the law

favors compromise and settlement of disputes and generally, in
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the absence of bad faith or fraud, when parties enter into an

agreement settling and adjusting a dispute, neither party 1is
permitted to repudiate it.’” Amantiad, 90 Hawai ‘i at 162, 977
P.2d at 170 (italics in original) (underscored enphasis added)

(quoting Matter of Estates of Thonpson, 601 P.2d 1105, 1108 (Kan.

1979)). Indeed, the portion of this court’s opinion omtted by
DuPont clearly articulates the | aw s di sapproval of settlenents

obt ai ned through fraud. Further, as the Ninth Crcuit has noted:

Insistence on the finality of settlenents is based on the
assunption that the parties have freely bargained to
exchange the costs, risks and potential rewards of
litigation for the certainty of a settlenent that seenms fair
in light of facts known at the tine. Settlenents induced by
fraud are set aside however, because the defrauded party has
not freely bargai ned but has been induced to settle by
affirmati ve misrepresentations by the other party.

Enforcing such a settlenent woul d undernine the policy of
encour agi ng voluntary settlenment of disputes: if litigants
cannot assune the disclosures and representations of the
opposing party are nmade in good faith, they will be
reluctant to settle.

Mat suura, 166 F.3d at 1012. Settlenent is the voluntary
relinqui shnment of the right to a determ nation by a court of |aw
Thus, encouraging parties to forego the protections associ at ed
with a trial requires adequate assurance that appropriate
remedi es exist for settlenents reached through bad faith and
m sconduct. Accordingly, the policy of encouraging settlenents
does not favor limting liability for fraud engaged in during
prior litigation proceedings.

In sum of the eight policies underlying the litigation
privilege, the policy of avoiding the chilling effect resulting

fromthe threat of subsequent litigation clearly favors limting

-29-



* %% FOR PUBLICATION * * *

liability in subsequent proceedi ngs. However, the remaining
policies of: pronoting the candid, objective, and undistorted
di scl osure of evidence; placing the burden of testing the
evi dence upon the litigants during trial; reinforcing the
finality of judgments; limting collateral attacks on judgnents;
pronoti ng zeal ous advocacy; discouragi ng abusive litigation
practices; and encouraging settlenent do not. Wth the
af orenenti oned policies in mnd, we now address the first
certified question presented.

2. Analysis

The first question by the district court asks whether a
party can be held liable for civil damages based upon m sconduct
engaged in during prior litigation proceedings. Initially, as
noted supra, existing renedies, such as a notion under HRCP Rul e
60(b), contenpt proceedi ngs, and sanctions allow parties to be
held liable for civil danages based upon litigation m sconduct.
However, the question by the district court requires this court
to consi der whether Hawai‘i |law allows a party to be held liable
for litigation m sconduct in a collateral proceeding such as the
I nstant case.

The history of the present case denonstrates how
col | ateral proceedi ngs burden court resources and protract
litigation. However, given (1) the courts’ objective of
uncovering truth, (2) the injurious effect of fraud on the

ability to test the evidence presented, (3) the preference for
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judgnents on the nerits, (4) this court’s duty to di scourage
abusive litigation practices, and (5) the desire to encourage
settlenment, we conclude that the interests in (a) avoiding the
chilling effect of collateral litigation, (b) reinforcing the
finality of judgnments, and (c) limting collateral attacks on
j udgnment s are outwei ghed when fraud is alleged. Accordingly,
based upon the foregoing di scussion, we answer the first
certified question as foll ows:

Under Hawai‘ law, a party is not inmmune from

liability for civil danages based upon that

party’s fraud engaged in during prior litigation

pr oceedi ngs.

B. Fr audul ent | nducenent

The second question asks:

VWere plaintiffs’ attorneys and ot hers have accused the

def endant of fraud and di shonesty during the course of
prior, related litigation, are plaintiffs thereafter
precluded as a matter of lawfrom bringing a cause of action
for fraudul ent inducenent to settle because they shoul d not
have relied on the defendant’s representations?

Dupont argues that Hawai‘ |aw on fraudul ent inducenent
requires that the plaintiff’s reliance be reasonabl e and t hat
this court should follow other jurisdictions that hold as a
matter of law that, when a plaintiff settles clains involving
al | egations of fraud or di shonesty agai nst opposi ng counsel, the

plaintiff cannot subsequently claimthat his reliance upon the
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opposi ng party’'s representati ons was reasonabl e.® Based on the
pl eadi ngs, DuPont all eges that the Matsuuras joined in and
nonitored al l egati ons that DuPont had engaged in fraudul ent and
di shonest conduct in the underlying litigation and that the

al l egations of m sconduct in the current case are identical to
those raised in the underlying litigation. Thus, according to
DuPont, the Matsuuras could not, as a matter of |aw, have
reasonably relied upon DuPont’s representations. Further, DuPont
argues that the Matsuuras should have demanded express witten
warranties or representations as to any matters they consi dered
critical to their decision to settle.

The Matsuuras contend that Hawai‘ |aw only requires
actual reliance regardless of its reasonableness. 1In the
alternative, the Matsuuras argue that, because the alleged fraud
was perpetrated in the course of court proceedi ngs, where court
rul es and rul es of professional conduct apply, they had an
“absolute right to rely” upon DuPont’s representati ons and that
their reliance on DuPont’s di scovery responses was reasonabl e per
se. The Matsuuras al so note that other jurisdictions have held
that the nmere existence of a distrustful relationship is not

sufficient to preclude a finding of reasonable reliance.

18 puPont cites, inter alia, Mergens v. Dreyfoos, 116 F.3d 1114 (11th
r.), cert denied, 528 U. S. 820 (1999); Finn v. Prudential -Bache Securities,
Inc., 821 F.2d 581, 586 (11th Cir. 1987); Pettinelli v. Danzig, 722 F.2d 706
(11th Gir. 1984); Metrocall of Delaware, Inc. v. Contenental Cellular Corp.,
437 S.E. 2d 189 (Va. 1993); Florida Evergreen |, supra.
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1. The Elements of Fraudulent Inducement
Regardi ng the el ements of fraudul ent inducenent, this

court recently stated:

To constitute fraudul ent inducenent sufficient
to invalidate the terms of a contract, there nust be
(1) a representation of a material fact, (2) rmade for
t he purpose of inducing the other party to act, (3)
known to be fal se but reasonably believed true by the
other party, and (4) upon which the other party relies
and acts to [his or her] danage

Hawai i Community Federal Credit Union v. Keka, 94 Hawai i
213, 230, 11 P.3d 1, 18 (2000) (quoting Pancakes of Hawaii
Inc. v. Pomare Properties Corp., 85 Hawai‘i 300, 312, 944
P.2d 97, 109 (App. 1997) (other citations onmitted). . . .
Put simlarly, “[t]he general rule is that ‘[i]f a party

m srepresentation of assent is induced by either a
fraudulent or a material msrepresentation by the other
party upon which the recipient is justified in relying, the
contract is voidable by the recipient.’”” Park v. Governnent
Enpl oyees Ins. Co., 89 Hawai‘i 394, 399, 974 P.2d 34, 39
(1999) (quoting Restatenment (Second) of Contracts § 164(1)
(1979)).

Fujinmoto v. Au, 95 Hawai‘i 116, 157, 19 P.3d 699, 740 (2001).

However, we recogni ze that our case |aw has not always required

that reliance be reasonable. See, e.q. Shoppe v. Gucci Am |Inc.,

94 Hawai‘i 368, 386, 14 P.3d 1049, 1067 (2000) (listing the

el enents of fraud as (1) fal se representati ons were made by
defendants, (2) with know edge of their falsity (or wthout

know edge of their truth or falsity), (3) in contenplation of
plaintiff's reliance upon these fal se representations, and

(4) actual reliance by the plaintiff) (citations omtted). Thus,
we take this opportunity to clarify that, under Hawai‘i |aw, to
prevail on a claimof fraudul ent inducenent, plaintiffs nust
prove that their reliance upon a defendant’s representati ons was

reasonabl e.
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2. Reasonable Reliance
“As a general principle . . . the question of whether
one has acted reasonably under the circunstances is for the trier

of fact to determne.” Richardson v. Sport Shi nko (Wi ki ki

Corp.), 76 Hawai‘i 494, 503, 880 P.2d 169, 178 (1994) (citing

Knodl e v. Wi ki ki Gateway Hotel, Inc., 69 Haw. 376, 387, 742 P.2d

377, 384 (1987); Bidar v. AMFAC, Inc., 66 Haw. 547, 552-53, 669

P.2d 154, 159 (1983)). Additionally, this court has acknow edged
“the accepted principle that[,] where reasonable m nds m ght
differ as to the reasonabl eness of plaintiff’s conduct, the

question is for the jury.” Young v. Price, 47 Haw. 309, 317

n. 10, 388 P.2d 203, 208 n. 10 (1963). Thus, the answer to the
second certified question hinges on whether reasonabl e m nds
could differ as to the reasonabl eness of the Matsuuras’ reliance
upon the representations by DuPont, in spite of their previous
accusations of fraud and di shonest conduct.

a. prior alleqgations of fraud

This court has stated:

VWere it appears that one party has been guilty of an

i ntentional and deliberate fraud, by which, to his

knowl edge, the other party has been msled, or influenced in
his action, he cannot escape the | egal consequences of his
fraudul ent conduct by saying that the fraud m ght have been
di scovered had the party whom he decei ved exerci sed
reasonabl e diligence and care.

Kang v. Harrington, 59 Haw. 652, 659, 587 P.2d 285, 290 (1978)

(quoting Cunmi ns v. Cunm ns, 24 Haw. 116, 122 (1917)). However,

in Kang, the plaintiffs were only required to prove actual, as

opposed to reasonable, reliance. Kang, 59 Haw. at 656, 587 P.2d
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289. Oher jurisdictions differ as to whether prior allegations
of fraud preclude a finding of reasonable reliance. Decisions
based upon Florida |law indicate that when the parties have been
in an adversarial relationship and the plaintiff has nade prior

al l egations of fraud, plaintiffs could not subsequently rely upon
the defendant’s representations. Mergens, 166 F.3d at 1118;

Finn, 821 F.2d at 586; Pettinelli, 722 F.2d at 710. The apparent

bright-line rule established in these cases do “not recogni ze an
exception to the justifiable reliance rule where the plaintiff’s
investigations were frustrated or thwarted by the defendant’s

conduct.” Florida Evergreen I, 135 F. Supp. 2d at 1295. The

United States Courts of Appeal for the Second Circuit and thej
Virginia Suprene Court simlarly hold that prior allegations of
fraud agai nst a defendant preclude subsequent reasonable reliance

upon the defendant’s representations. Finz v. Schlesinger, 957

F.2d 78 (2d Cir.), cert. denied, 506 U S. 822 (1992); Metrocal

of Delaware, Inc. v. Continental Cellular Corp., 437 S.E.2d 189

(Va. 1993).

The rul e precluding a finding of reasonable reliance
when there have been prior allegations of fraud is not universal.
The Illinois Appellate Court recognized the rule followed in

Florida and Virginia, but neverthel ess stated:

This court is reluctant to pronounce a broad rule of |aw
wher eby parties, accused of nyriad types of fraud and

di shonesty, are set loose tolive up to the allegations

| evel ed against themwhile attenpting to settle the original
dispute. The likely effect of such a rule would be to
encour age di shonesty and to drastically reduce the
willingness of plaintiffs to settle their fraud cl ai ns,
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because plaintiffs could never hold defendants accountabl e
for any misrepresentations of fact made during settlenent
negoti ati ons.

Sins v. Tezak, 694 N E.2d 1015, 1020 (IIl. App.), reh’qg denied,

694 N. E. 2d 1015, appeal denied, 705 N E. 2d 449 (111. 1998).

Simlarly, the United States Court of Appeals for the El eventh
Circuit, applying Colorado |aw, held that “a party is not
categorically barred fromrelying on the representations of the
opposi ng party when negotiating the settlenment of a dispute which
involves a claimfor fraud.” Chase, 875 F.2d at 283.1%° The
court expl ai ned:

The public routinely negotiates the settlenment of disputes
in reliance upon the representations of the other party.
Wil e every dispute is “adversarial” to some degree, the
parties nmust have some assurance of |egal recourse if they
are induced to settle the dispute on the basis of false
representations of material facts. To hold otherw se would
di scourage parties fromsettling their disputes out of
court. This is true regardless of whether or not the
underlying dispute involves an allegation of fraud.

Chase, 875 F.2d at 283.

The different hol dings of other jurisdictions suggests
t hat reasonable m nds indeed differ on this issue. Mire
persuasi vel y, however, the other jurisdictions that have

addressed this issue have based their conclusions of |aw upon a

19 Florida Evergreen I, which presents a virtually identical factua

situation to that before this court, held that Chase was distinguishabl e
because the underlying fraud was “simlar in type to the fraudul ent inducenent
clainms that are currently before the Court, and Plaintiffs also had know edge
of simlar types of conduct in other related |awsuits. Furthernore, the
parties were in an extrenely adversarial position when the settl enment
agreenent was signed and executed in this case.” Florida Evergreen I, 135 F
Supp. 2d at 1297.
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nore conplete factual record than that presented to this court.
Based upon the limted record in the present case, we are
reluctant to establish a broad hol ding foreclosing future,
potentially nmeritorious clains.

b. representations by attorneys

The Matsuuras argue that their reliance upon DuPont’s
representati ons was reasonabl e because such representations were
made t hrough DuPont’s attorneys. This court has stated: “The
practice of law is an honorable profession that requires its
practitioners to behave in accordance with high ethical
standards, including conpliance with court rules and orders.”

Ofice of Disciplinary Counsel v. Lau, 79 Hawai ‘< 201, 207, 900

P.2d 777, 783 (1995). The Hawai ‘i Rul es of Professional Conduct
(HRPC) outline an attorney’s ethical and professional
responsibilities and specifically forbid the type of

m srepresentations alleged by the Matsuuras. The HRPC provi de,
inter alia: “A lawer shall not counsel a client to engage, or
assist a client, in conduct that the |awer knows is crimnal or
fraudulent,” HRPC Rule 1.2(d) (2001); “A |l awer shall reveal
information which clearly establishes a crimnal or fraudul ent
act of the client in the furtherance of which the |awer’s

servi ces has been used, to the extent reasonably necessary to
rectify the consequences of such act, where the act has resulted
in substantial injury to the financial interest or property of

anot her,” HRPC Rule 1.6(b) (2001); “A lawer shall not know ngly
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make a fal se statenent of material fact or lawto a tribunal,”
HRPC Rule 3.3(a)(1) (2001); “A lawer shall not fail to disclose
a material fact to a tribunal when disclosure is necessary to
avoid assisting a crimnal or fraudulent act by the client,” HRPC
Rule 3.3(a)(2) (2001); “A lawer shall not unlawfully obstruct
anot her party’s access to evidence or unlawfully alter, destroy
or conceal a docunent or other material having potenti al
evidentiary value. A lawer shall not counsel or assist another
person to do any such act,” HRPC Rule 3.4(a) (2001). Moreover,
“[clourts presunme that attorneys abide by their professional

responsibilities.” Associates Fin. Servs. Co. of Hawai‘i, Inc.

V. Mjo, 87 Hawai‘i 19, 31, 950 P.2d 1219, 121 (1998). The
courts’ presunption that attorneys will not nake fal se
representations before them suggests that a sinmlar assunption on
the part of opposing counsel and adverse parties is a reasonable
one.

Hawai ‘i | aw establishes, however, that reliance upon
representations of an attorney is not per se reasonable or
justified. Al though noting that “an attorney should be justified
in relying upon the statenments of another attorney because
attorneys are prohibited from engagi ng in conduct invol ving
di shonesty, fraud, deceit, or msrepresentation,” the |ICA held
that the parties were not justified in relying upon opposing
counsel’s settlenent representati ons because Hawai ‘i Revi sed

Statutes (HRS) 8 605-7 provides that attorneys have no authority
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to settle without special authority in witing. Cook v. Surety

Life Ins. Co., 79 Hawai‘i 403, 412, 903 P.2d 708, 717 (App. 1995)

(citation, internal quotation marks, brackets, and enphasis
omtted). Thus, the ICA determned that, in spite of the ethical
duties placed upon attorneys, the facts of the case before it,

i ncluding the requirenents of HRS § 605-7, indicated that
reliance upon the attorney’s representati ons was not reasonabl e
under the circunstances. |In the present case, however, there is
no clear statutory or other authority indicating that reliance
upon the representati ons was unreasonable as a matter of |aw.

C. di scovery responses

The Matsuuras argue that their reliance upon DuPont’s
representations was reasonabl e because the representati ons were
made in response to discovery requests. The HRCP, like its
federal counterpart, “reflect a basic philosophy that a party to
a civil action should be entitled to the disclosure of al
rel evant information in the possession of another person prior to

trial, unless the information is privileged.” Wkabayashi v.

Hertz, 66 Haw. 265, 275, 660 P.2d 1309, 1315 (1983) (citations
omtted). Based upon the sanme basic policy of open disclosure
recogni zed by this court, federal courts have held that parties
are justified in relying upon discovery responses. This court
has stated that federal courts’ interpretations of the Federal

Rul es of Civil Procedure are deened highly persuasive, albeit not
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concl usive, upon this court’s interpretations of the HRCP

Kawanat a Farns, 86 Hawai ‘i at 256, 948 P.2d at 1097.

In Rozier, the widow of a passenger killed as a result
of an alleged negligently designed autonobile fuel tank
unsuccessfully noved for a new trial pursuant to FRCP Rul e
60(b)(3). Rozier, 573 F.2d at 1337. 1In holding that the trial
court abused its discretion in denying the plaintiff’s notion,

the United States Court of Appeals for the Fifth Grcuit noted:

Qur systemof civil litigation cannot function if
parties, in violation of court orders, suppress information
called for upon discovery. “Mitual know edge of all the

relevant facts gathered by both parties is essential to
proper litigation. To that end, either party may conpel the
other to disgorge whatever facts he has in his possession.”
The Federal Rules of Civil Procedure substitute the

di scovery process for the earlier and i nadequate reliance on
pl eadi ngs for notice-giving, issue-fornulation, and fact-
revelation. As the Suprene Court stated in Hickman v.
Taylor, [329 U S. 495 (1947)], “civil trials in the federa
courts no longer need be carried on in the dark. The way is
now cl ear, consistent with recogni zed privileges, for the
parties to obtain the fullest possible know edge of the

i ssues and facts before trial.” The aimof these |ibera
discovery rules is to “make a trial less a gane of blind
man’s bluff and nore a fair contest with the basic issues
and facts disclosed to the fullest practicable extent.” 1t
is axiomatic that “(d)iscovery by interrogatory requires
candor _in responding.”

Rozier, 573 F.2d at 1345-46 (citations omtted) (enphases added).
Agreeing with the policy considerations enunciated by the court
in Rozier, the United States Court of Appeals for the Third
Circuit held that one may reasonably rely upon an opposi ng

party’s responses to interrogatories, noting:

The Federal Rul es thensel ves recogni ze the reliance
aspect of discovery, permitting parties to request
i nformation inadm ssible at trial where such request is
“reasonably calculated to lead to the discovery of
adm ssible evidence.” See Fed. R Civ. P. 26(b)(1).
Di scovery could not serve the function of triggering
subsequent inquiry if parties were not entitled to rely on
the results obtained at each step. See Rozier, 573 F.2d at
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1345 (“Qur systemof civil litigation cannot function if
parties . . . suppress information called for upon
di scovery.”).

Averbach v. Rival Mg. Co., 879 F.2d 1196, 1201 (3rd Cir.), reh'g

deni ed, 879 F.2d 1196 (1989), cert. denied, 493 U. S. 1023 (1990)

(enphasis added). The court in Averbach concl uded that,
“[ b] ecause the Federal Rules of Cvil Procedure are structured to
elicit truthful answers given under oath, the opposing party, in
ci rcunst ances such as presented here, nmay reasonably rely on
interrogatory answers.” Averbach, 879 F.2d at 1201. However,
the Third Circuit specifically limted its decision to the
ci rcunst ances presented, specifically declining to hold that
justifiable reliance can always be inferred fromsworn answers to
di scovery requests. Averbach, 879 F.2d at 1200. Hol ding that
parties may reasonably rely upon an opposing party’s responses to
di scovery requests is consistent with the policy of |iberal
di scovery established in both the HRCP and the federal rules.
3. Analysis

As noted supra, generally, whether one has acted
reasonably under the circunstances is for the trier of fact to
determ ne. Considering the policies raised and the argunents
advanced by the parties, we are persuaded that reasonable m nds
could differ as to the reasonabl eness of the Matsuuras’ reliance
upon DuPont’s representations. Therefore, we submt the

foll owi ng answer to the second certified question:
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In an action for fraudul ent inducement where
plaintiffs’ attorneys and ot hers have accused the
def endant of fraud and di shonesty during the
course of prior dealings, plaintiffs are not
precluded as a matter of |aw from establishing
that their reliance on the defendant’s
representati ons was reasonabl e.

C. I ntentional and or Negligent Spoliation of Evidence

The final certified question asks:

Does Hawai ‘i |aw recognize a civil cause of action for
damages for intentional and/or negligent spoliation of
evi dence?

Initially, the Matsuuras allege that conduct by DuPont
constitutes spoliation of evidence. Accordingly, we limt our
exam nation of this issue to allegations of spoliation of
evi dence by a party to the underlying litigation. W expressly
om t discussion or analysis of spoliation by a third party.

1. Elements of the Tort

The few jurisdictions that recognize a cause of action
for intentional spoliation (as opposed to negligent spoliation,
di scussed infra) of evidence require a showi ng of the follow ng
el enents: (1) the existence of a potential lawsuit; (2) the
def endant’ s know edge of the potential lawsuit; (3) the
i ntentional destruction of evidence designed to disrupt or defeat
the potential lawsuit; (4) disruption of the potential |awsuit;

(5) a causal relationship between the act of spoliation and the
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inability to prove the lawsuit; and (6) damages. d.iver V.

Stinmson Lunber Co., 993 P.2d 11, 22 (Mont. 1999); Draw V.

Cornicelli, 706 N E 2d 849, 851 (Onio C. App. 1997); Torres v.

El Paso Electric Co., 987 P.2d 386, 401 (NN M 1999).

For a claimof negligent spoliation of evidence,
jurisdictions generally require that the plaintiff prove: (1) the
exi stence of a potential civil action; (2) a |legal or contractual
duty to preserve evidence that is relevant to the potential civil
action; (3) destruction of that evidence; (4) significant
inmpairment in the ability to prove the lawsuit; (5) a causal
rel ati onshi p between the destruction of evidence and the

inability to prove the lawsuit, and (6) damages. Conti nental

Ins. Co. v. Herman, 576 So. 2d 313, 315 (Fla. App. 1990), reh’'g

denied, 598 So. 2d 76 (Fla. 1991); diver, 933 P.2d at 19.

2. The Matsuuras’ Spoliation Claim

DuPont contends that this is not a proper case to

consi der adopting an i ndependent tort for spoliation of evidence
because the Matsuuras have failed to plead and cannot prove a
causal relationship between the destruction of evidence and an
inability to prove their lawsuit. The Matsuuras’ clainms are
virtually identical to the clains made by the plaintiffs in

Fl ori da Evergreen Foliage v. E.I. Du Pont De Nenmpurs and Co., 165

F. Supp. 2d 1345, 1359-61 (S.D. Fla 2001) [hereinafter, Florida

Evergreen I1], wherein the federal district court held that the
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plaintiffs in that case could not satisfy the elenents of a
spoliation claimbecause the rel evant data had not been destroyed
and the destruction of the actual plants used in the Costa Rica
study did not significantly inpair or render the plaintiffs

unable to prove their clains. Florida Evergreen Il, 165 F. Supp.

2d at 1359-61.

In review ng the adequacy of a conplaint, we deemthe
al l egations contained within it to be true and exam ne whet her
“it appears beyond doubt that the plaintiff can prove no set of
facts in support of his or her claimthat would entitle himor

her torelief.” Blair v. Ing, 95 Hawai‘i 247, 252, 21 P.3d 452,

457 (2001) (quoting Baehr v. Lewin, 74 Haw. 530, 545, 852 P.2d

44, 53 (1993) (internal citations omtted)).

As indicated supra, both intentional and negligent
spoliation of evidence require: (1) the destruction of
evi dence;?° (2) the disruption or significant inpairnment of the
| awsuit; and (3) a causal relationship between the destruction of
evidence and the inability to prove the lawsuit. The Matsuuras’

conpl aint includes the follow ng allegations:

186. In addition to illegally withhol ding the
| aboratory data referred to above, DUPONT also illegally
wi t hhel d docunents and information regarding testing it had
conducted in the field in Costa Rica in 1992.

20 The Matsuuras’ conplaint alleges that plants fromthe Costa Rica
field test were destroyed.
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209. Despite the facts of the test, the existence of
data confirm ng the tests and the evidence proving Benl ate
caused plant danage, DUPONT never produced these docunents
in Bush Ranch, Kawamat a/ Tonono or any of the MALONE cases,
including Plaintiffs’, nor were they ever identified in any
privilege log, nor were they revealed in sworn testinony by
any DUPONT enpl oyees who were specifically asked about such
tests during discovery. .o

210. When the Costa Rica test was uncovered in 1996 in
connection with the Davis Tree Farns, Inc. v. DUPONT case
filed in Florida, and the deposition of M. Cefal 0o[?'] was
schedul ed, DUPONT went to Costa Rica and attenpted to
intimdate and/or inpede his testinmony, in violation of 18
U S.C. Sections 1503 and 1512.

211. In that case, DUPONT adnmtted it had waived any
wor k product objection with respect to the 1992 test
docunents and yet obstructed discovery and refused to
produce themeven in the face of a court order conpelling it
to do so and even under threat of a default order

214. In the Davis Tree Farnms case and all cases
previous to it, including Plaintiffs’ cases, DUPONT
intentionally withheld this crucial information re: the
Costa Rica field test conducted in 1992, and denied its
existence in an effort to prevent the disclosure to the
Plaintiffs and the Court. . . .

215. Once the Costa Rica test was uncovered, DUPONT
in alast ditch effort, mslabeled and conceal ed the secrecy
agreenment and the contract wth Wel ker Plaints, Inc., on the
privilege log. This conduct violated 18 U.S.C. Sections
1503 and 1512.

217. DUPONT conceal ed the Costa Rica test and the
docunents and evi dence associated with it in many ot her
Benl at e cases, including Bush Ranch, Kawamata/ Tonono,
Plaintiffs' cases and the other MALONE cases. . . . Such
conceal nent was in violation of 18 U S.C. Section 1503.

219. DUPONT' s fraudul ent conceal nent of the Costa Rica
testing was in part intended to and did in fact prevent
Plaintiffs herein fromdiscovering the fraud DUPONT had
perpetrated on them and was neant to and did prevent them
from seeking redress for such redress in a tinely manner.

222. MALONE on behal f of his clients, including
Plaintiffs, had requested the production of docunents and
i nformation, pursuant to which DUPONT shoul d have produced
the ALTA SU docunents, the other lab testing revealing
contaminati on of Benlate and the Costa Rica field test
docunents. Wth the exception of a snall anount of the
other |l ab contam nation testing, none of the above-
referenced informati on was di scl osed or provided to MALONE
by DUPONT.

21 According to the pleadings, Cefalo conducted the Costa Rica field

test.
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223. The above-referenced evi dence was damaging to
DUPONT, very helpful to Plaintiffs and would cl early have
enhanced their cases

224. As aresult of the fact that DUPONT illegally
conceal ed and |ied about the above-referenced evi dence and
because of the effect of the concealnent, Plaintiffs settled
their cases for far less than their actual | osses and the

fair settlement value of their cases.
Thus, according to the Matsuuras’ conplaint, docunments and
information fromthe Costa Rica field test proved that Benl ate
damaged plants. This docunentation was not destroyed and was,
ultimately, disclosed by DuPont.

In their underlying |awsuits, the Matsuuras all eged
damages fromthe use of Benlate. Thus, in order to constitute a
valid claimof spoliation of evidence, the Matsuuras nust prove

that the destruction of the plants fromthe Costa Rica field test

resulted in their inability to prove that Benl ate damaged their
plants and fields. However, the Matsuuras indicate that
docunents and other information pertaining to the Costa Rica
field test — including photos and vi deotape of the plants —-
denonstrated the harnful effects of Benlate. Additionally, the
Mat suuras indicate that the Alta test results and the Keel er
docunents both indicated that Benlate was contam nated with

herbi ci des. Mreover, the plaintiffs in Kawanmata Farns were

successful in proving substantially identical clainms wthout the
benefit of any evidence fromthe Costa Rica field test.
Therefore, given that the Matsuuras’ allegations indicate that

evi dence other than the plants fromthe Costa Rica field test
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denonstrated the harnful effects of Benlate, the destruction of
the Costa Rica plants did not result in their inability to prove
their suit.

Because the facts alleged cannot support their
spoliation claim this court need not resolve whether Hawai‘i |aw
woul d recogni ze a tort of spoliation of evidence. Petrik v.

Monarch Printing Corp., 501 N E. 2d 1312, 1321 (IIl. App. C

1986), reh’ g denied, 501 N E. 2d 1312 (1987), appeal denied, 508

N.E. 2d 735 (Ill. 1987). Therefore, insofar as the third
certified question does not appear to be “determ native of the
cause,” it was inappropriate for certification under HRAP Rul e
13. Accordingly, we decline to answer it.

I11. CONCLUSI ON

Based on the foregoing, we answer the first certified
guestion as follows: Under Hawai‘ law, a party is not inmmune
fromliability for civil damages based upon that party’'s fraud
engaged in during prior litigation proceedings. As to the second
certified question, we answer: In an action for fraudul ent
i nducenent where plaintiffs’ attorneys and ot hers have accused
t he defendant of fraud and di shonesty during the course of prior
dealings, plaintiffs are not precluded as a matter of |aw from

establishing that their reliance on the defendant’s
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representati ons was reasonabl e.

For the reasons discussed supra,

we decline to answer the third certified question.
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