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NO. 24413

I N THE SUPREME COURT OF THE STATE OF HAWAI ‘|

STATE OF HAWAI ‘I, Plaintiff-Appellee
VS.

JADD S. MATSUDA, Defendant - Appel | ant
and

BRI AN H WACHI , Def endant

APPEAL FROM THE FI RST Cl RCUI T COURT
(CR. NO 00- 1- 2346)

SUVVARY DI SPOSI TI ON ORDER
(By: Moon, C.J., Levinson, Nakayama, and Acoba, JJ.
and G rcuit Judge Wal dorf, assigned by reason of vacancy)

Plaintiff-appellant the State of Hawai ‘i [hereinafter,
“the prosecution”] appeals fromthe June 18, 2001 order of the
circuit court of the first circuit, the Honorable Sandra A Sinms
presiding, dismssing an indictnent agai nst Jadd Mat suda
(Mat suda), chargi ng one count of unauthorized entry into a notor
vehicle (UEW), in violation of Hawai ‘i Revised Statutes (HRS) 8§
708-836.5 (Supp. 2000)!' [hereinafter, “Count I1"], for pre-
i ndi ctment delay. The prosecution’s primary contention on appeal
is that the circuit court erred in dismssing the indictnment for
prejudicial pre-indictnment delay because Matsuda failed to
establish actual substantial prejudice to his due process right

to a fair trial based on his clainms of |oss of nmenory, evidence,

1 HRS § 708-836.5 provided:

(1) A person commts the offense of unauthorized
entry into notor vehicle if the person intentionally or
knowi ngly enters or remains unlawfully in a motor vehicle
with the intent to commt a crime against a person or
agai nst property rights.

(2) Unaut hori zed entry into motor vehicle is a class
C felony.
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and opportunity.?

Mat suda, however, counters that he suffered substanti al
prejudice resulting fromthe pre-indictnment delay, inasnuch as
(1) his father’s car, “a significant piece of evidence because
the instant case involved a test of the credibility of the
officer’s word against the word of [Matsuda,]” was no | onger
avail able, (2) he could no longer recall all the facts related to
the alleged incident, (3) he lost the opportunity to enlist in
the National Guard, and (4) he was no longer eligible to be
sentenced as a young adult under HRS 8§ 706-667. In addition,

Mat suda contends that, because the circuit court adopted the

2 The prosecution challenges the followi ng findings of fact (FOFs)

and concl usions of |aw (COLs):

FI NDI NGS OF FACT

3. The indictment against [Matsuda] relating to the
aforementi oned all eged of fense was not filed until Novenber
15, 2000, nearly two-and-a-half years after the conm ssion
of the alleged offense, due solely to the staffing and
assignment procedures in the Office of the Prosecuting
Attorney. The Deputy Prosecuting Attorney’s menorandum in
opposition stated that one-and-a-half years had el apse[d],
but he conceded at oral argument that was incorrect.

7. During the same intervening period, [Matsuda’s] father
relinqui shed ownership of a vehicle relevant to this case

8. [ Mat suda] could not recall all of the facts relating
to the alleged offense.

9. [ Mat suda], twenty-years old at the time, made severa

applications to the National Guard, which were denied due to
t he pendency of the instant matter.

CONCLUSI ONS OF LAW

11. The delay in bringing the instant indictment was too
long, and the reasons for the delay are unjustifiable
resulting in clear inherent prejudice

12. Pursuant to the bal ancing test under State v.
Carval ho, 79 Haw. 165, 880 P.2d 217 (App. 1994), substanti al
prejudice incurred to [ Matsuda] as the unjustifiable delay
in this case resulted in the | oss of menory, |oss of
potential evidence, and | oss of opportunity.

2
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prosecution’s proposed FOF, which provided that, “[d]uring the
sane intervening period, [Matsuda s] father relinquished
ownership of a vehicle that was present at the tine of the

al | eged offense. Because [Matsuda] was not the only person
charged in this case, the loss of this vehicle nay be
relevant[,]” the prosecution is now precluded from chall engi ng
this finding on appeal.

Upon carefully reviewing the record and the briefs
subm tted and having gi ven due consideration to the issues raised
and argunents advanced, we hold that the circuit court erred in
di sm ssing the indictnent agai nst Matsuda for pre-indictnent
delay. Although we do not condone the nearly two-and-a-half year
delay in the prosecutor’s office, we are m ndful of this
jurisdiction’s inquiry with respect to clainms of prejudicial pre-
indictnment delay. In light of this inquiry, we hold that, based
on the record before this court, Matsuda failed to establish
actual substantial prejudice to his due process right to a fair
trial, inasnmuch as: (1) Matsuda’s nere claimthat he only
remenbered “bits and pieces” of the incident because “[i]t was a
long tine ago[,]” wthout nore, does not establish prejudice for
pur poses of a claimof due process violation, especially in |ight
of Matsuda’s adm ssion that he gave a tape-recorded statenent to
the police followng his May 1998 arrest and that a transcript of
the recording was prepared, see State v. Carval ho, 79 Hawai ‘i 165,

168, 880 P.2d 217, 220 (App. 1994) (“[A] mere claimof |oss of

menory coupled with a | apse of tinme does not, of itself,
establish prejudice for purposes of a claimof violation of due
process[.]"); (2) despite Matsuda’'s contention that he was

deprived of a significant piece of evidence because his father’s

3
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car, which he was driving on the day of his arrest for the UEW
of fense, was given to charity, Matsuda failed to provide any
explanation as to (a) the relevance of the car to Count |1, or
(b) how the car woul d have ai ded his defense, other than all eging
that “[t]his is a credibility case. There' s one officer and
three nen. Two of the nmen pled out on this. |It’s the officer’s
wor d agai nst the defendant’s word now, and credibility becones
inmportant. Any significant piece of evidence . . . is inportant,
and that’s why the lost car is inportant[,]” and, therefore, the
prejudice resulting from Matsuda'’ s purported | oss of evidence is
specul ative at best, see Carval ho, 79 Hawai ‘i at 169, 880 P.2d at

221 (“[1]n a claimof pre-indictnent delay, ‘the proof nust be
definite and not speculative’ in order to establish prejudice.”
(GCtation omtted.)); State v. Faufata, 101 Hawai ‘i 256, 266, 66
P.3d 785, 795 (App. 2003); and (3) Matsuda’s claimthat he was

prej udi ced because he | ost the opportunity to enlist in the

Nati onal Guard (a) was discounted by his own testinony that he
chose not to continue the enlistnent process after the indictnent
and his adm ssion that, if found not guilty, he would still have
the opportunity to enlist in the National Guard, and, (b) did not

affect his ability to present an effective defense.® As such,

8 In his answering brief, Matsuda argues, for the first time, that

he | ost the opportunity to be sentenced as a young adult under HRS § 706-667
“As a general rule, if a party does not raise an argument at trial, that
argument will be deenmed to have been waived on appeal[.]” State v. Moses, 102
Hawai ‘i 449, 456, 77 P.3d 940, 947 (2003), recons. denied, 103 Hawai ‘i 61, 79
P.3d 679 (2003). Therefore, by failing to raise this sentencing issue before
the circuit court, Matsuda waived this claimon appeal. Not wi t hst andi ng this
wai ver, State v. Higa, 102 Hawai ‘i 183, 74 P.3d 6 (2003), and State v.

Keliihel eua, 105 Hawai ‘i 174, 95 P.3d 605 (2004), confirmthat a | ost
opportunity for sentencing does not affect a defendant’s ability to present an
effective defense, and, therefore, does not constitute actual substanti al
prejudice to a defendant’s right to a fair trial. Hi ga, 102 Hawai ‘i at 189,

74 P.3d at 12; Keliiheleua, 105 Hawai ‘i at 180, 95 P.3d at 611
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there was no inperative for the circuit court to consider the
reasons for the prosecutorial delay, as it did. See State v.
Crail, 97 Hawai ‘i 170, 180, 35 P.3d 197, 207 (2001) (“‘[B]ecause

Def endant failed to establish substantial prejudice to his right

to a fair trial, there is no inperative to consider the reasons
for prosecutorial delay.”” (Ctation omtted.)); State v.
Kelii hel eua, 105 Hawai ‘i 174, 179, 95 P.3d 605, 610 (2004) (“[I]f

a defendant fails to show actual substantial prejudice, the

inquiry ends and the reasons for the delay need not be
addressed.” (Internal quotation marks and citation omtted.)).
Accordi ngly, because Matsuda failed to establish actual
substantial prejudice to his due process right to a fair trial
based on his clains of |oss of nenory, |oss of evidence, and | oss
of opportunity, dism ssal of the indictnment for pre-indictnent
del ay was not warranted. Therefore,

| T 1S HEREBY ORDERED that the circuit court’s June 18,
2001 order dism ssing the indictnent against Matsuda for pre-
i ndi ctment del ay, fromwhich the appeal is taken, is reversed and
the case is remanded for further proceedings.

DATED: Honol ul u, Hawai ‘i, February 25, 2005.
On the briefs:

Loren J. Thonas,
Deputy Prosecuting Attorney,
for the plaintiff-appellant
State of Hawai ‘i

Logan F. Young
for the defendant-appellee
Jadd S. Matsuda
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