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I N THE SUPREME COURT OF THE STATE OF HAWAI ‘|

--- 000 ---

SCI MANAGEMENT CORPORATI ON; HAWAI | AN MEMORI AL PARK CEMETERY;
HAWAI | AN MEMORI AL LI FE PLAN, LTD. dba BORTHW CK MORTUARI ES; and
DEREK KIM Pl aintiffs-Appellees,

VS.

DARRYLLYNNE SI M5, and TAMW QUI NATA; HARRY YEE, FAYE KENNEDY,
JACK LAW JUNE MOTOKAWA, and ALLYCYN H KADA TASAKA, in their
of ficial capacities as Conm ssioners of the HAWAI‘l CIVIL RI GATS
COW SSI ON, DEPARTMENT OF LABOR & | NDUSTRI AL RELATI ONS, STATE OF
HAWAI ‘I ; and WLLIAM D. HOSHI JO, in his official capacity as
Executive Director of the HAWAI‘l CIVIL Rl GHTS COW SSI ON,
DEPARTMVENT OF LABOR & | NDUSTRI AL RELATI ONS, STATE OF HAWAI ‘|,
Def endant s- Appel | ant s.

NO. 24485
APPEAL FROM THE FI RST CI RCU T COURT
(AVIL. NO 01-1-0776)
JUNE 18, 2003
MOON, C.J., LEVINSON AND NAKAYAMA, JJ.
AND ACOBA, J., DI SSENTI NG SEPARATELY *

OPI NI ON OF THE COURT BY LEVI NSON, J.

The defendants-appellants Darryllynne Sins and Tammy
Quinata [hereinafter, “the conplainants”]; Harry Yee, Faye
Kennedy, Jack Law, June Mt okawa, and Al lycyn Hi kida Tasaka, in
their official capacities as Comm ssioners of the Hawai‘i C vil

Ri ght s Conmi ssion, Departnment of Labor & Industrial Relations,

* Associ ate Justice Ramil, who heard oral argument in this case,
retired fromthe bench on Decenber 30, 2002. See Hawai‘ Revised
Statutes (HRS) 8§ 602-10 (1993), which provides in relevant part that,
"[a]fter oral argunment of a case, if a vacancy arises . . . , the case
may be deci ded or disposed of upon the concurrence of any three nenbers
of the court without filling the vacancy or the place of such justice."
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State of Hawai‘ (HCRC) [hereinafter, “the conmm ssioners”]; and
WlliamD. Hoshijo, in his official capacity as Executive
Director of the HCRC [hereinafter, “the executive director”]

[ hereinafter, collectively, “the defendants”], appeal from (1)
the order granting summary judgnent in favor of the plaintiffs-
appel | ees SCI Managenent Corp., Hawaiian Menorial Park Cenetery,
Hawai i an Menorial Life Plan, Ltd. dba Borthw ck Mrtuaries, and
Derek Kim|[hereinafter, “the plaintiffs”], filed on July 25,
2001; (2) the final judgnment, filed on July 25, 2001 in favor of
the plaintiffs; (3) the order denying the defendants Harry Yee,
Faye Kennedy, Jack Law, June Mdtokawa, and Allycyn Hi ki da-
Tasaka’s and the executive director’s [hereinafter, collectively,
“the HCRC defendants”] notion for reconsideration, filed on
Septenber 24, 2001; and (4) the order denying the HCRC
defendants’ notion to stay the circuit court’s injunction, filed
on Septenber 24, 2001, all entered by the circuit court of the
first circuit, the Honorable Dan T. Kochi presiding.

The conpl ai nants argue on appeal that the circuit court
erred in: (1) granting sumary judgnent in favor of the
plaintiffs, on the bases that (a) the plaintiffs had wai ved any
right to a jury trial that they otherw se m ght have had by
virtue of an arbitration clause contained in each conplainant’s
enpl oynment contract with the plaintiffs, which required the
parties to the contracts to arbitrate any enpl oynment di sputes,
including allegations of discrimnation; and (b) Hawai‘ Revi sed
Statutes (HRS) 8 368-12 (1993)! and Hawai ‘i Admini strative Rul es

! HRS § 368-12 provides that:

The [HCRC] may issue a notice of right to sue upon
written request of the conplainant. Wthin ninety days
after receipt of a notice of right to sue, the conpl ai nant
may bring a civil action under this chapter. The [HCRC] nmay
(continued...)
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20 (1993),2 which provide a conpl ai nant before

a respondent, with the option of pursuing his

or her claimin circuit court, do not, contrary to the circuit

court’s conclusion, violate a respondent’s constitutional right

toa jury trial as guaranteed by article I, section 13 of the

Hawai i Constituti

on;% and (2) granting plaintiffs injunctive

(. ..continued)

intervene in a civil action brought pursuant to this chapter
if the case is of general inportance.

2 HAR 12-46-20 provides in relevant part that:

(b) Arequest, in witing, may be nade to the executive

di rector

to issue a notice of right to sue:

(1) At any time after the filing of a conplaint with the
[HCRC], and no later than three days after the concl usion of
the schedul i ng conference provided for in section 12-46-19,
by a conplainant alleging violations of [HRS] chapters 368,
378, or 489 . . . ;

(2) At any time after the filing of a conplaint with the

[ HCRC] but before a finding of reasonabl e cause under [HRS
8] 515-9(2) . . . by a conplainant alleging violations of
[HRS] chapter 515 . . . ; or

(3) Wthin twenty days after receipt of the notice of

el ection

to file a civil action under [HRS 8] 515-9(3)
any party to a conplaint alleging violations of

tHPSj chapter 515

by
(c) The .
right to

(1) Prev

(2) Ente

executive director shall issue a notice of
sue provided that the [ HCRC] has not:

iously issued a notice;

red into a conciliation agreenment to which the

conpl ainant is a party; or

(3) Filed a civil action

(d) The .

right to

(1) Upon
46-11; o

executive director shall issue a notice of
sue:

di sm ssal of the conplaint pursuant to section 12-
r

(2) Where the [HCRC] has entered into a conciliation
agreenent to which the conplainant is not a party pursuant
to section 12-46-15(d).

8 Article
rel evant part that,

I, section 13 of the Hawai‘i Constitution provides in
“[i]n suits at commopn | aw where the value in controversy
(continued...)
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relief -- specifically, enjoining the proceedi ngs before the HCRC
involving the plaintiffs until such tinme as they are permtted to
“opt out” of the proceedings -- on the basis that injunctive
relief is not available on a notion for sunmary judgnent.

The HCRC defendants contend that the circuit court
erred in granting sunmmary judgnment in favor of the plaintiffs, on
the bases (1) that the right of a conplainant to opt out of the
HCRC process and proceed in circuit court under HRS § 368-12, see
supra note 1, and HAR 12-46-20, see supra note 2, does not
inplicate the right to a jury trial pursuant to article |
section 13 of the Hawai‘ Constitution, see supra note 3, nor
permt simlarly situated cl asses of persons unequal access to a
jury trial and (2) that, even if it did, HRS chapter 368 does not
violate the equal protection clause of the Hawai‘ Constitution.?*

The plaintiffs urge this court to affirmthe judgnent
and orders of the circuit court on the foll ow ng bases: (1) that
the plaintiffs never waived their right to challenge the
constitutionality of HRS chapter 368; (2) that the question
whet her the arbitration agreenents between the plaintiffs and
each of the conplainants constituted a valid waiver of the
plaintiffs’ right to a jury trial was not properly before the
circuit court; (3) that the defendants had argued bel ow that the

arbitration agreenents were invalid and/ or unenforceable; (4)

3(...continued)
shall exceed five thousand dollars, the right of trial by jury shall be
preserved.”

4 Article I, section 5 of the Hawai‘ Constitution provides that:

No person shall be deprived of life, liberty or property

wi t hout due process of |aw, nor be denied the equa
protection of the | aws, nor be denied the enjoynent of the
person’s civil rights or be discrimnnated against in the
exerci se thereof because of race, religion, sex or ancestry.
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that HRS chapter 368 violates article I, sections 5 and 13 of the
Hawai ‘i Constitution, see supra notes 3 and 4; and (5) that the
circuit court properly enjoined the proceedi ngs before the HCRC
in order to prevent the loss of the plaintiffs’ constitutional
right to a jury trial with respect to the conplainants’ common

| aw damage clains that were pendi ng before the HCRC.

For the reasons discussed infra in section I, we
hold: (1) that the conplainants are estopped fromattenpting to
enforce any arbitration agreenents in the circuit court; and (2)
that the plaintiffs are not entitled to opt out of the
proceedi ngs before the HCRC, but (3) that, after the concl usion
of the HCRC proceedings, the plaintiffs are entitled to a jury
trial with respect to any common | aw danage clains for which they
are found to be liable by the HCRC. Accordingly, we vacate the
circuit court’s orders and judgnment and remand the case for

further proceedi ngs consistent with this opinion.

| . BACKGROUND
A HRS Chapter 368

This appeal arises froma conplaint filed in the HCRC
by the conpl ai nants pursuant to HRS chapter 368 (1993 & Supp.
1998). The legislature enacted HRS chapter 368 in 1988 in order
to “provide a nmechani sm which provides for a uniform procedure
for the enforcement of the State’s discrimnation |aws.” HRS
§ 368-1 (1993). The HCRC has “jurisdiction over the subject of
di scrimnatory practices nade unl awful by chapters 489, 515, part
| of chapter 378, and . . . chapter [368]. Any individual
claimng to be aggrieved by an all eged unlawful discrimnatory
practice may file with the . . . executive director a conplaint
inwiting[.]” HRS § 368-11(a) (1993). The executive director
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is required to investigate the conplaint and determ ne whet her
there is “reasonabl e cause to believe that chapter 489, 515, part
| of 378, or . . . chapter [368] has been violated.” HRS § 368-
13(a) (1993).° |If the executive director determ nes that there
IS no reasonabl e cause, he or she shall pronptly notify the
parties in witing, and the conplainant may bring a civil action.
HRS 8§ 368-13(c) (1993). On the other hand, if the executive
director determines that there is reasonable cause, he or she
shall “imredi ately endeavor to elimnate any all eged unl awf ul
discrimnatory practice by informal nethods such as conference,
conciliation, and persuasion.” HRS § 368-13(d) (1993). |If the
executive director is unable to resolve the problem by informnal
means Wi thin one hundred eighty days of the filing of the
conplaint and the HCRC has not granted an extension of tine, the
executive director shall “demand that the respondent cease the
unl awful discrimnatory practice.” HRS § 368-13(e) (1993). |If
the case is not settled within fifteen days after service of the
executive director’s denand, the HCRC shall “appoint a hearings
exam ner and schedul e a contested case hearing that shall be held
in accordance with [HRS] chapter 91.” HRS § 368-14(a) (1993).

Fol | owi ng the conpletion of the contested case hearing, the
hearings officer shall issue a proposed decision contai ni ng
a statenent of the reasons including a deternination of each
i ssue of fact or | aw necessary to the proposed deci sion

whi ch shall be served upon the parties. . . . [If the [HCRC
finds that unlawful discrimnation has occurred, the [HORC]
shall issue a decision and order in accordance with [HRY
chapter 91 requiring the respondent to cease the unlawfu
practice and to take appropriate renmedial action. |f there
is no finding of discrimnation, the [HCRC] shall issue an
order dism ssing the case.

Id. “The renedies ordered by the [HCRC] or the court under [HRS

chapter 368] may include conpensatory and punitive danages and

5 HRS 88 368-11(a) and 368-13(a) were anmended in 2001 in respects
not pertinent to the present appeal. See 2001 Haw. Sess. L. Act 55, 88 17(2)
and 17(4) at 92.
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| egal and equitable relief[.]” HRS 8§ 368-17(a) (1993).° The
conpl ai nant and t he respondent are each entitled to appeal the
final order of the HCRC, de novo, based on the record of the
proceedi ngs before the HCRC, in the appropriate circuit court.
HRS §§ 368-16(a) and 368-16(c) (1993).

Al t hough HRS chapter 368 was intended to “provide[] for
a uni form procedure for the enforcenent of the State’s
discrimnation laws[,] [i]t [was also] the |legislature’ s intent
to preserve all existing rights and renmedi es under such | aws.”
HRS § 368-1. Accordingly, the legislature authorized the HCRC to
“issue a notice of right to sue upon witten request of the
conplainant.” HRS § 368-12 (1993). “The [HCRC] may intervene in
a civil action brought pursuant to [HRS chapter 368] if the case
Is of general inportance.” |[|d.

B. The Proceedings In The HCRC Based On The Compl ai nants’
Allegations O Discrimnation

On January 20 and 22, 1998, respectively, Sinms and
Quinata filed conplaints with the HCRC pursuant to HRS chapter
368, alleging, inter alia, that Derek Kim an enpl oyee of SCl

Managenent Corp., Hawaiian Menorial Park Cenetery, and Hawaii an
Menorial Life Plan, Ltd. dba Borthw ck Mrtuaries, had sexually
harassed them and that they had been subjected to retaliation
because of their resistance to the all eged sexual harassnent.
The executive director investigated the conplaints and, on
January 24, 2000, informed the conplainants that he had

determ ned that there was reasonabl e cause to believe that Derek
Kim had comm tted unl awful discrimnatory practices against them

and requested that the plaintiffs enter into informal discussions

6 In 2001, HRS § 368-17 was anended in respects not pertinent to the
present appeal. See 2001 Haw. Sess. L. Act 55, 8§ 17(5) at 92-93.

7
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with the conplainants in order to settle the case. On July 5,
2000, after informal conciliation nethods had fail ed, the
executive director issued his final conciliation demand to the

plaintiffs, in which the executive director insisted, inter alia,

that the plaintiffs pay each of the conplai nants $400, 000. 00 as
“al | eged general danmages, including but not limted to enotional
distress.” On August 3, 2000, the plaintiffs having failed to
respond, a contested case hearing was schedul ed for each
conplainant. Sins and Qui nata subsequently intervened as parties
in their respective cases and the cases were consolidated over
the plaintiffs’ objections on January 11, 2001.

On March 2, 2001, in a letter to the executive
director, the plaintiffs demanded a jury trial as to all of the
al l egations raised by the conplainants, pursuant to article I,
section 13 of the Hawai‘ Constitution, see supra note 3. The
record does not reflect whether the executive director ever
responded to the plaintiffs’ request.

C. The Plaintiffs' Prayer For Declaratory Relief In The
Crcuit Court

On March 9, 2001, the plaintiffs filed a conplaint in
the present matter in the first circuit court seeking declaratory
and injunctive relief. In Count |, the plaintiffs alleged that
HRS chapter 368 violates article I, section 13 of the Hawai i
Constitution, see supra note 3, on the basis that it “does not
contain a provision for a respondent to opt out of the HCRC
[ proceedi ngs] and obtain a jury trial in [c]ircuit [c]Jourt on the
al l egations of discrimnation that have been all eged against it
by a conplainant.” 1In Count Il, the plaintiffs alleged that HRS
chapter 368 violates article I, section 5 of the Hawai ‘i

Constitution, see supra note 4, on the basis that the denial of a
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respondent’s right to a jury trial denied a respondent due
process of law. In Count IIl, the plaintiffs alleged that HRS
chapter 368 deni es respondents the equal protection of the |aws,
in violation of article I, section 5 of the Hawai‘ Constitution,
see supra note 4, because it affords conplainants but not
respondents the right to a jury trial. In Count IV, the
plaintiffs prayed for an order staying the proceedi ngs before the

HCRC i nvol ving the conpl ainants’ allegations, inter alia, “until

final adjudication of the [plaintiffs’] constitutional clains[.]”
On April 12, 2001, the plaintiffs filed an anmended conpl ai nt,
which did not differ substantively fromthe initial conplaint, to
whi ch the defendants Sins, Quinata, the executive director, and
conmi ssi oners each filed answers.

Al'so on March 9, 2001, the plaintiffs noved for a
prelimnary injunction ordering the executive director to stay
t he consolidated cases involving the conplainants that were
pendi ng before the HCRC. The circuit court denied the notion on
June 13, 2001.

On June 5, 2001, the plaintiffs filed a notion for
sumary judgnent as to all of the counts contained in their first
anended conplaint. On June 20, 2001, the defendants Sins,

Qui nata, the executive director, and comr ssioners, each filed a
menor andum i n opposition to the plaintiffs’ notion. Sins argued,
inter alia, that, based on the “public rights doctrine,”
respondents before the HCRC are not entitled to a jury trial.
Quinata urged the circuit court not to reach the plaintiffs’
constitutional clains on the basis that, regardl ess of the
constitutionality of HRS chapter 368, there were genuine issues

of material fact as to whether the plaintiffs had waived any
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right to a jury trial.” The executive director maintained that
the plaintiffs had no fundanental right to a jury trial in
adm ni strative proceedi ngs and were nerely expressing their
desire to select the forumof their choice. |In addition, the
executive director argued that the plaintiffs were required to
exhaust their administrative renedi es before they could even
assert the right to a jury trial. The comm ssioners argued: (1)
that, because the legislature had created a new statutory cl aim
for relief, no constitutional right to a jury trial was
inplicated; (2) that the statutory schenme creating the HCRC did
not infringe respondents’ right to the equal protection of the
| aws, i1inasmuch as the schene survived “rational basis” review,
and (3) that the preponderance of the case | aw of foreign
jurisdictions supported the proposition that there was no right
toa jury trial in an adm nistrative forum

On July 15, 2001, the circuit court granted the
plaintiffs’ notion for summary judgnment. The circuit court
ruled: (1) that the public rights doctrine was inapplicable to
HRS chapter 368 because the statutory framework provided for
private renedies; (2) that, because HRS chapter 368 afforded
conpl ai nants and respondents di sparate access to a jury trial,
thereby inplicating a fundanental constitutional right, the state
was subject to the burden of surviving “strict scrutiny” review,
(3) that the state had failed to neet its burden of establishing
that HRS chapter 368 survived strict scrutiny review, and (4)

consequently, that HRS 8§ 368-12, see supra note 1, and HAR 12-46-

20, see supra note 2, violated article |, sections 5 and 13 of
7 Qui nata contended that her enpl oynent agreenment mandated that all

di sputes be resolved by binding arbitration, subject to the prerogative of
enpl oyees to file conplaints with the Equal Enpl oynent (oportunity Conm ssion
(EECC) or similar state agency.

10
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the Hawai ‘i Constitution, see supra notes 3 and 4, and the
fourteenth anendment to the United States Constitution.?
Accordingly, the circuit court enjoined the HCRC “from any
further proceedings in the cases involving [the plaintiffs] until
[the plaintiffs are] given a right to opt out of the HCRC

adm ni strative proceedings and seek a jury trial in the [c]ircuit
[cl]ourt on the commobn | aw danmage clains alleged in the HCRC
docketed cases.” The circuit court limted its ruling to the
parties in the present matter and specifically did not prohibit
the HCRC from“continuing its activities with respect to other

cl ai s brought by conpl ai nants before the HCRC.”

On August 6, 2001, the HCRC defendants filed notions to
stay the circuit court’s injunction and for reconsideration. On
Sept enber 24, 2001, the circuit court denied both notions. On
August 20, 2001, the conplainants filed a joint notice of appeal.
On August 23, 2001, the HCRC defendants filed a notice of appeal,
whi ch they anmended to a joint notice on Cctober 3, 2001.

1. STANDARDS OF REVI EW

A. Mtion For Summary Judgnent

We review the circuit court’s grant or denial of
sumary judgment de novo. Hawaii Community Federal Credit
Union v. Keka, 94 Hawai‘i 213, 221, 11 P.3d 1, 9 (2000).
The standard for granting a motion for summary judgnent is
settl ed:

[ SJummary judgnent is appropriate if the
pl eadi ngs, depositions, answers to interrogatories,
and adnissions on file, together with the affidavits,
if any, show that there is no genuine issue as to any

8 It is not clear why the circuit court ruled that HRS chapter 368
violated the plaintiffs’ rights under the fourteenth anendnent to the United
States Constitution, inasmuch as the plaintiffs did not challenge the statute
on the foregoi ng grounds. Accordingly, we need not decide whether any
provi sions of HRS chapter 368 violate the fourteenth anendnent to the United

States Constitution in the present appeal. See Birm nghamyv. Fodor's Travel
Publications, Inc., 73 Haw. 359, 371, 833 P.2d 70, 77 (1992) (“The genera
rule in this jurisdiction is that we will not address a |l egal theory not

rai sed by the appellant in the court below ”).

11
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material fact and that the noving party is entitled to
judgnment as a nmatter of law. A fact is material if
proof of that fact would have the effect of
establishing or refuting one of the essential elenents
of a cause of action or defense asserted by the
parties. The evidence nmust be viewed in the |ight
nost favorable to the non-noving party. In other
words, we nmust view all of the evidence and the
i nferences drawn therefromin the |ight nost favorable
to the party opposing the notion

Id. (citations and internal quotation marks omtted).

Coon v. City and County of Honol ulu, 98 Hawai ‘i 233, 244-45, 47
P. 3d 348, 359-60 (2002).

B. Constitutional Law

“We answer questions of constitutional |aw by
exerci sing our own independent judgnment based on the facts of the
case. . . . Thus, we review questions of constitutional |aw
under the ‘right/wong standard.” State v. Jenkins, 93 Hawai ‘i
87, 100, 997 P.2d 13, 26 (2000) (citations, some quotation

signals, and sone ellipsis points in original omtted).

1. D SCUSSI ON

A. The Arbitration d auses Contained In The Conpl ai nants’
Empl oyment Contracts Do Not Foreclose The Plaintiffs’
Constitutional Challenge To HRS Chapter 368.

As a prelimnary nmatter, we address the conpl ai nants’
argunent, in which the HCRC does not join, that the circuit court
erred in addressing the plaintiffs’ constitutional challenge to
HRS chapter 368 because, assum ng arguendo that a respondent
enpl oyer in an HCRC proceeding has a constitutional right to a
jury trial, the plaintiffs in the present nmatter waived the right
with respect to the resolution of any enpl oynent disputes with
t he conpl ainants. The conplainants nmaintain that an arbitration
cl ause contai ned within each of their enploynment contracts, which
required the parties to the contracts to arbitrate any enpl oynment

di sputes, including allegations of discrimnation, constituted a

12
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wai ver by the plaintiffs of any right to a jury trial. W
di sagr ee.

We are unable to discern how an agreenent to arbitrate
enpl oynent di sputes abrogates whatever right to a jury trial an
enpl oyer may have if an enployee, who is a party to the
agreenent, files a conplaint with the HCRC and seeks | egal rather
than equitable fornms of relief. There is no dispute that none of
the parties attenpted to enforce the arbitration agreenments in
t he proceedi ngs before the HCRC. 1ndeed, the conpl ai nants
unilaterally filed conplaints with the HCRC rat her than seeking
to resolve their dispute by neans of arbitration and eventually
intervened as parties in the HCRC proceedi ngs. Thus, the
conpl ai nants woul d have this court hold that the arbitration
cl auses abrogated whatever right the plaintiffs had to a jury
trial despite the fact that the conplainants thensel ves sought to
avoid the terns of the arbitration agreement. It is well-
settled, however, that “a party is precluded fromasserting to
anot her’s di sadvantage[] a right inconsistent wwth a position
previously taken by him” Maria v. Freitas, 73 Haw. 266, 274,
832 P.2d 259, 264 (1992) (quoting Aehegma v. Aehegma, 8 Haw. App.
215, 234, 797 P.2d 74, 80 (1990) (quoting Hartmann v. Bertel nann,
39 Haw. 619, 628 (1952) (quoting Montclair Trust Co. v. Russel
Co., 39 A 2d 641, 643 (N.J. Ch. 1944)))) (internal quotation

signals omtted); see also Roxas v. Marcos, 89 Hawai‘i 91, 124,
969 P.2d 1209, 1242 (1999) (“A party will not be permtted to

mai ntai n i nconsi stent positions or to take a position in regard
to a matter which is directly contrary to, or inconsistent wth,
one previously assuned by him at |east where he had, or was
chargeable with, full know edge of the facts, and another will be

prejudi ced by his action.” (Quoting Rosa v. CAM Contractors,

13
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Ltd., 4 Haw. App. 210, 218, 664 P.2d 745, 751 (1983).) (Brackets
omtted.). Accordingly, we hold that the conplainants are
judicially estopped fromattenpting to enforce their arbitration
agreenents in the circuit court.

B. The Plaintiffs Are Entitled To A Jury Trial On Any
Common Law Damage Cl ai ns For Wi ch They Are Found To Be
Li able By The HCRC, But Only After The Conclusion O
The HCRC Proceedi ngs.

As noted supra in note 3, article |, section 13 of the
Hawai ‘i Constitution preserves the right to a trial by jury “[i]n
suits at common | aw where the value in controversy shall exceed

five thousand dollars . This court has expl ained that
article I, section 13 preserves the right to a jury trial that
“exi sted under the common |law of this state at the tine that the
Hawai i Constitution went into effect in 1959.” Housing Fin. and

Dev. Corp. v. Ferquson, 91 Hawai ‘i 81, 87, 979 P.2d 1107, 1113

(1999) (citations omtted). “[I]n the case of statutory actions
wi t hout direct conmon-|aw antecedents,” this court has applied “a
sinplified test focusing solely on whether the nature of the
renmedy sought is ‘legal’ or ‘equitable.”” 1d. at 88, 979 P.2d at
1114 (citing Mehau v. Reed, 76 Hawai‘ 101, 110-11, 869 P.2d

1320, 1329-30 (1994) (“The test to determ ne whether a suit is

‘“at common law is not whether the cause of action is statutory,
but whet her the cause of action seeks ‘legal’ or ‘equitable’
relief”); cf. CQurtis v. Loether, 415 U. S. 189, 193-94 (1974)
(“Although the thrust of the [seventh a] nendnent [to the United

States Constitution] was to preserve the right to jury trial as
it existed in 1791, it has |long been settled that the right
ext ends beyond the comon-1law fornms of action recognized at that

time. . . . By common law, [the Franers of the Amendnment] neant

not nerely suits, which the common | aw recogni zed anong its

14
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old and settl ed proceedings, but suits in which legal rights were
to be ascertained and determi ned, in contradistinction to those
where equitable rights al one were recogni zed, and equitable
renedies were admnistered . . . . The [s]eventh [a] mendnment
does apply to actions enforcing statutory rights, and requires a
jury trial upon demand, if the statute creates legal rights and
remedi es enforceable in an action for danmages in the ordinary
courts of law” (G tations and internal quotation signals
omtted.) (Enphasis in original.) (Some ellipsis points added and
some in original.)). Traditional forms of “legal” relief include
conpensatory and punitive damages. See Mehau, 76 Hawai ‘i at 110,
869 P.2d at 1329 (noting that plaintiff who sought nonetary
damages based upon invasion of privacy sought |egal, rather than
equitable, relief); Ross v. Stouffer Hotel Co. (Hawai‘i) Ltd.,
Inc., 76 Hawai‘ 454, 463, 879 P.2d 1037, 1046 (1994) (noting

t hat conpensatory and punitive damages are traditional |egal
remedi es) .

HRS 8§ 368-17(a) (1993) provided that “[t]he renedies
ordered by the [HCRC] or the court under [HRS chapter 368] may
i ncl ude conpensatory and punitive damages and | egal and equitable
relief, including, but not limted to. . . . [p]aynent to the
conpl ai nant of damages for an injury or |oss caused by a
violation of [HRS] chapters [368,] 489, 515, [or] part | of
chapter 378, . . . including a reasonable attorney’ s fee

[and] [other relief [that] the [HCRC] or the court deens
appropriate.”® Thus, by its plain | anguage, HRS chapter 368
enpowers the HCRC to award legal fornms of relief. Mreover, in

t he proceedi ngs before the HCRC from which the present matter

® HRS § 368-17, as anended in 2001, see supra note 6, does not
differ in any material respects fromthe foregoing.
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ari ses, the conplainants and the executive director claimlegal
relief in the formof nonetary damages — i.e., $400,000.00 in
“al | eged general danmages, including but not limted to enotional
di stress” — for each conplainant. Consequently, we agree with
the plaintiffs that they are entitled to a jury trial with
respect to the conplainants’ allegations of sexual discrimnation
and retaliation.

The defendants do not deny that they claim inter alia,

|l egal forns of relief or even that such clains ordinarily trigger
the right to a jury trial pursuant to article 1, section 13 of
the Hawai ‘i Constitution. Rather, the defendants urge us to
adopt the “public rights doctrine” articulated by the United
States Suprenme Court with respect to the seventh anendnent to the
United States Constitution, which, the defendants contend,
“establishes that a jury trial is not available as a matter of
right in cases where the |egislature has established an

adm ni strative agency to oversee and rule on the action.”

Al t hough the seventh anmendnent is not applicable to the states,
see Mnneapolis & St. Louis RR Co. v. Bonbolis, 241 U S 211

(1916), “[b]ecause article I, section 13 was patterned after the

seventh anendnent to the United States Constitution, ‘we have
deened the interpretation of [the seventh anendnent] by the
federal courts highly persuasive in construing the right to a
civil jury trial in Hawaii.’” Housing Fin. and Dev. Corp., 91
Hawai i at 87, 979 P.2d at 1113 (quoting Ri chardson v. Sport

Shi nko (Waikiki Corp.), 76 Hawai‘i 494, 513, 880 P.2d 169, 188
(1994) (citing Harada v. Burns, 50 Haw. 528, 532 & n.1, 445 P.2d
376, 380 & n.1 (1968))) (sone brackets added and sone in

original). W need not reach the question whether Hawai‘i should

adopt the “public rights” doctrine, however, because, even if we
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were to hold that our state legislature, in certain cases, nmay
abrogate a party’s right to a jury trial, the doctrine would not
assi st the defendants in the present matter.

Pursuant to the “public rights” doctrine, Congress nmay
assign the adjudication of “new statutory ‘public rights’” to a
tribunal that does not enploy juries as fact-finders, “wthout
violating the [s]eventh [a]mendnent’s injunction that jury trial
is to be ‘preserved’ in ‘suits at comon law.’” G anfinanciera,
S.A. v. Nordberg, 492 U.S. 33, 51 (1989) (quoting Atlas Roofing
Co., Inc. v. Cccupational Safety and Health Review Commin, 430
U S. 442, 455 (1977)). “Public rights,” as defined by the United

States Suprene Court, are statutory causes of action (1) that

“inhere[] in, or lie[] against, the Federal Government in its
sovereign capacity” or (2) that are “*so closely integrated into
a public regulatory schene as to be a nmatter appropriate for
agency resolution with limted involvenent by the Article I

judiciary.”” 1d. at 53-54 (citing Atlas Roofing, 430 U S. at

458, and quoting Thomas v. Union Carbide Agricultural Products
Co., 473 U. S 568, 593-94 (1985)). *“Public rights” are

di stingui shable from*“private rights,” which concern “‘the

liability of one individual to another under the | aw as
defined[.]’” 1d. at 51 n.8 (quoting Crowell v. Benson, 285 U.S.
22, 51 (1932)). See also In re M Tel econmmuni cati ons Corp.
Conplaint, 612 N.W2d 826, 836 (Mch. C. App. 2000) (recognizing

that the M chigan Constitution does not require adjudication by a

jury where “the statutory right is so closely integrated into a
public regulatory schene as to be appropriate for resol ution by
an adm ni strative agency”); Lisanti v. Alanp Title Ins. of Texas,
55 P.3d 962, 967 (N.M 2002) (recognizing “public rights” to

I nclude rights vis-a-vis the state and rights that are “‘closely
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intertwined” with a regulatory progranf); FUD' s, Inc. et al. v.
State, 727 A .2d 692, 698 (R 1. 1999) (recognizing “public rights”

under the Rhode Island Constitution to “include those ‘statutory
rights that are integral parts of a public regulatory schene and
whose adjudication [the |egislature] has assignhed to an

adm ni strative agency or specialized court of equity (brackets

in original) (quoting National Velour Corp. v. Durfee, 637 A 2d
375, 379 (R 1. 1994) (quoting G anfinanciera, 492 U S. at 55
n.10))); National Velour Corp., 637 A 2d at 379 (adopting “the

public-rights doctrine devel oped by the United States Suprene
Court in instances wherein the Legislature has assigned

adj udi cation of civil penalties to an adm nistrative agency”);
Bi shop Coal Co. v. Salyers, 380 S.E. 2d 238, 245 (W Va. 1989)

(“When an individual acts to enforce ‘public rights’ and, as a

m nor part of such enforcenment is awarded ‘incidental’ danages, a
jury trial is not required. However, when an individual seeks
substanti al noney damages as conpensation for pain and suffering,
the individual’s role in enforcenent of the ‘public rights’ is

m nor and the narrow exception to the requirenment of a jury trial
does not apply.”).

Notwi thstanding its enbrace of the “public rights”

doctrine, the Suprene Court cautioned in G anfinanciera that

Congr ess

| acks the power to strip parties contesting matters of
private right of their constitutional right to a trial by
jury. As we recognized in Atlas Roofing, to hold otherw se
woul d be to permt Congress to eviscerate the [s]eventh
[a] mendnent’ s guarantee by assigning to admnistrative
agencies or courts of equity all causes of action not
grounded in state | aw, whether they originate in a newy
fashi oned regul atory scheme or possess a |long |ine of
common-1| aw forebears. 430 US. at 457-458 . .o

The Constitution nowhere grants Congress such puissant

authority. “[L]egal clains are not nmagically converted into
equi tabl e issues by their presentation to a court of
equity,” Ross v. Bernhard, 396 U.S. 531, 538 . . . (1970),

nor can Congress conjure away the [s]eventh [a] mendnment by
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mandating that traditional legal clains be brought there or
taken to an administrative tribunal.

G anfinanciera, 492 U S. at 51-52 (footnote and some citations

omtted) (sone brackets added and sone in original); accord Atlas

Roofing, 430 U S. at 458 (cautioning that Suprene Court case |aw
“support[s] admnistrative factfinding in only those situations
involving ‘public rights[’;] . . . . [wholly private tort,
contract, and property cases, as well as a vast range of other
cases as well are not at all inplicated”).

Accordingly, in Ganfinanciera, the United States

Suprene Court held that “a person who has not subnmitted a claim
agai nst a bankruptcy estate has a right to a jury trial when sued
by the trustee in bankruptcy to recover an allegedly fraudul ent
nonetary transfer[,] . . . . notw thstandi ng Congress

desi gnation of fraudul ent conveyance actions” as triable by
bankruptcy judges without a jury. 1d. at 36. First, the Court
determ ned that fraudul ent conveyance actions by bankruptcy
trustees “constitute no part of the proceedings in bankruptcy but
concern controversies arising out of it” and “are

gui ntessentially suits at common |aw that nore nearly resenbl e
state-law contract clains brought by a bankrupt corporation to
augnent the bankruptcy estate than they do creditors’
hierarchically ordered clains to a pro rata share of the
bankruptcy res. . . . They therefore appear [to be] nmatters of
private rather than public right.” 1d. at 56 (citations and

I nternal quotation signals omtted). Second, the Court concl uded
that such actions are not “integrally related to the reformation
of debtor-creditor relations” -- i.e., the public regulatory
scheme upon which the trustee sought to justify the adjudication
of the action without a jury. 1d. at 60. |In this regard, the

Court noted that permtting jury trials in fraudul ent conveyance
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actions brought by a trustee woul d not go far to dismantle the
statutory schene,’”” nor “‘be inconpatible’ wth bankruptcy
proceedi ngs, in view of Congress’ express provision for jury
trials in certain actions arising out of bankruptcy litigation.”
Id. at 61-62 (quoting Atlas Roofing, 430 U.S. at 450, 454).

Al though the Granfinanciera Court acknow edged that “providing

jury trials in some fraudul ent conveyance actions . . . would

i npede swi ft resolution of bankruptcy proceedi ngs and i ncrease
t he expense of Chapter 11 reorganizations[,]” it concluded that
“these considerations are insufficient to overcone the clear
command of the [s]eventh [a]mendnent.” 1d. at 63-64 (footnotes
and citations omtted).

In Atlas Roofing, by contrast, the United States

Suprenme Court held that the Occupational Safety and Health Act of
1970 (OSHA), which pernmits the federal government, “proceeding
before an adm ni strative agency, (1) to obtain abatenment orders
requiring enployers to correct unsafe working conditions and (2)
to inpose civil penalties on any enpl oyer maintaining any unsafe
wor ki ng condition[,]” did not violate enployers’ seventh
amendnment rights. 1d. at 445, 460-61. The Court noted, inter
alia, that

Congress found the conmon-|aw and ot her existing remedies

for work injuries resulting fromunsafe working conditions

to be inadequate to protect the Nation's working nen and

women. It created a new cause of action, and renedies

therefor, unknown to the common |aw, and placed their

enforcenent in a tribunal supplying speedy and expert

resol utions of the issues involved. The [s]eventh

[a]l mendnment is no bar to the creation of newrights or to
their enforcement outside the regular courts of |aw

ld. at 461.
In the present matter, plaintiffs argue that they are
entitled to a jury trial with respect to the conpl ai nants’

al l egations of sexual harassnent and retaliation. 1In the
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proceedi ng before the HCRC, the executive director seeks, inter
alia, $400,000.00 “in alleged general damages, including but not
limted to enptional distress,” payable to each conpl ai nant,
based on the allegations of sexual harassment and retaliation
contained in their conplaints, and the conpl ai nants have
intervened as parties in the proceeding in order to protect their
interests. Thus, although the state is a party to the
proceedi ngs before the HCRC and, in addition to requesting
nonetary relief on behalf of the conplainants, undertakes to
protect Hawaii’s working nen and wonen from di scrim nation, the
proceedi ngs before the HCRC i nvol ve the adjudication of “‘the
liability of one individual to another under the | aw as defined”
and do not nerely arise “‘between the [state] and persons subject
to its authority in connection with the performance of the
constitutional functions of the executive or |egislative

depart nment s. G anfinanciera, 492 U.S. at 51 n.8 (quoting

Crowell, 285 U. S. at 50-51). Although we recognize that there
may be circunstances in which individual relief furthers a public
pur pose, see, e.d., Equal Enploynent Qpportunity Commin v. Waffle
House, Inc., 534 U. S. 279, 290-96 (2002) (holding that the Equal
Enpl oyment Qpportunity Comm ssion’s (EEOCC) pursuit of entirely

victimspecific relief may vindicate a public interest), under
HRS chapter 368, the adjudication of private rights has clear
primacy over the adjudication of public rights, as denonstrated,
inter alia, by the conplainants’ right, pursuant to HRS § 368-12
and HAR 12-46-20, see supra notes 1 and 2, to choose whether to
pursue their clains before the HCRC or in the circuit court,

where the right to jury trial is available to them?® Cf. Waffle

10 During oral argunent before this court, the HCRC defendants
acknow edged that HRS § 368-12 gi ves conplainants control over the prosecution
(continued...)
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House, Inc., 534 U. S at 291-92, 295 (noting that, pursuant to
Title VII of the Civil R ghts Act of 1964, the EECC, rather than

t he enpl oyee, is “in command of the process” and “the enpl oyee
has no i ndependent cause of action” if the EECC files suit on its

own”); FUD s, Inc., 727 A 2d at 698 (recogni zing that,

“[a]l though the [Rhode Island Conm ssion for Human Ri ghts’ s]
ability to order an enployer to reinstate with back pay an
enpl oyee who has suffered job discrimnation . . . directly
‘foster[s] the enploynent of individuals in this state,’ the

[Clonmmission’s ability to order a private enployer to conpensate

a fornmer enployee for his or her pain and suffering and — in
cases involving malice, ill will, or reckless or callous
indifference — to award punitive damages, . . . nore closely

resenbl es the adjudication of a tort dispute between two private
parties” (sone brackets added and sonme in original)). See also
Dalis v. Buyer Advertising, Inc., 636 N E. 2d 212, 214-15 (Mass.

1994) (noting that a sex discrimnation claimis “a suit between
two persons which clearly sets forth a controversy concerning
property” and is “anal ogous to conmon | aw actions sounding in
both tort and contract”).

Mor eover, we do not believe that the involvenent of a
jury in the adjudication of an enployer’s liability to an
enpl oyee for damages is inconpatible with the statutory framework
enacted by the legislature. Indeed, HRS § 368-12 authorizes the
HCRC to “issue a notice of right to sue upon witten request of
the conplainant” -- i.e., conplainants are permtted to opt out
of the HCRC proceedings and obtain a jury trial -- and the HCRC

may “intervene in a civil action brought pursuant to [HRS chapter

10¢, .. continued)
of their clains by affording themthe option of pursuing themin the circuit
court or before the HCRC, depending on their needs and neans.
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368] if the case is of general inportance” -- i.e., the statute
aut horizes the HCRC to enforce public rights by nmeans of a jury
trial in circuit court. Thus, HRS chapter 368 is not a statute
in which the legislature has “create[d] a seemi ngly ‘private’
right that is so closely integrated into a public regulatory
schenme as to be a matter appropriate for agency resolution with
l[imted involvenment by the . . . judiciary.” Ganfinanciera, 492
US at 54. Conpare FUD's, Inc., 727 A 2d at 698 (hol ding that

rights under Rhode Island s Fair Enploynment Practices Act (FEPA)
are not public rights, because, “[a]lthough the right of

enpl oyees to be free fromenpl oynent discrimnation is indeed
‘“statutory’ and its ‘adjudication has [been] assigned to an

adm ni strative agency,’ their right to sue enployers and to
obtai n conmpensatory and/or punitive danages for any violation of
their rights to be free fromenpl oynent discrimnation falls nore
on the side of a traditional private renedy for |egal wongdoing
than it does on the side of constituting an integral conponent of
a public regulatory schene”); Lisanti, 55 P.3d at 963 (hol ding
that “a regulation which requires that all title insurance clains
under $1, 000, 000 be resolved through arbitration” violates the
right to a jury trial guaranteed by the New Mexico Constitution);
Bi shop Coal Co., 380 S.E.2d at 246 (“[a]llowi ng the [Wst

Virginia Human Rights Comm ssion] to award noney ot her than
limted incidental damages, without a jury, would violate” the
right to a jury trial under the West Virginia Constitution), with
Atlas Roofing, 430 U S. at 460-61 (holding that a jury trial was

not necessary for the adjudication of actions brought by the
government to “correct unsafe working conditions” and to “inpose
civil penalties on any enpl oyer maintaining any unsafe working

condition”); Cavallari v. Ofice of Conptroller of Currency, 57
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F.3d 137, 145 (2d G r. 1995) (holding that an action brought by a
government agency to enforce an order issued by the agency
pursuant to its regulatory authority did not require a jury
trial); Pel-Star Energy, Inc. v. United States Dep’t of Eneragy,
890 F. Supp. 532, 541 (WD. La. 1995) (holding that an action

brought by a governnment authority to seek restitution for charges
in excess to those set by law did not require a jury trial); In

re MCI Tel ecommuni cations Corp. Conplaint, 612 N.W2d at 836

(hol ding that an action brought by a government agency to enforce
an order issued by the agency pursuant to its regulatory

authority did not require a jury trial); National Velour Corp.

637 A 2d at 380 (holding that an environnental -enforcenent action
seeking civil penalties for violations of Rhode Island s O ean
Air Act brought by the state agency entrusted with the act’s
enforcenment “clearly involves a public right[,]” because “[t]he
state was a party to the action to enforce a statutory right that
is part of a pervasive regulatory schene”).

The defendants maintain that prohibiting respondent-
enpl oyers but not conplainants from “opting out” of proceeding
before the HCRC (and, consequently, affording conplai nants but
not respondent-enployers the neans of obtaining a jury trial)
“hel ps bal ance the econom ¢ and social barriers faced by many
civil rights conplainants[]” and “takes into account the
functions and limted resources of the HCRC, which |acks both the
nmeans and statutory authority to prosecute all clains of
enpl oyment di scrimnation on behalf of conplainants if
respondents were given the ability to opt-out of administrative
proceedi ngs.” Even if the defendants’ unsubstanti ated
assunptions were correct, however, such pecuniary concerns cannot

in and of thensel ves abrogate a party’s fundanental right to a
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jury trial. See Granfinanciera, 492 U S. at 63-64 (noting that

t he expense and tinme of “providing jury trials in sone fraudul ent
conveyance actions” are “insufficient to overcone the clear
command of the [s]eventh [a] mendnent”); Immgration and
Naturalization Service v. Chadha, 462 U S. 919, 944 (1983) (“the

fact that a given |law or procedure is efficient, convenient, and
useful in facilitating functions of governnent, standing al one,
will not save it if it is contrary to the Constitution”); Gernain
v. Connecticut Nat’l Bank, 988 F.2d 1323, 1332 (2d Cr. 1993)

(“Although it may be nore expeditious to eschew a separate jury
trial, such concerns have little weight when bal anced agai nst a
constitutional guarantee.”); see also Lavelle v. Massachusetts
Commin Against Discrimnation, 688 N E 2d 1331, 1335 (Mass. 1997)

(“I'f one side to a dispute has a constitutional right to a jury
trial, generally the other side nust have a simlar right. W
are dealing here with a fundanental right . . . and differing
treatment of conpl ai nants and respondents in respect to the
avai lability of that fundanmental right . . . cannot be
justified.”). If the legislature wi shes to provide enpl oyees
Wi th greater assistance in prosecuting clains of enploynent
discrimnation, there is a variety of ways in which it may do so
wi t hout divesting enployers of the constitutional right to trial
by jury.

In sum and to reiterate, we hold that, as HRS chapter
368 is currently witten, a respondent before the HCRC is
entitled to a jury trial with respect to clains that seek
traditional forns of legal relief, including conpensatory and

puni tive danmages, on behal f of conplainants before the HCRC !

u In so holding, we do not speculate as to whether a statutory
schene that prohibited both conpl ai nants and respondents from opti ng out of
(continued...)
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Accordingly, we further hold that, in the present natter, the
plaintiffs are entitled to a jury trial with respect to the
executive director’s denmand for $400, 000.00 i n general danages,
payabl e to each of the conpl ai nants, based on the conplai nants’
al l egations of sex discrimnation and retaliation.

The foregoi ng does not require us to hold, however,
that the plaintiffs are entitled to “opt out” of the proceedi ngs

bef ore t he HCRC.

Al though trial by jury in civil cases is a
“fundanental” right in the Sate of Hawai‘, see Lee Wng
Chau v. Nagai, 44 Haw. 290, 293-94, 353 P.2d 998, 1000
(1960)[,] the right has never been construed so broadly as
to prohibit reasonable conditions upon its exercise. .o

Mor eover, in holding that a procedure for non-judicial
determ nations prior to jury trial does not violate the
sevent h anendnent, the United States Supreme Court has
stated that the seventh anendnent “does not prescribe at
what stage of an action a trial by jury nust, if demanded,
be had; or what conditions may be inposed upon the demand of
such a trial, consistently wth preserving the right toit.”
[ Kinbrough v. Holiday Inn 478 F.Supp. 566,] 569 [(E.D. Pa.
1979)] (quoting Capital Traction Co. V. Hof, 174 U.S. 1, 23

(1899)). Thus, with regard to mandatory arbitration
programs that afford a right to trial de novo, it has been
hel d t hat

[t]he only purpose of the [seventh amendnment] is to

secure the right of trial by jury before rights of

person or property are finally determned. All that
is required is that the right of appeal for the

pur pose of presenting the issue to a jury must not be

burdened by the inposition of onerous conditions,

restrictions or regulations which would nake the right

practical ly unavail abl e.

Id. . . . at 570 (quoting Application of Smith, . . . 112
A.2d 625 ([Pa. ]11955)[,] appeal dism ssed sub nom, Snith v.
Wssler, 350 U.S. 858 . . . (1958)) (enphasis in original).

Thus, | aws, practices, and procedures affecting the
right to trial by jury under article I, 8 13 are valid as
|l ong as they do not significantly burden or inpair the right
to ultimtely have a jury determ ne issues of fact.

Ri chardson v. Sport Shinko (Waikiki Corp.), 76 Hawai‘« 494, 513,

11, .. continued)
t he proceedi ngs before the HCRC woul d violate article I, section 13 of the
Hawai i Constitution. Such a statutory schene woul d rai se somewhat different
constitutional questions, inasmuch as the conplai nant woul d not control the
nmeans of prosecution of his or her claim and jury trial would not, in sone
cases, constitute an integral part of the regulatory regine. See, e.qg.
Lavelle, 688 N. E 2d at 1336 (suggesting authority that m ght support the
elimnation of both a conplainant’s and a respondent’s right to a jury tria
in discrimnation suits).
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880 P.2d 169, 188 (1994) (footnote omtted) (sone brackets added
and sone in original); accord Lavelle, 688 N E. 2d at 1335-36

(“differences in the treatnent of conplainants and respondents
are perm ssi bl e provided fundanental rights are not

j eopardi zed”). Moreover, for this court to rewite HRS chapter
368 in order to permt respondents as well as conplainants to
“opt out” of the HCRC proceedi ngs would be contrary to the clear
intent of the legislature as articulated in the plain |anguage of
the statute and, in many cases, unnecessary. The plaintiffs

t hensel ves concede that, if the HCRC were nerely to concl ude that
a respondent is subject only to equitable renmedies, such as back

pay and injunctive relief, respondents before the HCRC woul d have

no right to a jury trial pursuant to article I, section 13 of the
Hawai ‘i Constitution. Likew se, “it would be contrary to the
pur pose of the statute for us to declare . . . conplainant[s’]

cl ainf s] unenforceabl e because the statutory schenme does not
grant [respondents] a right to seek a trial by jury” in cases in
which I egal renedies are awarded. Lavelle, 688 N E. 2d at 1335.
Thus, we adopt the solution fashioned by the
Massachusetts Supreme Judicial Court in addressing a simlar
statutory scheme in Lavelle, which permits a respondent before
t he Massachusetts Comm ssion Against Discrimnation to avai
hinsel f or herself of a jury trial “on any of the conplainant’s
clainms that, after final agency action, has resulted in the
granting of relief that departs fromor exceeds the relief that a
court of equity could traditionally have granted.” Lavelle, 688
N.E. 2d at 1337. Therefore, we hold that a respondent who appeal s
a final order of the HCRC, pursuant to HRS § 368-16, is entitled

toajury trial on any clains that formthe basis for an award of
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conmon | aw damages by the HCRC. 2

We believe that the foregoing holding is the best neans
of curing the constitutional defect contained in HRS chapter 368
for a nunber of reasons. First and forenost, it does not require
this court either to hold that HRS chapter 368 is
unconstitutional or to rewite it. |In this connection, we note
that central to Justice Acoba's dissent is the subtext that the
only option available to this court in the event that HRS chapter
368 is deened to be in conflict with the fundanental
constitutional right to a jury trial with respect to common | aw
claims is to strike down the statute in its entirety. W believe
that such a drastic course is unnecessary when we can sinply
foll ow t he persuasive exanpl e of the Massachusetts high court, in

Lavell e, by harnonizing the inperatives of article I, section 13

12 Li ke the petition for appellate review of an HCRC order pursuant
to HRS § 368-16, the respondent nust file his or her request for a jury tria
“not more than thirty days after a copy of the [final] order of the [HCRC] is
received,” HRS § 368-16(e); otherw se, the respondent wai ves his or her right
to ajury trial. By electing to seek a jury trial, however, the respondent
wai ves his or her right to appellate review of the HCRCs final order in the
circuit court, and the whole action is tried de novo in the circuit court
Cf. Kaulia v. Honolulu Rapid Transit Co., Ltd., 32 Haw 446, 448 (1932)
(readi ng the Worknen’s Conpensation Act of 1925 to permt an enployee to el ect
either to pursue his or her claimunder the statute or under the conmon | aw,
but not both); Parr v. United States, 172 F.2d 462, 463-64 (10th Cir. 1949)
(noting that where appellant had “two renedi es, each for the same wong, and
both against the United States[,] . . . . [e]ffectively invoking one
constituted an el ection which precluded resort to the other”). Were an
action involves clainms for both | egal and equitable relief, “the right to jury
trial on the legal claim including all issues common to both clainms, renains
intact. The right cannot be abridged by characterizing the legal claimas
‘incidental’ to the equitable relief sought.” Curtis, 415 U S. at 196 n. 11
accord Lytle v. Household Manufacturing, Inc., 494 U S. 545, 550 (1990); Tul
V. United States, 481 U. S. 412, 425 (1987). Moreover, “the trial court is
precluded fromruling, in the first instance, on any equitable clainms that my

determne the outconme of the legal claims.” Lee v. Aiu, 85 Hawai‘i 19, 29,
936 P.2d 655, 665 (1997) (citing Harada v. Burns, 50 Haw. 528, 445 P.2d 376
(1968)). “[When a jury is called upon to nake findings in connection with

both | egal and equitable matters resting upon the sane set of facts, the trial
court is bound by the jury’'s findings of fact when naking its equitable
determnations.” 1d. (citations omtted). Cf. Mathewson v. Aloha Airlines,
Inc., 82 Hawai‘i 57, 79 n.22, 919 P.2d 969, 991 n.22 (1996) (“in a jury tria
of an action seeking equitable and | egal renedies, the jury decides |ega
questions and awards | egal damages and the court deci des equitable questions
and awards equitable relief”).
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of the Hawai‘ Constitution and the statutory franmework created
by the |l egislature in HRS chapter 368.

But in addition,

[mMany disputes will be settled by the [executive director]
and will not need to be adjudicated. Persons representing
thenmselves will not be forced into unfamiliar court
surroundi ngs but will be heard instead in I ess intimdating
[ HCRC] proceedings. Courts, in turn, will not be
unnecessarily inundated with . . . discrimnation |awsuits

demanded by respondents, perhaps in sone instances for
tactical reasons. Also, the [HCRC] may decide in favor of
the respondent on the nmerits, thereby ending the
matter. . . . Moreover, although the [HCRC] may decide in
favor of the conmplainant, it mght only grant traditiona
equitable relief. 1n such a case, a respondent woul d have
no right to a jury trial. Additionally, an unsuccessfu
respondent may conclude that an appeal based on the [ HCRC]
record . . . provides an adequate avenue of relief fromthe
agency decision. W adopt this solution recognizing that it
gi ves certain respondents tw chances to prevail, before the
[HCRC] and then in [circuit] court, while a conpl ai nant
unsuccessful before the [HCRC] nmay not proceed to court for
a new hearing . . . , but may seek judicial review only on
the agency record . . . .

Any ot her solution[, however,] nust be left to the
Legi sl ature.

1d. at 1336 (citations omtted).
Finally, because the foregoing hol ding di sposes of the
present appeal, we decline to address the remnmi ning argunents

advanced by the parti es.

V. CONCLUSI ON
In light of the foregoing, we vacate the circuit
court’s orders and judgnent and remand the matter for further

proceedi ngs consistent with this opinion.
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