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DI SSENTI NG OPI NI ON BY ACOBA, J.

| respectfully disagree that this court may refashion
the statutory franmework of Hawai‘ Revised Statutes (HRS) chapter
368 by directing that an enpl oyer who appeals a final order of
the Hawai ‘i Cvil Ri ghts Comm ssion (HCRC or conm ssion) is
entitled to a jury trial. See majority opinion at 27. |In doing
so, the majority subverts the entire statutory franmework for
di sposition of civil rights clains, an action that will have a
dom no effect in the |aw.

The di sposition the ngjority renders is not a judicial
decision, but a legislative act. The najority does not construe

| egal |anguage, fill in the interstices of the | aw, see Southern

Pac. Co. v. Jensen, 244 U.S. 205, 221 (1917) (Holnes, J.,

di ssenting) (noting that “judges do and nust |egislate, but they
can do so only interstitially; they are confined fromnolar to
nmol ecul ar notions”), or fashion a traditional judicial remedy.
It prescribes, without any | egal antecedent or inherent power,

see State v. Augafa, 92 Hawai‘i 454, 470, 992 P.2d 723, 740 (App.

1999), what are in effect statutory anendnents to HRS § 368-16
(1993). See mmjority opinion at 28 n.12. It thus exceeds the
boundari es of judicial power, encroaches upon |egislative and
executive prerogatives, and violates the principle of separation

of powers that guarantees to the people that no branch of



*%*% FOR PUBLICATION ***

government wll arrogate to itself those functions and powers
vested by the constitution in the other branches. The
conciliation and conprom se necessary in the resolution of public
policy issues falls clearly within the prinmary venue of the
| egi sl ati ve and executive branches. W, however, nust decide the
guestions as they are presented to us. |In effect, in
circunventing the | egal questions raised by the parties in this
appeal, the majority fails to exercise and, thus, dimnishes our
power of judicial review

Facing the questions raised on appeal, | would hold
that HRS § 368-12 (1993),! which permts an enpl oyee who brings a
di scrimnation conplaint to the conm ssion to request renoval of
the case to court, satisfies strict scrutiny and therefore al so
rational basis review and, thus, is not in violation of the equal
protection clause of the Hawai‘ State Constitution. Under
rational basis review, HRS 8§ 368-12 furthers a legitimte
governnment interest in preventing discrimnation. Under a strict

scrutiny analysis, HRS § 368-12 unquestionably satisfies a

1 HRS 8§ 368-12 reads:

Notice of right to sue. The [HCRC] may issue a notice
of right to sue upon witten request of the conpl ai nant
Wthin ninety days after receipt of a notice of right to
sue, the conplainant may bring a civil action under this
chapter. The conmission may intervene in a civil action
brought pursuant to this chapter if the case is of genera
i mportance.

(Bol df aced font in original.) (Emphasis added.) Nothing in chapter 368 all ows
a respondent to request and to receive a notice of right to sue.

2
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conpel ling state interest in that respect, and is narrow y-
tailored to that purpose. Because there is no equal protection
violation, HRS chapter 368 does not infringe on an enployer’s
right to a jury trial under article |, section 13 of our State
constitution. Accordingly, | would vacate the contrary judgnent
of the first circuit court. Prior to his retirenent, Justice
Mario Ram |, who heard oral argument in this case, expressed his
joinder with this position.

Finally, while not central to nmy position, | do not
concur with the majority’ s narrow view of the public rights

doctri ne.?

2 No party raises the question of whether a mandatory arbitration
agreenment concerning discrinnation clains such as that in this case
contravenes HRS chapter 368. Qur current case | aw appears to support the
proposition that a valid arbitration agreenent waives all statutory and
constitutional rights. See Brown v. KFC Nat’'|l Mynm. Co., 82 Hawai‘ 226, 921
P.2d 146, reconsideration denied, 86 Hawai‘ 360, 922 P.2d 973 (1996).

However it is expressly stated that the purpose of chapter 368 is
“to provide a mechani sm whi ch provides for a uniformprocedure for the
enforcement of the State’'s discrimnation laws.” HRS § 368-1 (1993) (enphasis
added). The chapter is inclusive, “preserv[ing] all existing rights and
renedi es under such laws.” |d. (enmphasis added). Thus, an arbitration award
rendered outside of HRS chapter 368 may arguably violate the public policy
establishing HRS chapter 368 as the procedure for deciding discrimnation

cases. See |nlandboatnen’s Union v. Sause Bros., Inc., 77 Hawai‘i 187, 194,
881 P.2d 1255, 1262 (App. 1994); cf. Ingle v. Crcuit Cty Stores, |lnc.
F.3d __, No. 99-56570, 2003 W. 21058241, __ (9th Cr. My 13, 2003)

(concluding that an arbitration “agreenment is wholly unenforceable” as to an
enpl oynent discrinmnation claimas the agreenent is “unconsci onabl e under
California contract |law'); Swenson v. Mnagenent Recruiters Int’l, Inc., 872
F.2d 264, 266 (8th Cir. 1989) (recognizing that “any arbitration award
regarding a discrimnation claimcould not be enforced since it would be

agai nst public policy”); Swenson v. Managenent Recruiters Int’'l, Inc., 858
F.2d 1304, 1307 (8th Cir. 1988) (noting that “arbitration is unable to pay
sufficient attention to the transcendent public interest in the enforcenent of
Title VI1"); but see Glner v. Interstate/Johnson Lane Corp., 500 U S. 20, 35
(1991) (holding that a nmandatory arbitration agreenment is valid for clains
under the Age Discrimnation in Enploynent Act).

3
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l.

The majority adopts the proposition that a respondent
enpl oyer (enployer) may appeal a final order fromthe HCRC
adverse to it and “is entitled to a [de novo] jury trial on any
clains that formthe basis for an award of comon | aw danages by
the HCRC.” Majority opinion at 27-28. Several deleterious
effects on the policy and procedure of HRS chapter 368 foll ow
fromthis proposition.

First, under the majority’ s decision, only an enpl oyer
is entitled to a second trial if it is unsuccessful in the
adm nistrative process now in effect. Thus the majority’s
decision grants to the enployer a second proverbial bite at the
apple not afforded to an enployee. HRS § 368-16(a) presently
states that both a “conplai nant and a[n enpl oyer] shall have a
right to appeal froma final order of the commssion[.]”

Qobvi ously, the provision does not provide that one party as
opposed to another is entitled to a new proceeding if
di ssatisfied with the conm ssion’s deci sion.

Second, as in court trials, the purpose of having a
single dispositive adm nistrative proceeding as all owed under HRS
chapter 368 is to conpel the parties to “take the first trial
seriously” and to protect “a victorious party agai nst oppression
by a wealthy, wi shful, or even paranoid adversary.” C.Wight,

A. Mller, and E. Cooper, 18 Federal Practice and Procedure:
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Jurisdiction and Related Matters, § 4403, at 14 (1981)

[ hereinafter, Federal Practice]. Because, under the majority’s

rule, the outconme before the conm ssion is always potentially
subject to a retrial at the enployer’s behest, the admnistrative
heari ng before the comm ssion, see HRS § 368-14 (1993), wll not
provide a neans of formally ending the dispute. Rather, the

majority’s rule invites a “second ordeal[,]” see Federa

Practice, supra, at 15, by way of a jury trial. Accordingly, the

maj ority’s hol ding poses the probability that an enpl oyee who

prevails before the conm ssion will again have to “endure the
harrow ng ordeal of litigation[.]” Federal Practice, supra, at
13.

Third, allow ng duplicative adjudication increases the
burden upon litigants and the judicial system contrary to the
express policies of this court. Wat was tried in the
adm ni strative hearing before the comm ssion will again be

retried before a jury in court. See Mdss v. Anerican Int’|

Adj ustment Co., 86 Hawai‘i 59, 65, 947 P.2d 371, 377 (1997)

(noting that this court “has recognized the inportance of the
efficient use of judicial resources” (citations onmtted)); cf.

Sentinel Ins. Co., Ltd. v. First Ins. Co. of Hawai‘i Ltd., 76

Hawai ‘i 277, 294, 875 P.2d 894, 911 (1994) (noting that a purpose

of res judicata is to “dispense with the delay and expense of two

trials on the sanme issue” (citations onmtted)); Tradew nd Ins.
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Co. v. Stout, 85 Hawai‘i 177, 184, 938 P.2d 1196, 1203 (App.

1997) (observing that the purpose of preventing duplicative
litigation is “to protect litigants fromthe burden of
relitigating an identical issue with the sane party . . . [and
to] pronote[] judicial econony by preventing needl ess

litigation”); Mntana v. United States, 440 U S. 147, 153 (1979)

(explaining that a function of res judicata is “[t]o preclude

parties fromcontesting matters that they have had a full and
fair opportunity to litigate[,] protects their adversaries from
t he expense and vexation attending multiple lawsuits, [and]
conserves judicial resources”).

Fourth, contrary to HRS § 368-16(b), which states that
“[a] conplainant and an enpl oyer shall have a right of appeal
froma final order of the conmmssion[,]” allowing only the
enpl oyer to obtain a retrial deprives the enployee of judicial
review of the conmi ssion’s order as prescribed in HRS § 368-
16(b). Thus the mpjority, in effect, repeals that statutory
provision. In retrial before a jury, the determ nations nmade by
the comm ssion are legally jettisoned, becoming irrelevant in the
court trial and in any resulting appeals fromthe trial.

Fifth, the provision in HRS § 368-1 that expressly
provi des that there shall be a uniform procedure for enforcenent,
is violated. As nentioned, under the majority’s approach, the

present systemis converted into one that extends an enpl oyer two
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opportunities to prevail on the outcone. Significantly, it is
not unforeseeable that a jury verdict may conflict with a prior
deci sion of the comm ssion. Accordingly there will be two
opposi ng deci sions rendered in separate contested proceedings in
t he sane case. Such a consequence will breed public distrust in
the ultinmate disposition of discrimnation cases.

Si xt h, under the system now created by the majority, an

enpl oyee may have to endure an admini strative hearing, a de novo

trial, and any subsequent appeals with all the attendant extra
costs and del ay before any disposition is obtained. The
maj ority’ s approach will increase the expenses borne by an
enpl oyee, even though the statute was designed to m nim ze such
expenses.

Sevent h, under HRS § 368-3 (Supp. 2001), the
comm ssion’s responsibility “[t]o receive, investigate, and
conciliate conplaints alleging any unlawful discrimnatory
practice” without charge to the conplainant is subvert ed.
However, under the majority’s decision, an enployee will be
wi sely advised to hire an attorney for the adm nistrative
proceeding in anticipation that such | egal representation wll be
necessary in a subsequent jury trial. “Such an outcone woul d
waste tinme, nonies, and |ead to inconsistent and unpredictable
application of the law, results which woul d hanper, not further,

the aforenentioned public policies.” Mss, 86 Haw. at 65, 947
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P.2d at 377. The majority’'s formulation is distinctly at odds
with the legislative intent of HRS § 368-3, nanely to resol ve
conplaints in an expeditious and | ess costly nmanner through an
adm ni strative hearing process.

Eighth, the majority effectively abrogates the powers
and functions of the HCRC granted under HRS § 368-3(5) to “order
appropriate legal and equitable relief or affirmative action when
a violation is found[,]” (enphases added), and under HRS § 368-17
(Supp. 2001) to award “conpensatory and punitive danages and
| egal and equitable relief[.]”® As indicated, the majority hol ds
that an enployer is “entitled to a jury trial on any clains that
formthe basis for an award of comon | aw damages [i.e., |lega
damages] by the HCRC.” Majority opinion at 27-28. The majority
has in effect repealed the statutory grant of power to the
comm ssion to award | egal damages, because any such award nay be
superceded by a jury verdict.

In addition, the majority states that the trial court

shall hold an entirely newtrial, thus indicating that any

8 “Where a party does not appeal a final admnistrative decision
t hat deci sion becones final and res judicata.” Hawkins v. State, 900 P.2d
1236, 1240 (Ariz. C. App. 1995) (quoting Guertin v. Pinal County, 875 P.2d
843, 845 (Ariz. Ct. App. 1994)); see also United States v. Utah Constr. &
Mning Co., 384 U.S. 394, 422 (1966) (“Wen an administrative agency is acting
in a judicial capacity and resolved disputed issues of fact properly before it
whi ch the parties have had an adequate opportunity to litigate, the courts
have not hesitated to apply res judicata to enforce repose.” (Citations
omtted)); State v. Higa, 79 Hawai‘i 1, 8, 897 P.2d 928, 935 (“‘ The doctrine
of res judicata and coll ateral estoppel also apply to matters litigated before
an admnistrative agency.’”” (Quoting Santos v. State, 64 Haw. 648, 653, 646
P.2d 962, 966 (1982).)), reconsideration denied, 79 Hawai‘i 1, 897 P.2d 928
(1995).
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equi tabl e determ nations nade by the comm ssion wll be subject
to reversal, again inplicitly overruling the conm ssion’s
authority to nake equitable awards. See majority opinion at 28

n.12 (explaining that “the whole action is tried de novo in the

circuit court[;]” and “[when a jury is called upon to nake
findings in connection with both legal and equitable natters
resting upon the sanme set of facts, the trial court is bound by
the jury’s findings of fact when making its equitable

determ nations[]” (quoting Lee v. Aiu, 85 Hawai‘i 19, 29, 936

P.2d 655, 665 (1997) (citations omtted)). Thus the majority has
created an anonal ous situation—if the comm ssion renders only a
decision requiring equitable relief, no right to a jury trial is
al l owed; on the other hand, if the conm ssion awards any | egal
damages, any conpani on equitable award by the comm ssion is
subject to a jury trial.

The folly of appending a jury trial right to an
existing franework is patent. The majority contends a “drastic

course is unnecessary” and cites Lavelle v. Massachusetts Conm n

Agai nst Discrimnation, 688 N E 2d 1331, 1335 (Mass. 1997) as

“persuasive[.]” Mjority opinion at 28. The primary question is
not whether Lavelle is less “drastic,” for nmultiple solutions can
cone to mnd when we are faced in any case with a | egal dispute.

The crux is not the desirability of a particular course, but



*%*% FOR PUBLICATION ***

whet her we are enpowered to take it. Plainly, innmy view, as to
t he course chosen by the majority, we are not.

Nor do I find Lavelle “persuasive[.]” Significantly,
that decision did not confront the separation of powers issue.
Lavelle is couched and qualified with specul ati on about the
consequences flowng fromit. In whatever way that decision is
used to rationalize or the majority justifies the nullification
of HRS chapter 368, it will not dimnish the adverse effects on

t hose the statute was designed to protect.

.
The majority’s nodification of the statute is plainly
out side the scope of this court’s authority.* It is the
| egislature that is enpowered to enact, or to rewite a statute.

See State v. Bloss, 64 Haw. 148, 166, 637 P.2d 1117, 1130 (1982)

(“I't is not the role of the courts to rewite statutes or
ordi nances in order to cure constitutional defects. That would
be an unconstitutional exercise of |egislative power.”

(Citations omtted.)); State v. Rodrigues, 63 Haw. 412, 416 n.7,

629 P.2d 1111, 1114 n.7 (1981) (“Judicial |egislation should be

practiced only interstitially.” (CGting Hayes v. G1l, 52 Haw.

4 It is apparent that footnote 12 on page 28 of the mgjority’s
opi nion prescribes new law. For instance, there is no foundation in HRS
chapter 368 or any other statute for the proposition that “[b]y electing to

seek a jury trial . . . the respondent waives his or her right to appellate
review of the HCRC s final order in the circuit court, and the whole action is
tried de novo in the circuit court.” Mjority opinion at 28 n. 12

10
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251, 254, 473 P.2d 872, 875 (1970).)); State v. Abellano, 50 Haw.

384, 386, 441 P.2d 333, 335 (1968) (“For this court to attenpt to
rewite the ordinance to cure the constitutional defect woul d be

an unconstitutional exercise of legislative power.”); cf. Biscoe

v. Tanaka, 76 Hawai‘i 380, 383, 878 P.2d 719, 722 (1994)

(recogni zing that “the separation of powers doctrine applies to
the Hawaii state governnent” and concluding that a depart nment
“may not exercise powers not so constitutionally granted .

unl ess such powers are properly incidental to the performnce by
it of its own appropriate functions” (citations omtted)); Pray

v. Judicial Selection Commn, 75 Haw. 333, 353, 861 P.2d 723, 732

(1993) (noting that the separation of powers doctrine is intended
““to preclude a commngling of . . . essentially different powers
of government in the sane hands’ and thereby prevent a situation
where one departnent is ‘controlled by, or subjected, directly or
indirectly, to the coercive influence of either of the other
departnments’” (citations omtted) (ellipsis points in original));
Augafa, 92 Hawai‘i at 470, 992 P.2d at 739 (holding that a court
does not have the authority to direct the legislature to adopt a
stat ute because such “action is not ‘reasonabl[ly] necessary to

effectuate [the court’s] judicial power[,] (citation omtted),
and is in violation of the separation of powers doctrine).
Fundanmental |y, this court avoids rewiting statutes for

both constitutional and practical reasons. As to the fornmer, it

11
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is recogni zed that the “constitution is violated where one branch
i nvades the territory of another, regardl ess of whether the
encr oached- upon branch approves the encroachnment.” 1 N. Singer,

Sut herland Statutory Construction 8 3.06, at 55 (5th ed. 1992-

94). Thus, “neither the courts nor the adm ni strative agencies
are enpowered to rewite statutes to suit their notions of sound
public policy when the |legislature has clearly and unanbi guously

spoken.” Sutherland Statutory Construction, supra at 55.

The California Suprenme Court addressed the separation

of powers issue in Kopp v. Fair Political Practices Conmmin, 905

P.2d 1248 (Cal. 1995). In Kopp, the California court enphasized

that “it is inpermssible for a court to reform by supplying

ternms that disserve the Legislature’s or electorate’ s policy
choices.” 1d. at 1284 (underscored enphasis added, italicized
enphasis in original). 1In a concurrence, Justice Msk reasoned
that “courts have no general authority by virtue of the judicial
power to rewite a statute, even to salvage its validity.
Rewiting would amount to anmendment.” |1d. at 1292 (Mosk, J.,
concurring). He noted that as a policy matter, “enactnent of a
statute would not be [the] end of the |egislative process but
only the beginning; it would not render order but only invite
chaos.” 1d. at 1292.

Moreover, as a practical matter, this court is not

suited to handle the nyriad details involved in anendi ng or

12
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nodi fying a statute. Over a period of decades, the |legislature
has, after |ong experience, created a detailed statutory schene
to di scourage discrimnatory conduct. Qur proceedi ngs do not
allow for the participatory input of the public and other
interested groups. W do not cultivate the expertise necessary
to resolve matters of policy involved in creating a new statutory
schene.

Under either analysis, the majority |acks the
constitutional authority to rewite HRS chapter 368 in a fashion
that ignores the legislative intent and policy factors which
underlie that chapter. As stated infra, the legislative intent
was to create a systemthat is accessible, expeditious, and cost
efficient. The mpjority’ s rule, however, dim nishes access,

del ays the process, and increases the costs.

.
Turning to the nerits of the case, the enployers-
Plaintiffs in this case argue that HRS § 368-12 and Hawai ‘i

Adm ni strative Rules (HAR) § 12-46-20 (1993),° which allow a

5 HAR § 12-46-20 states:

Notice of right to sue.

(a) A notice of right to sue shall authorize:
(1) A conplainant alleging violations of chapters
368, 378 [regarding illegal discrimnnatory enploynment
practices], or 489 [addressing discrimnation in
public accommdations], HRS, to bring a civil suit
pursuant to section 368-12, HRS, within ninety days
after receipt of the notice;

(conti nued...)

13
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person who files a conplaint with the HCRC and who receives a
“notice of right to sue” to “bring a civil action under
chapter [368],” HRS § 368-12, but does not provide the sane
procedure to an enployer, violates their right to equal
protection of the |aws inasnuch as it inpinges upon the
fundamental right to a jury trial.® Accordingly, they submt

that HRS 8 368-12 should be rul ed unconstitutional.

5(...continued)

(b) A request, in witing, my be made to the executive
director to issue a notice of right to sue
(1) At any tine after the filing of a conplaint with
the commi ssion, and no later than three days after the
concl usi on of the scheduling conference provided for
in section 12-46-19, by a conplai nant all egi ng
violations of chapters 368, 378, or 489, HRS;

(c) The conmission’s executive director shall issue a
notice of right to sue provided that the commi ssion has not:
(1) Previously issued a notice;
(2) Entered into a conciliation agreenment to which
the conplainant is a party; or
(3) Filed a civil action.
(d) The commission’s executive director shall issue a
notice of right to sue:
(1) Upon dismssal of the conplaint pursuant to
section 12-46-11; or
(2) Were the commission has entered into a
conciliation agreenent to which the conplainant is not
a party pursuant to section 12-46-15(d).

(Bol df aced font in original.) (Enphases added.)
6 Article |, section 13 of the Hawai‘ Constitution reads:

In suits at conmon | aw where the value in controversy
shal | exceed five thousand dollars, the right of trial by
jury shall be preserved. The |legislature nay provide for a
verdict by not less than three-fourths of the nenbers of the

jury.
14
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V.

Under the equal protection doctrine, HRS chapter 368
nmust satisfy either strict scrutiny or rational basis review
This court has held that “[w henever a denial of equal protection
of the laws is alleged, as a rule our initial inquiry has been
whet her the legislation in question should be subjected to
“strict scrutiny’ or to a ‘rational basis’ test.”’ Baehr v.
Lewin, 74 Haw. 530, 571, 852 P.2d 44, 63 (1993) (quoting Nakano

v. Matayoshi, 68 Haw. 140, 151, 706 P.2d 814, 821 (1985)).

Strict scrutiny is ordinarily applied where | aws involve suspect
classifications or fundanmental rights, and rational basis review

is traditionally applied in all other situations.

This court has applied strict scrutiny analysis to | aws
classifying on the basis of suspect categories or inping ng
upon fundanmental rights expressly or inpliedly granted by
the constitution, in which case the |aws are presuned to be
unconstitutional unless the state shows conpelling state
interests which justify such classifications, and that the
laws are narrowy drawn to avoi d unnecessary abridgnents of
constitutional rights.

By contrast, where suspect classifications or
fundamental rights are not at issue, this court has
traditionally enployed the rational basis test. Under the
rational basis test, we inquire as to whether a statute
rationally furthers a legitinate state interest. Qur
i nquiry seeks only to determne whether any reasonabl e
justification can be found for the |egislative enactnent.

Id. (enphases added) (citations, quotation marks and brackets

omtted). Thus, strict scrutiny review applies to HRS § 368-12

7 The United States Suprenme Court has al so formul ated an
internedi ate “substantial relationship” test in an equal protection analysis
and applied it to gender-based classifications. See, e.qg., Califano v.

Gol dfarb, 430 U.S. 199 (1977); Craig v. Boren, 429 U S. 190 (1976).

15
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if it either 1) discrimnates against a suspect class or 2)
viol ates a fundanmental right.

Simlar to federal case |law, our decisions hold that
“[a] suspect classification is one where the class of individuals
formed has been ‘saddled with such disabilities, or subjected to
such a history of purposeful unequal treatnment, or relegated to
such a position of political powerlessness as to conmand
extraordinary protection fromthe majoritarian political

process. State v. Hatori, 92 Hawai‘i 217, 225, 990 P.2d 115,

123 (App. 1999) (quoting State v. Sturch, 82 Hawai‘ 269, 276

n.8, 921 P.2d 1170, 1177 n.8 (App. 1996); see also In re

Application of Herrick, 82 Hawai ‘i 329, 346 n. 14, 922 P.2d 942,

959 n. 14 (1996). The renoval provision differentiates only
bet ween conpl ai nants and enpl oyers in HCRC proceedings. Plainly,
Plaintiffs, as enployers in the HCRC proceedi ng, did not bel ong
to a suspect class, nor do they claimsuch status.

Wth respect to whether HRS § 368-12 i npinges on a
fundanmental right, the question is whether the right is centra
to traditional notions of liberty:

[I]n a concurring opinion [in Giswold v. Connecticut, 381
U S. 479 (1965)], Justice Gol dberg observed that judges
“determ ning which rights are fundanental” nust | ook not to
“personal and private notions,” but
to the “traditions and collective consci ence of our
people” to determ ne whether a principle is “so rooted
there . . . as to be ranked as fundanental .” .
The inquiry is whether a right involved “is of such a
character that it cannot be denied wi thout violating
those ‘fundanental principles of liberty and justice

16
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which lie at the base of all our civil and politica
institutions' . . . .”
Id. at 493 (CGoldberg, J., concurring) (citations omtted).

Baehr, 74 Haw. at 556, 852 P.2d at 57 (brackets omitted)
(ellipses points in original) (enphasis added). It is easily
confirmed that the right to a jury trial is a fundanental right.
See Haw. Const., art. |, 8 13 (“The right of trial by jury as
given by the Constitution or a statute of the State or the United

States shall be preserved to the parties inviolate.”); see also

Mehau v. Reed, 76 Hawai‘i 101, 110, 869 P.2d 1320, 1329 (1994)

(“The right to jury trial is inviolate in the absence of an
unequi vocal and cl ear showi ng of a waiver of such right either by
express or inplied conduct.” (Citations and brackets omtted.)).
Hence, Plaintiffs maintain that the renoval procedure infringes
upon their right to a jury trial. The “right” involved, however,
is not the right to a jury trial; rather the procedure chall enged
is the opportunity afforded to enpl oyees to renove the case from

an adnmnistrative proceeding to a judicial forum

V.

A
First, it should be clear that the exercise of the
renoval provision by a conplainant does not automatically or
Inevitably result in a jury trial. Under HRS § 368-12, the

conplainant is entitled to nmake a request for the right to sue in

17
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court. Wile in many cases a conpl ai nant maki ng the request may
elect a jury to hear the court case, he or she could instead
choose a trial before a judge only. Manifestly, then, resort to
t he renoval provision does not outright grant the right to a jury
trial to the conpl ainant and deny it to an enployer. Therefore,

it is not the right to a jury trial per se that is afforded the

conpl ai nant, but the opportunity to choose a different forum

B.

| f a conpl ai nant does not renobve the case fromthe HCRC
agency process, as is the case here, both the conplainant and the
enpl oyer will be afforded the sane rights in the HCRC
proceedi ngs. On the other hand, if a conpl ainant chooses to
remove the case, either the conplainant or the enpl oyer may el ect
to have a jury proceeding in the circuit court. Thus, once a
conpl ai nant exercises his or her “right to sue,” the conpl ai nant
and enpl oyer(s) in HCRC proceedi ngs alike have the opportunity to
request a jury trial -- either or both may exercise their rights
to ajury trial (when a conpl ai nant chooses to transfer the case
to court) or both cannot do so (when a conpl ai nant chooses an
adm nistrative hearing). The question then is not whether
Def endant s- Appel l ants Darryllynne Sinms and Tammy Qui nata have
been deni ed access to a jury trial, but whether the option to

choose a particular forumis a fundanental constitutional right.

18



*%*% FOR PUBLICATION ***

In that regard, it cannot be said that the right to choose a
particular forum®“is of such a character that it cannot be denied
wi t hout violating those *fundanental principles of liberty and

justice which lie at the base of all our civil and political

institutions.”” Baehr, 74 Haw. at 556, 852 P.2d at 57 (quoting

Giswld, 381 U S at 493 (Col dberg, J., concurring).

VI .
Hence, inasmuch as HRS 8§ 368-12 involves the renoval of
the case froman adm nistrative proceeding to a judicial one
rather than the right to select a jury trial, a rational basis

test is applicable. The rational basis test involves tw parts:

We apply a two-step test to determ ne whether a statute
passes constitutional scrutiny under the rational basis
test. [See] Del Rio v. Crake, 87 [Hawai‘i] 297, 305, 955
P.2d 90, 98 (1998). *“First, we nust ascertain whether the
statute was passed for a legitimte governnental purpose.”
Id. (citations omitted). Second, if the purpose is
legitimate, the court nust deternine whether the statute
rationally furthers that legiti mate government interest.
[See] [i]ld. In meking that inquiry, “a court will not | ook
for enpirical data in support of the statute. It will only
seek to deternine whether any reasonable justification can
be conceived to uphold the legislative enactment.” |d.
([italicized] enphasis in original) (citing Housing Fin. &
Dev. Corp. v. Castle, 79 [Hawai‘i] 64, 86, 898 P.2d 576, 598
(1995)). In other words, could “the lLegislature have
rationally believed that the statute would pronpte its
objective.” Del R o, 87 [Hawai‘i] at 305, 955 P.2d at 98.

State v. Friedman, 93 Hawai i 63, 73-74, 996 P.2d 268, 278-79

(2000) (enphases added) (brackets and ellipsis points omtted);

see also Sturch, 82 Hawai‘i at 276, 921 P.2d at 1177 (expl ai ni ng

that, under the rational basis test, “‘[t]he test of
constitutionality is whether [the] statute has a rational
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relation to a legitimate state interest’” (quoting Maeda V.
Areni ya, 60 Haw. 662, 669, 594 P.2d 136, 141 (1979))).
Applying the rational basis test, it is evident that
the prevention of discrimnation and the enforcenent of anti-
discrimnation | aws enbodies a | egitinmate governnent purpose.

Cf. Pollard v. E. |I. DuPont de Nempurs, Co., 213 F.2d 933, 946

(6th Cr. 2000) (characterizing the maki ng of “reasonabl e damages
available to all other victins of intentional discrimnation

wi t hout being forced to linmt the damages already available to
victinms of racial and ethnic discrimnation” as a “legitimte

pur pose”), reversed on other grounds by, Pollard v. E. |. DuPont

de Nonmoburs & Co., 532 U. S. 843 (2001). Moreover, as HRS chapter

368 neets the higher standards of strict scrutiny, see infra

Parts VII1. &VIII., it a fortiori satisfies a rational basis
t est.

AV/ I I

A

Assum ng, argquendo, that the choice of forum under HRS
8§ 368-12 nust be subjected to a strict scrutiny analysis, the
renmoval procedure both serves a conpelling state interest and is
narrow y-tailored to nmeet that interest. |In applying a strict
scrutiny analysis, this court presumes such laws “to be

unconstitutional unless the state shows conpelling state
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interests which justify such classifications, and that the |aws

are narrowy drawn to avoid unnecessary abridgnents of

constitutional rights.” Baehr, 74 Haw. at 571-72, 852 P.2d at

63-64 (citations, brackets and internal quotation marks omtted)
(enphases added). To satisfy the strict scrutiny test, then, it
must be denonstrated that (1) HRS § 368-12 fulfills a conpelling

state interest, and (2) this statute is narrowy drawn.

B

W thout a doubt,® the prevention of discrimnation in
the State of Hawai‘i serves a conpelling state interest. The
Hawai i Constitution mandates that an individual will not “be
deni ed the enjoynent of the person’s civil rights or be
discrimnated against[.]” Haw. Const. Art. | 8 5. In consonance
with this guarantee, the |egislature adopted HRS chapter 368 to
provide “a forum[in the formof the HCRC] which is accessible to
any [person] who suffers an act of discrimnation”. Stand. Comm
Rep. No. 372, in 1989 House Journal, at 984. The intent was to
“establish a strong and viable commi ssion with sufficient
enforcenment powers to effectuate the State’s conmitnent to
preserving the civil rights of all individuals.” Stand. Comm

Rep. No. 372, in 1989 House Journal, at 984.

8 No party contends that the prevention of discrimnationis not a
conpelling state interest. Even Plaintiffs “do not dispute that the
prevention of unlawful discrimnation could qualify as a ‘conpelling state
interest[.]"”
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Hawaii’s consistent legislative efforts to elimnate
di scrim nati on have been repeatedly recognized by this court.

See Hyatt Corp. v. Honolulu Liquor Conmn, 69 Haw. 238, 244, 738

P.2d 1205, 1209 (1987) (commenting on Hawaii’'s anti -
discrimnation laws and stating that “[t]he strength of this

expressed public policy . . . is beyond question”); Furukawa v.

Honol ul u Zool ogical Soc'y, 85 Hawaid 7, 17, 936 P.2d 643, 653,

(“As a renedial statute designed to enforce civil rights
protections and renedy the effects of discrimnation, Chapter 368
shoul d be liberally construed in order to acconplish that

purpose.” (Quoting Flores v. United Air Lines, 70 Haw. 1, 757

P.2d 641 (1988).)), reconsideration denied, 85 Hawai‘ 196, 940

P.2d 403 (1997).

The | egi sl ature enacted HRS chapter 368 “to nore
effectively enforce the State’s discrimnation | aws,” Stand.
Comm Rep. No. 1190, in 1989 House Journal, at 1269, and to
“establish[] a uniform procedure for the handling of
di scrim nation conplaints by the comm ssion which ensures
expedi ti ous processing while protecting due process rights and
access to justice for all conplainants.” Stand. Comm Rep. No.
739, in 1989 Senate Journal, at 1085. The chapter itself
expressly states that it creates a “nechani sm which provides for

a uni form procedure for the enforcenent of the State’'s

discrimnation laws[.]” HRS 8§ 368-1 (enphasis added).
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In that regard, it is plain that HRS § 368-12
rationally furthers the objective of preventing discrimnation.
The legislative history of that section is silent as to the
removal procedure. But where, as here, the legislative history
of a statute does not expressly address the statute, “we may
consi der how the | egislature would have intended the | egislation
to be applied.” Sturch, 82 Hawai‘i at 278, 921 P.2d at 1179.

HRS chapter 368 was enacted as a response to a perceived

i neffectual enforcenent of discrimnation |aws.

Presently, statutorily nmandated enforcenent
responsibilities for the State’'s discrimnation |aws are
divided primarily anmong several agencies within the
departnent of commerce and consuner affairs. Enforcenent of
discrimnation laws is only one of nany other inportant
functions of these departnments and the enforcenent prograns
must conpete with other departnental progranms for priority
status. Typically, the enforcenent agencies are hanpered in
their delivery of services because of limted fiscal and
per sonnel resources.

Conf. Com Rep. No. 289, in 1988 Senate Journal, at 717 (enphasis
added.) In that light, several rational justifications for the
provi sion can be perceived as furthering the overall purpose of
the statute.

For exanple, as HCRC argues, it may reasonably be
posited that the legislature intended that only conpl ai nants
shoul d have the right to renove cases because: (1) enployers
could transfer cases to court, burdening conplainants with the
financial demands of court litigation and excluding froma renedy

t hose conpl ai nants who woul d be unable to bear litigation
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expenses; (2) conplainants should have the benefit of an

adm ni strative conplaint-investigation-screening-conciliation
process that woul d nore speedily resolve clainms; (3) if given the
reci procal right, enployers nmay choose to renove the case at an
early stage, thwarting the | egislative objective of resolving the
case in a nore efficient and | ess expensive procedure than that
obtainable in court litigation; and (4) frivolous civil rights
conplaints that might otherw se overburden the court could be
adm nistratively screened. Thus, HRS § 368-12 rationally
furthers several legitimate state interests in providing a

uni form econom cal, and speedy resolution of civil rights

conpl ai nts.

VI,
Plaintiffs allege that HRS § 368-12 is not narrowy

drawn inasmuch as it “conpletely denies the right to jury trial

to an [enployer] if the conpl ai nant chooses not to seek a right
to sue letter.”® (Enphasis in original.) This assunes that an
enpl oyee is entitled to a jury trial upon filing of a conpl aint
with the commi ssion. The statute operates exclusively in the

area of discrimnation and mandates that any discrimnated party

® Plaintiffs also argue that HCRC cited to evidence in its opening
brief regarding this issue that was not been presented to the trial court at
the time the court considered the summary judgnent notion but, rather, that
such evidence was subnitted subsequently, at the notion to stay injunction.
Because it is unnecessary to consider such evidence in rendering a decision in
this case, whether HCRC cited to i nappropriate evidence is i mmteri al
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file first wwth the comm ssion. See HRS 88 368-11 & 368-12
(1993). Hence, all conplaints nust be administratively initiated
and no right to a judicial action under HRS § 368-12 exi sts,
except in HRS § 515-9 (1993) proceedi ngs invol ving housing

di scrim nation, where one is expressly given.® In the event the
conpl ai nant does not renove the case, plainly there is no

di scrimnation inasmuch as none of the parties would have a jury
trial and the clear intent of the statute was to give preference

to an admi nistrative disposition.

A

The renoval provision is narrowy drawn, in |ight of
the conpelling state interest involved. As argued by the HCRC,
the adm ni strative agency nechani sm encourages individuals with
nmeritorious, but |ower value clains, to initiate and pursue a
di scrimnation conplaint.! On the other hand, allow ng
i ndividuals with strong liability cases to file in court
encourages the vigorous enforcenent of state anti-discrimnation

| aws and creates a body of case |aw that gui des enpl oyer-enpl oyee

10 See di scussion infra, Part X

u This system has been very effective in handling and resol vi ng
conplaints. HCRC attests that in 1999-2000 the commi ssion consi dered 660
conpl aints of discrimnation and issued 44 determ nations that cause existed.
Thus, a nmajority of the conplaints were resolved by the HCRC, presumably
through a determination that no cause existed, nediation, or pre-determnination
settlenents. These statistics serve to illustrate the effectiveness of the
current system As noted infra, other approaches have been tried by the
| egi sl ature, but have failed.
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I nteractions.

As the legislature inplicitly found, allow ng an
enpl oyer to choose the forumwould all ow enpl oyers to transfer a
case to circuit court in a situation where an enpl oyee coul d not
afford the time or expense necessary to litigate a claimin
court. At trial, the HCRC Executive Director attested that “few
private plaintiffs’ attorneys specialize in discrimnation cases”
and those that do often require substantial client deposits,
whi ch are unaffordable by nost civil rights conplainants. Thus,
any ot her approach would frustrate the conpelling state interest
behi nd HRS § 368-12 and would not be “narrowy drawn.”!* See

Baehr, 74 Haw. at 571, 852 P.2d at 821.

B
As mentioned, prior to the enactnent of HRS chapter
368, the legislature found that previous statutory schenmes had

failed to effectively enforce anti-discrimnation | aws. See

12 SCl cites the Federal Equal Enpl oynment Opportunity Conm ssion
(EECC) as an exanple of a nodel that protects public interests, while al so
all owi ng an enpl oyer access to a jury trial. Under federal |aw, should

settlement efforts by the EECC fail against a private enployer, then the EECC
may initiate a lawsuit against the enployer in the United States district
court. See 42 U S.C. § 2000e-5(f)(1) (1994). A conplainant has aright to
intervene in this litigation.

There is, however, nothing to denonstrate the simlarity between
this national statute and the decades of experience that Hawai‘i has had in
addressing discrimnation, particularly in light of express |legislative
findings that previous efforts had failed as a result of the burden and
expense of litigation. To follow an EECC approach woul d force the HCRC and
the claimant, if he or she wi shes representation in the suit, to bear the
expense of litigation. This goes directly against the purported objectives of
t he HCRC.
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Legi sl ative Auditor of Hawai‘i, Rep. No. 89-8, A Study on

| npl enentation of the Gvil R ghts Comm ssion, 15-16 (1989)

[ hereinafter, Auditor’s Report] (finding that agencies |acked the
resources to investigate and prosecute discrimnation clains

properly). Simlar to this case, in MO oskey v. Honolulu Police

Dept., 71 Haw. 568, 577-79, 799 P.2d 953, 958-59 (1990), this
court recogni zed that ineffective prior nmethods of investigating
drug use could not be categorized as less restrictive for
pur poses of a fundanental right. |In MC oskey, a police officer
argued that a nandatory urine drug testing programviol ated “her
right of privacy as guaranteed by article I, section 6[] of the
Hawaii Constitution.” 1d. at 573, 799 P.2d at 956. This court
concl uded that drug testing was the | east restrictive manner to
curb drug use because “[i]n the past, the traditional nethod of
i nvestigation by direct observation ha[d] proven to be
ineffective . . . [and] also ineffective was the use of crimnal
i nvestigations.” 1d. at 577, 799 P.2d at 958.

As the |l egislature has noted, and previous history has
denonstrated, prior approaches failed to protect enployees
agai nst discrimnation. Thus, those approaches cannot be
considered nore “narrowWy drawn[,]” Baehr, 74 Haw. at 571, 852
P.2d at 821, under the circunstances as they do not acconplish
the conpelling state interest of reducing and elim nating

di scrim nati on.
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I X.

Citing Baehr, 74 Haw. at 581, 852 P.2d at 67,
Plaintiffs argue that statutes that “den[y] different classes of
persons disparate access to a fundamental civil right” do not
all ow for the equal enjoynent of substantive rights. (ltalicized
and underscored enphasis in original). But Baehr itself is
di stingui shabl e i nasmuch as it focused on the suspect
classification prong of the strict scrutiny test, rather than the
fundanmental rights question. In any event, any holding in Baehr
regardi ng fundanental rights is not applicable to the instant
case because, as discussed supra, renoval to a judicial forum
froma HCRC adm ni strative proceeding is not a fundanental right.

Moreover, as alluded to before, Plaintiffs are not
deni ed equal access to a jury trial. Upon an exercise of the
right to sue, both Plaintiffs and Defendants have the sane
opportunity to request a jury trial. Wat Defendants are granted
is the opportunity to continue pursuing their clains in an
adm nistrative setting or to bring their cases in court. That
| egi sl ati ve di spensation afforded Defendants enpl oyees is
supported by rational objectives underlying HRS § 368-12. See

di scussi on supra.
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X.

Plaintiffs urge that HRS § 368-12 is overincl usive
because it prevents enployers in HCRC proceedi ngs fromopting out
of the process, even where the conpl ainant can afford the costs
of a circuit court trial. “In those cases,” Plaintiffs argue,
“the purported policy justification for the denial of the
constitutional right to [enployers] is not served[,]” resulting
inafailure to neet the strict scrutiny test.

Plaintiffs argunment, however, pays heed to only one
aspect of the policy underlying HRS chapter 368. That chapter

al so intended to ensure efficient and uniform i.e. consistent,

enforcement of the state’s anti-discrimnation laws. The
i ncl usi on of conpl ainants who may be able to afford the expenses
of court litigation would not be inconsistent with such goals.
Plaintiffs also maintain that the statute is underinclusive
because it does not include housing discrimnation respondents in
HRS 8§ 515-9 proceedings'® in the group precluded fromopting out.
It is unclear how the clained underincl usiveness in
fact violates Plaintiffs’ own equal protection rights. 1In any

event, “[a] statute does not violate the equal protection clause

13 HRS 8§ 515-9 provides that “[t]he civil rights conmi ssion has
jurisdiction over the subject of real property transaction practices and
di scrimnation nade unlawful by this chapter.” It also states that “[c] hapter
368 to the contrary notw thstanding, after a finding of reasonabl e cause,
[ HCRC has the power] to notify the conplainant, respondent, or aggrieved
person on whose behal f the conplaint was filed, that an el ection may be nmade
to file a civil action in lieu of an adninistrative hearing.” HRS § 515-9(3).
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merely because it could have included other persons, objects, or

conduct within its reach.” State v. Freitas, 61 Haw 262, 273,

602 P.2d 914, 923 (1979) (citing Janes-D ckenson Co. v. Harry,

273 U.S. 119, 125 (1927). This is because,

“[t]he legislature is free to recogni ze degrees of harm and
it my confine its restrictions to those cl asses of cases
where the need is deenmed to be the clearest.” Mller v.
Wlson, 236 U S. 373, 384 (1915). And “if the law
presumably hits the evil where it is nost felt, it is not to
be overthrown because there are other instances to which it
m ght have been applied.” 1d.

Id. at 273-74, 602 P.2d at 923 (sonme parentheses omtted). By
attacking the classification, Plaintiffs bear the burden of
showing that it is arbitrary and capricious. See id. at 272, 602
P.2d at 922 (“[B]ecause a statute is presuned to be
constitutional, the party challenging the constitutionality of a
statute on equal protection grounds bears the heavy burden of
showi ng that the statute is arbitrary and capricious, and as
such, objectionable.” (Footnote and citations omtted.)). They
have failed to do so here.

Moreover, citing Standing Commttee Report No. 627-92,
in 1992 House Journal, at 1126, HCRC expl ains that, unlike HRS
chapter 368, HRS § 515-9 was created “to conform|[c] hapter 515
with the federal Fair Housing Amendnents Act, thereby avoi ding
decertification of the HCRC by [the federal] H ousing and]

U rban] D[ evel opnment agency].” |Indeed, the stated purpose of the
statute “is to conformreal estate transactions law to the

Federal Fair Housing Anendnents Act of 1988, which protects the
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di sabl ed from housing discrimnation.” Stand. Com Rep. No. 627-
92, in 1992 House Journal, at 1126. Thus, Plaintiffs have failed
to establish how the refusal to apply the conplainant-only
removal provision to chapter 515 cases was arbitrary and

capri ci ous.

Xl .

Al t hough not dispositive to ny analysis, | believe the
majority errs in holding that the “public rights” doctrine would
not be applicable to the i mediate case. The United States
Suprenme Court has held that there is no right to a jury trial
under the Seventh Amendnent where Congress has assigned the

adj udi cation of “public rights” to a governnent agency. Thus,

[i]f aclaimthat is legal in nature asserts a “public
right,” as we define that term. . . , then the Seventh
Amendnent does not entitle the parties to a jury trial if
Congress assigns its adjudication to an administrative
agency . . . of equity. The Seventh Amendnent protects a
litigant’s right to a jury trial only if a cause of action
is legal in nature and it involves a natter of “private
right.”

G anfinanciera v. Nordberg, 492 U S. 33, 42 (1989) (citations

omtted). In Atlas Roofing Co. v. COccupational Safety & Health

Revi ew Commin, 430 U.S. 442 (1977) (holding that, when Congress

enacted the Cccupational Safety and Health Act of 1970 and
provided for civil penalties for its enforcenent, thereby
creating new “public rights,” and then assigned adjudi cati ons of

their enforcenment to an adm nistrative agency, lack of a jury
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trial at the proceedings did not violate the Seventh Amendnent),

t he Court expl ained that,

[a]t least in cases in which “public rights” are being
litigated, e.g., cases in which the Governnent sues in its
sovereign capacity to enforce public rights created by
statutes within the power of Congress to enact[,] the
Sevent h Amendnent does not prohibit Congress from assigni ng
the factfinding function and initial adjudication to an
adm nistrative forumwith which the jury would be

i nconpati bl e.

Id. at 450 (enphasis added.). The Atlas Roofing court concl uded

that, “when Congress creates new statutory ‘public rights,’” it
may assign their adjudication to an adm nistrative agency with
which a jury trial would be inconpatible, wi thout violating the
Seventh Anendnent’s injunction that jury trial is to be
‘preserved’ in ‘suits at comon law.’” 1d. at 455. In

G anfinanciera, the Court clarified what it neant by “public

rights” as opposed to a “private right”:

Al though we left the term“public rights” undefined in
Atlas, we cited Crowell v. Benson, 285 U. S. 22 (1932)

approvingly. In Cowell, we defined “private right” as “the
liability of one individual to another under the |aw as
defined,” id. at 51, in contrast to cases that “arise

bet ween the CGovernnment and persons subject to its authority
in connection with the perfornmance of the constitutiona
functions of the executive or |leqgislative departnents.” 1d.
at 50, 52.

G anfinanciera, 492 U S. at 51 n.8 (enphases added). It pointed

out that, “[i]n certain situations, of course, Congress nay
fashi on causes of action that are closely anal ogous to conmon-| aw
clains and place them beyond the anbit of the Seventh Anendnent
by assigning their resolution to a forumin which jury trials are

unavail able.” 1d. at 52 (enphasis in original) (citations
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omtted). However, “[u]lnless a |l egal cause of action involves
“public rights,’” Congress may not deprive parties litigating over
such a right of the Seventh Amendnment’s guarantee to a jury
trial.” 1d. at 583.

Thus a private dispute nay be subject to a
conpr ehensi ve regul atory schene in which the governnent is

i nvol ved. In Thomas v. Union Carbide Agric. Prods. Co., 473 U. S

568 (1985), the Court exam ned “whether Article IIl of the
Constitution prohibits Congress from sel ecting binding
arbitration . . . as the nechanismfor resol ving di sputes anong
participants in [the] F[ederal] I[nsecticide,] F[ungicide, and ]
Rl odenticide Act]’'s [(FIFRA)] pesticide registration schene.”
Id. at 571. The Court determned that it did not. See id.

Justice Brennan, in his concurring opinion (which is repeatedly

cited to in Ganfinanciera), explained that

the dispute arises in the context of a federal regulatory
schenme that virtually occupies the field. . . . This case
in other words, involves not only the congressiona
prescription of a federal rule of decision to govern a
private dispute but also the active participation of a
federal regqulatory agency in resolving the dispute.

Al 't hough a conpensation di spute under FIFRA ultimately
involves a deternination of the duty owed one private party
by another, at its heart the dispute involves the exercise
of authority by a Federal Governnent arbitrator in the
course of adnministration of FIFRA's conprehensive regul atory
schenme. As such, it partakes of the characteristics of
standard agency adj udi cati on.

Id. at 600 (Brennan, J., concurring) (enphases added) (citation

omtted).
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The majority contends that the public rights doctrine
does not apply in this case because the HCRC sought nonetary
damages and is seeking to enforce a private right in the
adj udi cation of liability between one individual and another. In
deciding civil rights cases in the past, this court has | ooked to

the federal courts for guidance. See Furukawa, 85 Hawai‘ at 13,

936 P.2d at 650 (noting that while federal |aw and “a federal
court’s interpretation . . . [of that law] is not binding on this
court’s interpretation of civil rights laws, it can be a usefu
analytical tool”). Plainly, in the present case, a public right

is invol ved. I n Equal Enpl oynent Opportunity Conmin v. Waffle

House, Inc., 534 U S. 279 (2002), the United States Suprene Court

hel d that the fact that an enpl oyee had signed a mandatory
arbitration agreenent does not preclude the Equal Enpl oynent
Qpportunity Conm ssion (EECC) from seeking different types of
relief, even victimspecific relief. See id. at 295. The
Suprene Court reasoned that “the agency nay be seeking to
vindicate a public interest, not sinply provide make-whol e reli ef

for the enpl oyee, even when it pursues entirely victimspecific

relief. To hold otherwi se would underm ne the detail ed
enforcement schenme created by Congress[.]” 1d. at 296 (enphasis
added). Thus, contrary to the majority’s position, the HCRC is
enforcing public rights even when it seeks nonetary danages to be

awar ded one i ndivi dual from anot her
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In Iight of the purpose and provisions of HRS chapter

368, see supra, the rationale set forth in Atlas Roofing, Waffle

House, and Granfinanciera is applicable. Applying it to the

I nstant case, HRS chapter 368 obviously pertains to “public
rights.” In enacting HRS chapter 368, the |legislature acted for
a valid legislative purpose, that of ensuring the consistent and
effective enforcenent of civil rights. See discussion supra.
The enactnent of chapter 368 was manifestly within the
| egi sl ative power. See Haw. Const. Art. IIl, 8 1 (“The
| egi sl ative power of the State shall be vested in a
| egislature[,] . . . [s]uch power shall extend to all rightfu
subj ects of |egislation not inconsistent with this constitution
or the Constitution of the United States.”) Chapter 368 is
concerned wi th governnent enforcenment of public discrimnation
| aws and not strictly with “private rights” such as “the
liability of one individual to another.”

Under chapter 368, the State, through the HCRC, is
authorized to sue persons to enforce public rights in connection

with enforcing anti-discrimnation | aws, an executive function.

See Furukawa, 85 Hawai‘i at 17, 936 P.2d at 654 (“The Conmm ssion
provi des the nechani smfor enforcenent of discrimnation |aw in
Hawai i. As a renedial statute designed to enforce civil rights

protections and renedy the effects of discrimnmnation, Chapter 368
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shoul d be liberally construed in order to acconplish that
purpose.” (G tations omtted.)).

Consequently, article I, section 13 of the Hawai ‘i
Constitution would not “prohibit [the |egislature] from assigning
the fact finding function and initial adjudication to an

adm nistrative forum” Atlas Roofing, 430 U. S. at 449, rather

than to a court. In that respect, the right to jury trial in the
Hawai ‘i Constitution does not preclude the legislature “from
assigning their resolution to a forumin which jury trials are
unavailable.” 1d. Wre “private rights” involved, however, the
right to jury trial, as enbodied in our constitution, would
prevail .

As in Thomas, HRS chapter 368 requires HCRC s active
participation in the context of a conprehensive state regul atory
scherme in resolving the dispute between Defendants and
Plaintiffs. Although the procedures involve a determ nation of
the duty owed by one party to another, the regulatory schene
i nvol ves the exercise by HCRC of its powers in adm nistering HRS
chapter 368. Accordingly, contrary to the magjority’s view, the
right to a jury trial may be deened inconpatible with the
conprehensi ve regul atory schene that the |egislature has

established for vindicating anti-discrimnation “public rights.”
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Xl
Accordingly, | nust respectfully dissent fromthe
majority’ s disposition and analysis in this case. | would vacate

the court’s final judgment issued on July 25, 2001, and remand

the case for further proceedi ngs consistent with this opinion.
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