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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000- - -

SATARO KI MJRA, TGOSHI KO KI MURA, STANLEY M KI MJRA, WENDELL
KAZUYUKI KI MURA, PHYLI SS TOSH KO Kl MURA, HUBERT S. KI MURA,
ALFREDA FUJI TA, MORRI S KI MJURA, WALTER KI MJRA, ELLA YASUDA,

CLI NTON KI MURA, KAREN HOE and STUART Kl MJRA,

Plaintiffs-Appellees

VS.

KAMALGO H. N KAHALU, also known as HENRY N. KAHALU, GEOFFREY W
RAWSON as Trustee in dissolution for ALLEN & ROBI NSON, LI M TED,
MARY KAUKA, al so known as MARY MAI LANI M LLER KEALALI G JOSEPH
KEALALI O, al so known as J. KEALALIO and JOE KEALALI O WFE OF
JESSE K. MAKAI NAI, JR : WFE OF HENRY K. MAKAI NAl: VIRG NI A K.
MAKAI NAI ; PAULI NE BEATRI CE SARM ENTG, JOSEPH KALANI GARCI A
SARM ENTG JUSTI NA KEOVAI LANI SARM ENTG, MAXI MO MOM  SARM ENTO,
JESSE K. MAKAI NAI SARM ENTO, NATHANI EL PELEI HOLANI H TON;
LI LLI AN PEARL KAPI OLANI

HTON HEIRS OF C. BOLTE; ELI ZABETH K.
BOOTH; PAPA; KONCENA: KOAEA; LIZZIE K. DAVIS, al so known as

LI ZZI E KAHAANAPI LO DAVI S; JOHN YOUNG OLOHANA DAVI S; GEORCGE HUEU

DAVI S; ALI CE KAHI LI OPUA BRI GHT, aka ALICE K. MORI WAKI; KUAI;
J. K. KAUMUALI I';

KAAI NAHUNA; RI CHARD K. LOVELL; VERNETTE K
LOVELL; PUUEO PO FACTORY, INC.; LESLIE CH NG VERNETTE LOVELL
as Personal Representative of The Estate of WIliam K Kamau,
Sr.; DAVID AUL; EARL J.

SPENARD; JO ANN SPENARD; THOVAS BROVW,
ED CRUMPACKER, CORNELI A CRUMPACKER;, JACK CURRAN,

| RENE CURRAN;
EM LY DULAY; WALLACE DUNCAN;, RAY HARRI S; JUNE HARRI S; REX HONL;
LORI HONL; LARRY PANDCOLFGO SUSAN PANDOLFO, TAKAI CHI KOBAYAKAWA;
LLOYD MELTON;, ALEXANDRA MELTON, ALl CE MORI WAKE; JACK PAI NTER;
RALPH REHBERG DI ANE REHBERG JOHN ROBERTS; DAVI D K. ROY, JR;
ARTHUR SMALL; MEREDI TH JEAN, TAMARA LYNN G LLEY; SABURO YAVATO

KI KUE YAMATO, HI ND RESOURCES, INC.; L.S. DILLI NGHAM TRUST;

C. W CARLSM TH TRUST; DONN CARLSM TH TRUST; DI LLI NGHAM

| NVESTMENT; J. M TANAKA | NVESTMENT CO.; ALI CE BRI GHT; MARY

TADAME MORI,

now known as MARY TADAME | SHI DA; JACK TADAYCSHI
MCORI ; KATHERI NE HOOPALE CHUN, ROBERT CHUN, JR ;

WALLACE CHUN;
MELVI N CHUN; BARBARA CHUN DELOS SANTCS; EM LY LI HUE HOOPALE
DULAY; MARGARET KI I LI'; MARY TANAKA, BENJAM N K. WAI OLAMA;
EMLY L. PERALTA; GENEVI EVE LEI MOM RUCKER; LILY HOOPALE HAQ
HELEN BERNARD; LILY BERNARD, MARGARET SARI HAO, BENJAM N BROW\,
JR ; AVALON BROMW PATRI CI G LAVON BROWN; Al LEEN HOOPALE HGQ,

DENI SE HO MAI ; HARRY HO, JR ; WARREN HO, | VAN HO, SELI NE
SWANSQN;, GREGCORY HO LU ANN HO ANTHONY HO, MARGARET HOOPALE
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WONG, HERNY STONE; ANSON STONE; CGENRI G STONE; PENELOPE WWONG
PANDORA WONG, EDW N S. STONE; DOROTHY M STONE; DAN EL K.
KEALALI G, LYDI A DUPONT; MARY KAOO HUI ; JOSEPH KEALALI O
KAAUVAO PANEE; AILEEN K. PANEE; DOUGLAS PANEE; SUZEL L. PANEE
HO ERNEST K. PANEE; ELI DOUGLAS PANEE; HATTI E PANEE; HARRI ET
CCELHO, JANE SILVA; LYDI A PAVAG, JOHN AU CHOY PANEE, JR ;
MABEL KAMAKAHI ; AGNES CHANG MARY LOUI'S; DAVID K. ROY, JR;

RI CHARD L. STONE; COUNTY OF HAWAI ‘I ; STATE OF HAWAI ‘I ; JOHN DCES
1 through 100; JOHN DOE PARTNERSHI PS 1 through 10; JOHN DOE
CORPORATI ONS 1 through 10; JOHN DOE TRUSTS 1 through 10; and
Heirs, Assigns, Successors, Personal Representatives,
Executors, Adm nistrators, Quardi ans, and Trustees of the Above
Naned Defendants, and all other persons unknown cl ai m ng any
right, title, estate, lien or interest in the real property
descri bed herein adverse to Plaintiffs’ ownership, and TO ALL
VWHOM | T MAY CONCERN, Defendants- Appel | ees

and
JESSI E MAKAI NAI, JOSEPH D. GARCI A, JR ; BEATRI CE VA GHT; KEVIN

VO CHT; GEORGE VO GHT; MAX SARM ENTO, and MAXI NE SARM ENTO,
Def endant s- Appel | ant s

NO. 24557

APPEAL FROM THE THI RD Cl RCUI T COURT
(CIV. NO. 89-194K)

FEBRUARY 23, 2005

LEVI NSON, ACOBA, AND DUFFY, JJ.;
WTH MOON, C. J. AND NAKAYAMA, J., CONCURRI NG SEPARATELY

OPINILON OF THE COURT BY ACOBA, J.

Def endant s- Appel | ants Jessi e Makai nai, Joseph D.
Garcia, Jr., Beatrice Voight, Kevin Voight, George Voight, Max
Sarm ento, and Maxine Sarm ento (hereinafter, Defendants) appeal

fromthe August 14, 2001 final judgnment of the circuit court of



***FOR PUBLI CATI ON***

the third circuit! (the court), partitioning certain land. The
other parties to the underlying partition action are Plaintiffs-
Appel | ees Satoru Kinura and other menbers of the Kinura famly
(collectively, Plaintiffs) and Del gadi na Perez Hi ton, Howard
Hiton, Ankie J.P. Hton, WIlliamH Keiki, Roy Akau, Janes Akau,
Mark Leroy Akau, Heirs of Harry J. Akau, Loretta R Akau Di as,
Rachael Molina Bail ey, and Barbara Jean Badayos (coll ectively,
the Hitons or the Hiton Defendants). The final judgnent
partitions 48.576 acres of Grant 988 (the Property) into two
parcels, one lot to Plaintiffs, who were awarded an ei ghty-eight
percent interest in the Property, and the second lot to
Def endants and the Hitons, who were awarded the remai ning twelve
percent interest as tenants in conmon. For the reasons discussed
herein, the August 14, 2001 final judgnent is affirned.

I .

In 1852, the Property, containing approxi nately 64
acres of land located in Holualoa, District of North Kona, County
of Hawai ‘i, was originally conveyed to Kamal 0. Around Novenber
1, 1897, a one-sixth interest in the Property was conveyed to
Virginia K Mkainai (Virginia) fromA O “East” Kahulaulii.
Virginia leased this interest to various people, including
Yoshi mat su Ki mura (Yoshi matsu), at |east through 1936. On August
1, 1931, a co-tenancy was created between Virginia and

Yoshi mat su.

The Honorabl e Ronald | barra presided.

-3-
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On August 3, 1933, Virginia conveyed her one-sixth
interest in the Property to her children, Lily K Mkainai, Jesse
K. Makainai Jr., Henry K Mkainai, and Virginia K Mkainai, and
her grandchildren, Pauline Beatrice Sarm ento, Joseph Kal ani
Garcia Sarm ento, Justina Keommilani Sarm ento, Nathani el
Pel ei hol ani Hiton, and Lillian Pearl Kapiolani Hiton. According
to the court, the Makainai famly stopped | easing, receiving
| ease rent from and paying real property taxes on their conbi ned
one-sixth interest in the Property after 1938. The Kinura
famly, however, has paid the real property taxes on the Property
since around 1940.

On Septenber 11, 1989, Plaintiffs filed a conplaint

against, inter alia, Defendants Jessie Mkainai, Joseph D

Garcia, Jr., and Beatrice Voight? to quiet title and for judicial
partition of five parcels of |and which includes the 48.576 acres
of the Property, Land Commi ssion Award (LCA) 7803, LCA 8350, LCA
7806, and LCA 5868. All five parcels of land are located in
Hol ual oa, District of North Kona, County of Hawai‘i. Plaintiffs
cl ai med possessi on and ownership over those five parcels of |and
t hrough adver se possessi on.

On August 13, 1993, after a jury-waived trial, the
court issued its Findings of Fact and Concl usions of Law and a

Judgnent. The Judgnent declared Plaintiffs the owners of 100% of

2 The other named defendants on Defendants-Appellants’ Opening

Brief, Kevin Voight, George Voight, Max Sarm ento, and Maxi ne Sarm ento, were
later identified by the original three Defendants and certified by the court
in the court’s 1995 Order for Certification of Unknown Defendants. See infra.

-4-
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LCA 7803, LCA 8350, LCA 7806, and conditionally, LCA 5868.°3
Plaintiffs were al so declared the owners of an undivi ded eighty-
ei ght percent interest of the Property through adverse
possessi on, and, as nentioned previously, Defendants were
determ ned owners of an undivided twelve percent interest. The
Fi ndi ngs of Fact and Concl usions of Law and the Judgnent were
amended on COctober 29, 1993.4

On Novenber 30, 1994, the court appointed a
Comm ssioner to partition the Property pursuant to the court’s
Judgnent. On January 17, 1995, the Comm ssioner filed a
Prelimnary Comm ssioner’s Report which set forth the foll ow ng
matters: (1) the County Planning Departnent did not object to
subdi viding the Property into two parcels; (2) there was an
addi ti onal parcel available that could facilitate the
consol idation and resubdi vision of the property into two parcels;
and (3) there was a “high degree of |ikelihood that a partition
in kind was practicable.”

On May 31, 1995, the Hiton Defendants were added as
def endant s pursuant to Defendants’ Hawai ‘i Rules of Cvil

Procedure (HRCP) Rule 17(d)(3)° notion for certification of

s The court’s August 13, 1993 judgnent declared, in part, that
Plaintiffs are owners in fee sinmple of 100% of LCA 5868 only if LCA 5868 is
located within a certain tax map key.

4 The Judgment was first amended to specifically define who the
Makai nai owners were.

5 HRCP Rule 17(d)(3) provides, in relevant part that “[a]ny party
may, by notion for certification, make the name or identity of the party
def endant known to the court within a reasonable time after the noving party
(continued. . .)
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unknown defendants. However, the Hitons did not file answers to
t he conpl aint or appear in the proceedings.

On Septenber 15, 1995, the court ordered the
Comm ssioner to submt a witten report conparing the estimted
costs of a two-lot and a three-lot subdivision. On Cctober 6,
1995, Defendants requested that the court subdivide the Property
into three lots - Lot Ato be set aside for the Kinura famly
interest; Lot B to be set aside for the Makainai famly interest;
and Lot Cto be sold at a partition sale at a | ater date.

On Novenber 2, 1995, the Conm ssioner submtted his
report to the court which included the foll ow ng assessnents:
(1) that both a two-lot and a three-lot subdivision were
possi ble; (2) survey work for a three-lot subdivision wuld cost
approxi mately $5,000 nore than it would for a two-Iot
subdi vision; (3) the cost of actual construction of a roadway and
related i nprovenents was not materially different between a two-
ot and a three-lot subdivision; and (4) if there were any
addi ti onal expenses for water and utilities for a third |ot, such
expenses shoul d be borne by the party requesting the additional
| ot .

The Judgnent was further anended on Septenber 24,

1997.°

5C...continued)
knew or should have known the name or identity of the party defendant.”

6 The Judgment was amended again in order to add certification under
HRCP Rul e 54(b).

- 6-
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On Septenber 20, 1999, the Comm ssioner filed a formal
Request for Instructions asking the court whether to subdivide
t he subject property into two or three lots. Along with the
Comm ssi oner’ s request, the Comm ssioner reported that the
Property may be “partitioned in kind” into two parcels consisting
of twelve percent and ei ghty-eight percent of the total area of
the Property, with the twelve percent parcel |ocated on the nakai
portion of the Property. However, according to the Comm ssioner,
shoul d the court determ ne that the Property be divided into
three lots, the additional cost for the third parcel would

approxi mate $10,000 for “all of the professionals and for the
extra infrastructure.”

On Cctober 26, 1999, the court issued an O der
I nstructing Comm ssioner in which it directed the Conm ssioner to
create two lots in the appropriate sizes and |locations in
accordance with the Conmm ssioner’s representations, and to convey
the larger of the two lots (the eighty-eight percent interest) to
Plaintiffs, and the smaller ot (the twelve percent interest) to
bot h Def endants and the Hitons. The court made certain findings:
(1) the conplaint in this action was filed in 1989; (2)
Plaintiffs had been in exclusive possession of the subject
property for several decades prior to the filing of the
conplaint; (3) Plaintiffs had been paying the real property taxes

on the Property during the period of tinme they had excl usive

possession of the Property; (4) the Conm ssioner reported that a
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t hree-1 ot subdivision would take six nonths to obtain approval,
whereas a two-1ot subdivision would take sixty days; (5) the
additional lot in a three-lot subdivision would require $10, 000
in additional costs; and (6) the Hitons are relatives of
Def endants and, therefore, have an interest in Defendants’ share
of the Property. The Order concluded that “the [c]ourt in its
di scretion and based upon the record herein, the affidavit and
representations of the Comm ssioner and pursuant to the powers
best owed upon the [c]ourt pursuant to [Hawai ‘i Revi sed Statutes
(HRS)] & 668, orders and decrees that the Conm ssioner shal
create two lots[.]”

On Novenber 10, 1999, Defendants filed a notion for
reconsi deration of, inter alia, the court’s QOctober 26, 1999
Order. Defendants, in part, argued that “the court apparently
al l owed the notion of a blood rel ationship anongst the
codefendants to influence its decision to abide Defendants .
with the exclusive financial burden of dealing with their
percei ved rel ati ves who have never appeared in this action.”

This notion also attached several letters as exhibits
dating from Decenber 14, 1995 to August 27, 1999, that were
exchanged anong Defendants’ and Plaintiffs’ counsel and the
Comm ssioner. In these letters Defendants had sought to “di scuss
the possible partition options” with Plaintiffs and the
Comm ssioner. Plaintiffs’ counsel stated, in a letter dated

August 7, 1998, that Plaintiffs were opposed to Defendants’
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proposal of subdividing the Property into three lots if it nmeant
“further delay or expense.” The Comm ssioner subsequently
obt ai ned the services of Wes Thomas and Associates to draft a
possi bl e partition option of a three-Iot subdivision plan.
According to this plan, Lot 1 would be 42.5964 acres (88% of the
Property), Lot 2 would be 2.9043 acres (6% of the Property), and
Lot 3 would be 2.9043 acres (6% of the Property).

On Novenber 12, 1999, in addition to the notion for
reconsi deration and the attached exhibits, Defendants submtted
an affidavit of Jesse Makainai, Jr. The affidavit referred, in

part, to the relationship between Defendants and the Hitons:

9. I have al so experienced [(my parents’)] |ong-
standing frustration over their inability to secure the
cooperation of other extended famly menmbers, about whom
they |l earned only because of the geneaol ogy research
conducted in preparation for their defense.

10. These rel atives, Del Hiton, Ankie Hiton, and
Howard Hiton[,] have never cooperated with ny famly to
resolve the issues raised in this lawsuit, despite many past
efforts to do so.

11. Neit her | nor my parents have ever met these
rel atives and know practically nothing about them

12. Neit her | nor my parents have succeeded in
communi cated [sic] with the other 8 beneficiaries of the
will of Lillian Hiton Hughes.

13. None of ny immediate relatives has succeeded in
convincing any of these 12 co-defendants to participate in
this lawsuit over these years, despite many attenpts by them
and their attorneys to get themto bear their fair share of
the costs involved.

(Enmphasi s added.) On Novenber 19, 1999, Plaintiffs filed a
menor andum i n opposition to Defendants’ notion for

reconsi deration. On Novenber 30, 1999, after having revi ewed
“the [a]ffidavit of Jesse Makainai, . . . Plaintiffs’

[ Menorandumin [o]pposition . . . , and the record and file of

the case,” the court deni ed Defendants’ notion for

-9-
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reconsi derati on.

On August 14, 2001, Final Judgnent was entered that
declared, inter alia, that the Property should be divided into
two lots pursuant to the Comm ssioner’s prior assessnent of the
Property.’” The collective twelve percent interest in the
Property of Defendants and the Hiton Defendants was divided as
follows: an aggregate 72.415% al |l ocati on of the twelve percent
interest to Defendants and an aggregate 27.585% al | ocati on of the
twel ve percent interest to the Hiton Defendants. Defendants
filed a Notice of Appeal on Septenber 12, 2001, fromthe August
14, 2001 Fi nal Judgnent.

1.

On appeal, Defendants do not contest the court’s
percentage all ocation of the Property between Plaintiffs (88%
and Defendants (12% . Rather, Defendants contend that the court
erred when it determ ned that Defendants and the Hitons shoul d be
treated as tenants in conmmon in the second | ot inasnmuch as
(1) the court’s decision to partition the Property into two
parcels rather than three |l ots disregarded Hawaii’s partition
statutes; (2) alternatively, the court “inproperly wei ghed

equi tabl e factors” and “considered incorrect and irrel evant

information in its equitable determ nation”; and (3) the court

7 The Judgment al so decl ared Def endant John Roberts to be a possible

owner of LCA 5868 if it is not located within a certain tax map key, all

m nerals and metallic mnes and rights of native tenants to be in favor of the
State of Hawai ‘i, and all other defendants to have no title or interest in the
Property.

-10-
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reached a result “in substantial detriment to the Defendants”
because Plaintiffs should contribute, based on Plaintiffs’
proportionate share, to the additional costs associated with a
third | ot. Def endant s request that the August 14, 2001 Fi nal
Judgnent be vacated and the case remanded to the court with
instructions to partition the property into three parcels,
t hereby granting Defendants a |ot of their own, partitioned
separately fromthat of the Hitons.
L.

Since a partition action is an action in equity, we

review a partition finding under the abuse of discretion

standard. See AIG Hawai ‘i Ins. Co., Inc., v. Batenan, 82 Hawai ‘i

453, 457, 923 P.2d 395, 399 (1996). Under the abuse of
di scretion standard, unless there is abuse, a trial court’s

di scretion should not be disturbed. Sugarnman v. Kapu, 104

Hawai ‘i 119, 124, 85 P.3d 644, 649 (2004). Abuse is apparent

when a trial court’s discretion clearly exceeds the bounds of
reason or disregards rules or principles of law or practice to
the substantial detrinent of a party litigant.”” Id. (quoting

| ndus. Mortgage Co. v. Smth, 94 Hawai ‘i 502, 510, 17 P.3d 851,

859 (App. 2001). “In exercising its discretion, the ‘court
should act in the interest of fairness and prudence, and with a
just regard to the rights of all concerned[.]’” 1d. (quoting

Brent v. Staveris Dev. Corp., 7 Haw. App. 40, 45, 741 P.2d 722,

726 (1987)).

-11-
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| V.
As to Defendants’ first contention, a trial court’s
construction of a statute is reviewed under the de novo standard.
“The interpretation of a statute is a question of law. Reviewis

de novo, and the standard of reviewis right/wong.” Sugarnan,

104 Hawai ‘i at 123, 85 P.3d at 648.

Def endants assert that HRS 8§ 668-1,2% 668-7(4), and
668-9 (1993) were disregarded by the court when the court
determ ned that the Property should be consolidated and
resubdivided into two lots. In construing a statute, a court’s

primary obligation is to ascertain and give effect to the

intention of the legislature’ which “is to be obtained primarily

fromthe |anguage contained in the statute itself.’” Franks v.

City & County of Honolulu, 74 Haw. 328, 334, 843 P.2d 668, 671

(1993) (quoting In re Hawaiian Tel. Co., 61 Haw. 572, 577, 608

P.2d 383, 387 (1980)).

HRS § 668-7(4) states that “[t] he court shall have

8 HRS § 668-1 states, in relevant part:

Actions for partition. MWhen two or nore persons hold
or are in possession of real property . . . as tenants in
common, in which one or nore of them have an estate in fee
. any one or nore of such persons may bring an action in
the circuit court of the circuit in which the property or
some part thereof is situated, for a partition of the
property, according to the respective rights of the parties
interested therein, and for a sale of the same or a part
thereof if it appears that a partition cannot be made
wi t hout great prejudice to the owners. The several circuit
courts shall have power, in any action for partition, to
proceed according to the usual practice of courts of equity
in cases of partition, and according to this chapter in
enl argenment thereof.

(Emphasi s added.)

-12-
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power, subject to section 668-8.5[°] . . . (4) [t]o cause the
property to be equitably divided between the parties according to
their respective proportionate interests therein, as the parties
agree, or by the drawing of lots.” Defendants contend that the
pl ain meaning of HRS § 668-7(4) requires that their interest in
the Property be partitioned fromthat of the Htons’ interest.
Contrary to Defendants’ contention, however, the
statute is silent as to whether a court is required to partition
property according to each parties’ proportionate interest
because a party so requests. What is apparent fromthe plain
| anguage of HRS 8§ 668-7(4) is that when there is an agreenent
bet ween the parties or a drawing of lots, a court is vested with
the power to equitably divide the property based on such an

agreenent or drawing of lots. See Canpbell v. Deponte, 57 Haw.

510, 514, 559 P.2d 739, 742 (1977) ("Since there was neither
agreenent or a drawing of lots, it is difficult to fit the
present case into [HRS 8§ 668-7(4)].”7). Defendants assert that
there is such an agreenent based on letters attached as exhibits
to its notion for reconsideration.

However, assunmi ng, arguendo, an agreenent between the

9 HRS 8 668-8.5 (1993), which is not an issue to the case at bar,
st ates:

Adverse cl ai mants. Unl ess the action is combined with
an action under chapter 669, a person who has not appeared
and who claims to hold by title paramount to that under
which the plaintiff claims as a cotenant shall not be
concl uded by the judgnment, but may maintain an action
asserting his title against any or all of the parties, or
persons hol di ng under them within the time in which he
m ght have brought such action if the action for partition
had not been filed.

-13-
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parties existed, HRS § 668-7(4) does not require the court to
followit. HRS 8§ 668-7(4) vests the court with authority to
partition in kind or to order a sale. Additionally, HRS chapter
668 suppl enments a court’s equitable power in a partition action.

See Sugarman, 104 Hawai ‘i at 124, 85 P.3d at 649 (“[T]he

| egi sl ature intended that provisions of HRS chapter 668
suppl emrent the court’s equitable power.”). Here, the court
applied its “equitable power” in finding that the Property should
be divided into two lots. Accordingly, the court did not
di sregard HRS § 668-7(4).

The above analysis also applies with the sane effect
when applying the plain | anguage of HRS § 668-9. HRS § 668-9

states, in relevant part:

Unknown and absent owners. . . . |If there are any
unknown owners of any share or interest, or any other owners
served under sections 634-23 or 634-24 who do not appear in
the action, the court shall have power in making the genera
partition to allot and set apart for such share such a
portion or portions of the property as the owners thereof
woul d respectively be entitled to receive in the partition
were they known and had appeared in the action. The portion
so set apart for such share shall thereafter alone be the
subj ect of ownership by such owner if the owner has been
served. The remaining portions of the property shall be
regarded as belonging to the other parties interested
t herein.

(Enphasi s added.) Again, HRS 8§ 668-9 vests the court with
authority to designate that portion of the property as to those
“owners who do not appear in the action” such as the Htons. The
statute however, does not mandate that the court exercise that
power in every case. As HRS § 668-1 states, the courts are al so
charged with equitable power “in any action for partition.” To a
certain extent, the court did exercise its “power in making the

-14-
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partition” when it “allot[ted]” to the H tons an undivided
portion of the twelve percent interest in the Property. HRS
§ 668-9. Under the circunstances however, the court did not
specifically partition the common interests of Defendants and the
Hitons. See discussion infra. The fact that it chose not to do
so does not nean that in exercising its discretion in subdividing
the Property into two rather than three lots, it violated HRS
§ 668-9 as Def endants maintain.
V.
In furtherance of its argunents that the court
di sregarded HRS 88 668-1, 668-7, and 668-9, Defendants rely on
several cases outside of this jurisdiction to establish that the

right to partition is absolute. See Yates v. Yates, 571 S.W2d

293, 296 (Tenn. 1978) ("' The policy of the lawis to give each
person his own, in severalty, and not to force a person to
continue in partnership with another.”” (Quoting Section 1105,

G bson’s Suits in Chancery (Fifth ed.).)); Mlvin v. Shaw, 418

P.2d 697, 699 (Okla. 1966) (“The general rule is that a party to
a partition action has the right to have his interest in the
property alloted to himin severalty and cannot be conpell ed,
over his objection, to accept an allotnent in comobn with

others.”); Prusa v. Cernak, 414 P.2d 297, 300 (Ckla. 1966) (“[I1]t

is generally recognized that the right of a cotenant to partition
property is absolute and not to be defeated by the nere

unwi | I i ngness of a party to have partitioned.”); State of

-15-
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M ssouri v. Tate, 295 S.W2d 167, 168 (M. 1956) (approving

Stewart v. Stewart, 277 S.W2d 322 (Mb. C. App. 1955)); Stewart,

277 S.W2d at 324 (“Wiere a partition suit is brought fairly
within the statutes . . . and is not prohibited by a valid
agreenent to the contrary, the right of a cotenant to partition
is absolute . . . and yields to no consideration of hardship or
i nconveni ence.” (Quotation marks and citations omtted.)).

Al t hough these cases correctly set forth the general
rule, as noted before, the court possesses equitable powers
pursuant to HRS 88 668-1 and 668-7(4) in partition actions.
Absent an abuse of discretion in the exercise of its powers, a

trial court’s discretion should not be disturbed. See Sugar nan,

104 Hawai ‘i at 124, 85 P.3d at 649; discussion infra.
VI .

Def endants’ second contention is that the court
“i mproperly wei ghed equitable factors” and “consi dered incorrect
and irrelevant information.” By this argunment, Defendants
apparently chall enge sone of the court’s Cctober 26, 1999
findings. Anong these findings, Defendants appear to dispute
finding one, that the conplaint in this action was filed in 1989;
finding three, that Plaintiffs had been paying the real property
taxes on the Property during the period of tinme they had
excl usi ve possession of the Property; and finding six, that the
Hitons are rel atives of Defendants.

As to finding one, that the conplaint in this action
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was filed in 1989, Defendants argue that the court “appeared to
be concerned about the amobunt of time it had taken to [pursue] a
quiet title and partition of the property.” The Defendants
assert that the court “failed to consider the many factors that
contributed to the long history of this action, including the
conplicated title history . . . , the nunber of defendants who
responded to the conplaint, a long and conplex title trial, the
subsequent appeal by one of the defendants,!!® and the necessity
of joining additional defendants to ensure . . . finality[.]”
The Defendants al so posit that the court “seens to have
considered that the passage of tinme had adversely affected the
[Plaintiffs] . . . without considering the affect [sic] on the

[ Def endant s] who al so suffered substantial harm for the del ays.”
It may be noted that Defendants essentially extrapolate froma
finding that is not disputed, i.e., that the conplaint was filed
in 1989, matters not expressly stated therein.

As to finding three, that Plaintiffs had been payi ng
the real property taxes on the Property during the period of tine
Plaintiffs had exclusive possession of the Property, Defendants
argue that the court inproperly considered this factor as the

“record did not show the extent of the burden of real property

10 In their Novenber 10, 1999 notion for reconsideration, Defendants
argue that the delay in the partition action was due in part to a HRCP Rul e
54(b) motion for certification of final judgment filed by Defendants, foll owed
by an appeal by the surviving spouse of Alice Moriwake, one of the Defendants.
Def endants represent that this court dism ssed that appeal on July 8, 1997
The record on appeal indicates an order of dism ssal was filed on July 11,
1997. In addition, there appears to have been a second appeal filed on
Oct ober 23, 1997 by the surviving spouse of Alice Mori wake. Both Plaintiffs
and Defendants, however, do not make reference to this second appeal
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tax paynments.” Defendants also naintain that Plaintiffs
argunments were “purely specul ative” because “the court was in no
position to judge what benefits accrued relative to the expenses
borne by the [Plaintiffs] . . . or how nmuch offsetting revenue
[Plaintiffs] were able to generate by using” the Property.

Agai n, Defendants extrapol ate natters not expressed by the court
froma finding that is not disputed, i.e., that the Plaintiffs
had paid the real property taxes on the Property.

As to finding six, that the Htons and Defendants are
rel ated, Defendants contend that consideration of “famli al
relationship is irrelevant to the right of a cotenant to separate
out his or her interest fromthose of other cotenants” and that
assum ng such a relationship is relevant, the court relied on
incorrect information that the Htons were all related to the
Def endants. Defendants assert that “[o]f the twelve Hiton
[ D] efendants only four are related to the [Defendants]. . . The
[eight] other Hiton [Djefendants . . . are conplete strangers to
[ Def endants].”

When a party contests a finding of fact that was nmade
by the trial court, that finding of fact will be presunptively
correct unless it is proven to be clearly erroneous. Canpbell,
57 Haw. at 513, 559 P.2d at 741. As previously noted in
Def endants’ Novenber 10, 1999 notion for reconsideration,

Def endant s nmai ntai ned that there was no “bl ood rel ati onshi p”

bet ween Defendants and all of the Hitons. However, as previously
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menti oned, the Novenber 12, 1999 affidavit of Jesse Makainai, the
son of one of the Defendants, represented that Defendants | earned

of the Htons as “other extended famly nenbers . . . because of

t he geneaol ogy research conducted in preparation” for Defendants

in this present partition action. (Enphasis added.) 1In light of
t hese representati ons by Defendants, the court’s finding that the
H tons were “relatives of Defendants,” albeit not “blood

relatives,” was not clearly erroneous.

As to other findings made by the court on Cctober 29,
1993, finding two, that Plaintiffs were in exclusive possession
of the Property for decades before the filing of the initial
conplaint, is not disputed by Defendants. Finding four, that a
t hree-1 ot subdivision would take six nonths to obtain approval
while a two-1ot subdivision would take sixty days, and finding
five, that the third lot would require an additional $10,000 in
costs, are also not contested by Defendants.

In addition to these findings, other circunstances in
the record not addressed by Defendants are that (1) the Hitons
were identified as unknown defendants through the Defendants’
notion, (2) the Hton Defendants were identified in the partition
action in 1995, over five years after the filing of the
conplaint, (3) the Hiton Defendants did not appear in this case
t hroughout the six year period after identification, and

(4) Defendants are not foreclosed in the future from subdividi ng

their lot anong thensel ves and the Hiton Defendants.
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In determ ning whether the court has abused its
di scretion, we cannot conclude that the court violated “reason”
or “rules or principles of law or practice.” Sugarnman, 104
Hawai ‘i at 124, 85 P.3d at 649. At the tinme of the filing of the
final judgnent on August 14, 2001, the action had taken twelve
years to resolve since the filing of the initial conplaint in
1989. Plaintiffs had exclusive possession of the Property before
the filing of the conplaint. Plaintiffs had paid real property
taxes from about 1940 and throughout the partition action.
Def endant s had stopped paying taxes on the Property at around
1938. The cost and tine for subdividing the Property into two
lots was | ess than the cost and tinme involved in conpleting a
three-1ot subdivision. The Hitons were identified by Defendants
five years after the conmencenent of the action. The Hitons were
rel ati ves of Defendants as established by a geneal ogy study
conducted by Defendants. The Hitons had not appeared in the
action. Defendants were not prohibited fromfiling a future
partition action as between themand the Hitons if necessary. As
menti oned bel ow, a request for assessnment of costs against the
Hi ton Defendants’ interests may be nade under HRS § 668-17 to
mtigate any undue burden suffered by Defendants. G ven the
history of this partition action and the considerations noted by
the court, it cannot be concluded that the court abused its
di scretion in ordering partition of the Property into two, but

not three, parcels at the tinme that it did.

-20-



***FOR PUBLI CATI ON***

The plain | anguage of HRS § 668-1 authorizes a court to
exercise its equitable discretion “in any action for partition.”
A court’s use of its discretion is necessary “to acconplish a
just result under the circunmstances.” Sugarnman, 104 Hawai ‘i at
124, 85 P.3d at 649. In light of the facts in the record, it
cannot be concluded that there was an abuse of discretion.

VI,

As its final argunent, Defendants maintain that the
court reached a result “in substantial detrinent to the
Def endants” and that the Plaintiffs “should pay their
proportionate share of the costs of a three-parcel partition.”
Plaintiffs argue that “truly what is at issue in this matter [is
t hat Defendants] want [Plaintiffs] to pay their ‘proportionate
share’ -- i.e., 88%of the costs of separating [Defendants] from
[the Hitons.] On the other hand, Defendants maintain that they
“may face insurnmountable financial hurdles should they be saddl ed
with the exclusive financial burden of dealing with [the]
recalcitrant [Hitons,]” and “[t] hat burden shoul d have been borne
by all the parties in proportion to their interests in G ant
988. "1 Defendants rest their assertion on HRS § 668-17 (1993).

HRS § 668-17 states, in relevant part as foll ows:

1 In their opening brief, Defendants argue that “the inposition of

the two-1ot partition poses serious financial burdens[.]” Defendants assert
that in 1999, the estimated cost to further subdivide and partition their
interests fromthe Hitons would “exceed $35, 000 conservatively, all of which
t he [ Def endants] would have to bear exclusively.” According to Defendants,
this increase in costs would be attributable to increased subdivision costs
bet ween 1995 and 1999, and serving the Hitons and paying the associ ated
attorneys’ fees and costs to a new partition action.
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Costs. All costs of the proceedings in partition
shall be paid by the plaintiff in the first instance, but
eventually by all of the parties in proportion to their
interests, except such costs which may be occasi oned by
contests as to particular shares or interests, which shall
be charged against the particular shares or interests
involved and be paid as determ ned by the result of the
trial of the particular issue

(Enmphasi s added.)

HRS § 668-17 instructs the court on how costs are to be
al l ocated anong parties “in proportion to their interests.” As
we concl uded supra, the court cannot be said to have exceeded its
power in ordering the property to be subdivided into two | ots.
Hence, the allocation of costs based on the two-lot alternative
adopted by the court would not be violative of HRS § 668-17. In
any subsequent proceeding partitioning the second | ot anpbng
Def endants and the Hi ton Defendants, the court obviously has the
power under HRS 8§ 668-17 and in equity to allocate costs as
bet ween Defendants and the Hi ton Defendants so as to equalize any
burden that has befallen or would be incurred by Defendants.

VI,
Accordi ngly, the August 14, 2001 judgnment of the court

is affirned.

On the briefs:
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Hawai i an Legal Cor porati on)
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| concur in the result only.
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