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IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

---000—

HAWAI | MANAGEMENT ALLI ANCE ASSOCI ATI ON,
Appel | ant - Appel | ant,

VS.

THE | NSURANCE COMM SSI ONER and the DI VI SI ON OF
| NSURANCE of the DEPARTMENT OF COWMERCE AND
CONSUMER AFFAI RS, STATE OF HAWAI ‘I ; and KEVI N BALDADO,
Appel | ees- Appel | ees.

NO 24801
APPEAL FROM THE FI RST Cl RCUI T COURT
(CIV. NO 01-1-1061)
DECEMBER 16, 2004

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

AMENDED OPI NI ON OF THE COURT BY DUFFEY, J.

Appel | ant - appel | ant Hawai i Managenent Al li ance
Associ ati on (HVMAA) appeals fromthe February 4, 2002 judgnent of
the first circuit court, the Honorable Eden Elizabeth H fo
presiding, in which the circuit court affirmed the March 1, 2001
and March 22, 2001 orders of the Insurance Conmi ssioner of the
| nsurance Division, Departnent of Commerce and Consuner Affairs
(Conmmi ssioner). The Comm ssioner had ordered an award of
attorneys’ fees and costs totaling $12,462.99 to be paid by HVAA
to the attorneys representing appell ee-appell ee Kevin Bal dado

(Bal dado); the circuit court concluded that the Commi ssioner did
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not err in awarding attorneys’ fees and costs to Bal dado, and
HVAA appeal ed to this court.

HVAA contends that the Conmm ssioner and the circuit
court erred in awardi ng Bal dado attorneys’ fees and costs because
t he Enpl oyee Retirenent Incone Security Act of 1974 (ERI SA)
preenpts Hawai ‘i Revised Statutes (HRS) § 432E-6, Hawaii’s
external review statute of the Patient’s Bill of Rights and
Responsibilities Act (HRS chapter 432E). HMAA al so argues that
the Conm ssioner and circuit court erred by failing to award HVAA
attorneys’ fees because Baldado’s claimfor coverage was an
action in assunpsit and HVAA was the prevailing party.

We agree with HVAA's contention that ERI SA preenpts
Hawai i ' s external review statute. Consequently, the circuit
court’s conclusions that Bal dado was entitled to attorneys’ fees
and costs and that HVAA was not entitled to attorneys’ fees and
costs are void. W therefore vacate the Conm ssioner’s March 1,
2001 order, the Conm ssioner’s March 22, 2001 order, and the
circuit court’s February 4, 2002 judgnent.

. BACKGROUND

I n Sept enber 2000, Bal dado was di agnosed with
netastatic renal carcinoma. Baldado’ s treating physician,
WIlliamLoui, MD., requested authorization from HVAA to perform
a nonnyel oabl ative stemcell transplant to treat Bal dado’s

cancer. HVAA denied Dr. Loui’s request, stating that,
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“[alccording to National guidelines, stemcell transplant]s]
[are] not covered for solid tunors . . . .7 HVAA inforned

Bal dado of his appeal rights and stated that if Bal dado or Dr.
Loui appeal ed, HWAA's Utilizati on Managenent Departnent woul d
review the denial. Baldado exercised his appeal rights and
submtted additional information regarding stemcell transplants.
In a letter dated January 23, 2001, HMAA upheld its denial,

expl aining that it denied the request because (1) Bal dado’ s plan
did not cover “investigational/experimental procedure[s]”; (2)
the service was not a covered benefit under federal governnent
health plans; and (3) the service was not nedically necessary.

In a subsequent letter, HVAA infornmed Bal dado that its mnedical

di rector had recomended t hat HVAA deny Bal dado’ s request. The
letter also stated that with the nedical director’s denial,

Bal dado had exhausted all of HMAA' s internal conplaint and appeal

procedures, but that HRS 8§ 432E-6 (Supp. 2000):

! HRS § 432E-6, entitled “External review procedure,” provides in
pertinent part:

(a) After exhausting all internal conmplaint and
appeal procedures available, an enrollee, or the enrollee’s
treating provider or appointed representative, may file a
request for external review of a managed care plan’'s fina
internal determ nation to a three-nmenber review pane
appoi nted by the conm ssioner composed of a representative
from a managed care plan not involved in the conplaint, a
provider |icensed to practice and practicing nmedicine in
Hawai i not involved in the conplaint, and the conm ssioner
or the comm ssioner’s designee in the foll owing manner:

(1) The enrollee shall submt a request for externa
review to the conm ssioner within sixty days fromthe
date of the final internal determ nation by the
managed care pl an

(conti nued. . .)
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(..

.continued)

(2)

(3)

(4)

(5)

The conmm ssioner may retain:

(A W t hout regard to chapters 76 and 77, an
i ndependent medical expert trained in the field
of medici ne nost appropriately related to the
matt er under review. Presentation of evidence
for this purpose shall be exempt from section
91-9(g); and

(B) The services of an independent review
organi zation from an approved |list maintained by
t he conm ssioner;

W thin seven days after receipt of the request for

external review, a managed care plan or its designee

utilization review organi zation shall provide to the
comm ssioner or the assigned independent review

organi zation:

(A Any documents or information used in making the
final internal determ nation including the
enrol lee’s medical records;

(B) Any documentation or written information
submtted to the managed care plan in support of
the enrollee’s initial conplaint; and

(O A list of the names, addresses, and tel ephone
nunbers of each licensed health care provider
who cared for the enrollee and who may have
medi cal records relevant to the external review,

provi ded that where an expedited review is involved

the managed care plan or its designee utilization

revi ew organi zation shall provide the docunments and

information within forty-eight hours of receipt of the

request for external review

Failure by the managed care plan or its designee
utilization review organization to provide the
documents and information within the prescribed tine
peri ods shall not delay the conduct of the externa
review. Where the plan or its designee utilization
review organi zation fails to provide the documents and
information within the prescribed time periods, the
comm ssioner may issue a decision to reverse the fina
internal determ nation, in whole or part, and shal
promptly notify the independent review organization
the enrollee, the enrollee’'s appointed representative,
if applicable, the enrollee’'s treating provider, and

t he managed care plan of the decision

Upon recei pt of the request for external review and

upon a showi ng of good cause, the comm ssioner shal

appoi nt the nenbers of the panel and shall conduct a

revi ew hearing pursuant to chapter 91. |If the amount

in controversy is less than $500, the conm ssioner may
conduct a review hearing without appointing a review
panel ;

The review hearing shall be conducted as soon as

practicable, taking into consideration the medical

exi genci es of the case; provided that:

(continued...)
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Y(...continued)

(A The hearing shall be held no later than sixty
days fromthe date of the request for the
hearing; and

(B) An external review conducted as an expedited
appeal shall be determ ned no |l ater than
seventy-two hours after receipt of the request
for external review

(6) After considering the enrollee’'s

conmpl aint, the managed care plan’s

response, and any affidavits filed by the

parties, the conm ssioner may dism ss the

request for external reviewif it is

determ ned that the request is frivol ous

or without merit; and

(7) The review panel shall review every fina

internal determ nation to determ ne

whet her the managed care plan involved

acted reasonably. The review panel and the

comm ssioner or the commi ssioner’s

desi gnee shall consider:

(A The ternms of the agreement of the
enrollee’s insurance policy, evidence of
coverage, or simlar docunent;

(B) Whet her the medical director properly
applied the medical necessity criteria in
section 432E-1.4 in making the fina
internal determ nation;

(O Al'l relevant medical records;

(D) The clinical standards of the plan;

(E) The information provided

(F) The attendi ng physician’s recomendati ons;

and

(G Generally accepted practice guidelines.
The conmm ssioner, upon a majority vote of the panel
shall issue an order affirm ng, nodifying, or
reversing the decision within thirty days of the
heari ng.
(b) The procedure set forth in this section shall not

apply to claim or allegations of health provider mal practice,
professional negligence, or other professional fault against
participating providers.

(c) No person shall serve on the review panel or in
the independent review organization who, through a famli al
relationship within the second degree of consanguinity or
affinity, or for other reasons, has a direct and substantia
professional, financial, or personal interest in:

(1) The plan involved in the conplaint, including an
officer, director, or enployee of the plan; or
(2) The treatnment of the enrollee, including but not

limted to the devel oper or manufacturer of the
princi pal drug, device, procedure, or other
therapy at issue.
(continued...)



* %% FOR PUBLICATION * * *

provi ded for an external review of HVAA's determ nation by the
Conmi ssi oner .

On February 15, 2001, Bal dado filed a request for an
expedi ted external review of HWA's denial pursuant to HRS §
432E-6.5 (Supp. 2003).2 In a letter dated February 15, 2001, the
Commi ssi oner i nforned HVAA of Bal dado’ s request for an expedited
external review and instructed HVAA to provide the Conm ssi oner

wi th docunentation (specifically, the docunents used to nake

Y(...continued)

(d) Menmbers of the review panel shall be granted
immunity fromliability and damages relating to their duties
under this section.

(e) An enrollee may be allowed, at the
comm ssioner’s discretion, an award of a reasonable sum for
attorney’s fees and reasonable costs incurred in connection
with the external review under this section, unless the
comm ssioner in an adm nistrative proceedi ng determ nes that
the appeal was unreasonable, fraudul ent, excessive, or
frivol ous.

2 HRS § 432E-6.5, entitled “Expedited appeal, when authorized; standard
for decision,” has not been anended since its insertion in 2000 and currently
provides in pertinent part:

(a) An enrollee may request that the followi ng be
conducted as an expedited appeal

(2) The external review under section 432E-6 of the
managed care plan’s final interna
determ nati on.
If a request for expedited appeal is approved by the managed
care plan or the conmi ssioner, the appropriate review shal
be conpleted within seventy-two hours of receipt of the
request for expedited appeal
(b) An expedited appeal shall be authorized if the
application of the forty-five day standard review time frame
may::
(1) Seriously jeopardize the |ife or health of the
enrol | ee .

In other words, an enrollee in an insurance plan may request an expedited
external review when the standard review time frame may “seriously jeopardize
the life or health of the enrollee.” The standard tinme frame is forty-five
days, whereas the expedited appeal must be conmpleted within seventy-two hours
of the receipt of the request for an expedited appeal

6
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HVAA' s final internal determ nation, any docunments submtted by
Bal dado, and a |ist of all individuals who provided health care
to Bal dado) within forty-eight hours of the date of the letter.
In a letter dated February 16, 2001, HVAA tinely responded to the
Commi ssioner’s request for docunments and al so provided a | ega
menor andum i n response to Bal dado’s appeal. This |ega

menor andum i ncl uded the argunment that Hawaii’'s external review

| aw, HRS 8§ 432E-6, was unenforceable as to Bal dado’ s ERI SA-
covered plan because ERI SA preenpted HRS § 432E-6.°® On February
20, 2001, the Conm ssioner issued a decision and order

[ herei nafter, Comm ssioner’s coverage order] concludi ng that

Bal dado failed to prove that HVAA' s denial was inproper.
Therefore, the Comm ssioner’s coverage order upheld HVAA s

i nternal determ nation that Bal dado was not entitled to coverage.
The Conmi ssioner’s coverage order also included the follow ng
conclusion of law “A managed care plan’s final interna

determ nation is subject to external review, pursuant to HRS

chapter 432E. As such, the review panel has jurisdiction over

8 Specifically, HMAA argued that HRS § 432E-1 exenpts enployee benefit
pl ans governed by ERI SA and that a finding that HRS 8 432E-6 applied would
constitute unlawful state action. HMAA al so argued that the federal courts
had repeatedly held that ERISA preempts claim under state |aws and that
Hawaii’'s enforcement scheme directly interferes with the rights HMAA has under
ERI SA. In its |l egal memorandum HMAA objected to the short notice and
response tinme and stated that if the Comm ssioner took any adverse action on
HMAA' s coverage deci sion, HMAA would want the opportunity to have a ful
hearing and present wi tnesses. Furt hernore, HMAA stated that the request for
a full hearing and its filing of documents with the Conm ssioner did not
denmonstrate an intent to waive HMAA' s position that Hawaii’'s external review
| aw was not applicable to ERISA plans
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t he subj ect external appeal.” HMAA did not appeal the
Comm ssi oner’ s coverage order.

The Conmi ssioner then notified Bal dado that he may be
entitled to reasonabl e attorneys’ fees and costs under HRS 8§
432E-6(e). Baldado filed a request for $7,450 in attorneys’ fees
and $5,012.99 in costs (for the services of a nedical
consultant). HWAA filed a nenorandumin opposition to Bal dado’s
request in which HVWAA argued that it, not Bal dado, was entitled
to attorneys’ fees. On March 1, 2001, the Comm ssioner issued an
order [hereinafter, Conm ssioner’s attorneys’ fees and costs
order] awardi ng Bal dado the attorneys’ fees and costs he
requested and directing HVWAA to pay Bal dado’s attorney directly.
HVAA filed a notion for reconsideration of the Comm ssioner’s
attorneys’ fees and costs order; on March 22, 2001, the
Commi ssi oner denied the notion.

HVAA appealed to the circuit court; however, HVAA
appeal ed only the Comm ssioner’s attorneys’ fees and costs order
and the order denying HVAA's notion for reconsideration. HVAA
did not appeal the Comm ssioner’s coverage order.

In its opening brief to the circuit court, HVAA argued
that: (1) HRS § 432E-6 is preenpted by ERI SA; (2) Bal dado was
not entitled to attorneys’ fees and costs because he was not a
prevailing party; (3) attorneys’ fees and costs were incorrectly

awar ded agai nst HVAA because it was the prevailing party; and (4)
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HVAA was entitled to attorneys’ fees pursuant to HRS § 607-14
(Supp. 2000). On Decenber 5, 2001, the circuit court filed its
deci sion and order affirm ng the Conm ssioner’s attorneys’ fees
and costs order and the Conmi ssioner’s March 22, 2001 order
denying HVAA' s notion for reconsideration. The circuit court
found and concluded that HRS 8 432E-6 is not preenpted by ERI SA
and that the Comm ssioner did not err when he awarded attorneys’
fees and costs to Bal dado pursuant to HRS § 432E-6(e). On
February 4, 2002, the circuit court entered judgnment in favor of
Bal dado and the Conm ssioner and agai nst HVAA. On February 12,
2002, HVAA filed a tinely appeal to this court.

. STANDARDS OF REVI EW

A. Secondary Appeal s

Revi ew of a decision made by the circuit court upon
its review of an agency’s decision is a secondary
appeal. The standard of review is one in which this
court must determ ne whether the circuit court was
right or wong in its decision, applying the standards
set forth in HRS § 91-14(g) [(1993)] to the agency’'s
deci si on.

Kor ean Buddhi st Dae Won Sa Tenple of Hawaii v. Sullivan, 87
Hawai ‘i 217, 229, 953 P.2d 1315, 1327 (1998) (quoting Bragg
v. State Farm Mutual Auto. Ins., 81 Hawai ‘i 302, 304, 916
P.2d 1203, 1205 (1996)) (alteration in original). HRS §
91-14, entitled “Judicial review of contested cases,”
provides in relevant part:

(9) Upon review of the record the court may
affirm the decision of the agency or remand the case
with instructions for further proceedings; or it may
reverse or nodify the decision and order if the
substantial rights of the petitioners may have been
prejudi ced because the adm nistrative findings
concl usi ons, decisions, or orders are

(1) In violation of constitutional or
statutory provisions; or
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(2) In excess of the statutory authority or
jurisdiction of the agency; or

(3) Made upon unl awful procedure; or

(4) Af fected by other error of law, or

(5) Clearly erroneous in view of the reliable,

probative, and substantial evidence on the
whol e record; or

(6) Arbitrary, or capricious, or characterized
by abuse of discretion or clearly
unwarranted exercise of discretion.

“IT'U nder HRS 8§ 91-14(g), conclusions of |law are revi ewabl e
under subsections (1), (2), and (4); questions regarding
procedural defects under subsection (3); findings of fact
under subsection (5); and an agency’s exercise of discretion
under subsection (6).” In re Hawaiian Elec. Co., 81 Hawai ‘i
459, 465, 918 P.2d 561, 567 (1996) (citing Outdoor Circle v.
Harold K. L. Castle Trust Estate, 4 Haw. App. 633, 638-39, 675
P.2d 784, 789 (1983)).

Paul 's Elec. Serv., Inc. v. Befitel, 104 Hawai ‘i 412, 416-17, 91

P. 3d 494, 498-99 (2004).

B. Statutory Interpretation And Subject Matter Jurisdiction

This court has stated:

We review the circuit court’s interpretation of a
statute de novo. State v. Pacheco, 96 Hawai ‘i 83, 94, 26
P.3d 572, 583 (2001). OQur statutory construction is guided
by established rules:

When construing a statute, our forenost
obligation is to ascertain and give effect to the
intention of the |legislature, which is to be obtained
primarily fromthe | anguage contained in the statute
itself. And we nmust read statutory |language in the
context of the entire statute and construe it in a
manner consistent with its purpose

Id. at 94-95, 26 P.3d at 583-84.

Troyer v. Adans, 102 Hawai ‘i 399, 409, 77 P.3d 83, 93 (2003)

(quoting Coon v. City & County of Honolulu, 98 Hawai ‘i 233, 245,

47 P.3d 348, 360 (2002)).

10
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“Whet her a court possesses subject matter jurisdiction

is a question of law reviewable de novo.” 1n re Doe Children:

John, Born on January 27, 1987, & Jane, Born on July 31, 1988,

m nors, 105 Hawai ‘i 38, 52, 93 P.3d 1145, 1159 (2004) (citations
and internal quotation signals omtted).

L1l DI SCUSSI ON

A. This Court Is Not Precluded from Reaching the Issue of ERISA
Preempti on.

Bal dado and the Comm ssioner both argue that HVAA' s
argunments regardi ng ERI SA preenption are precluded. Bal dado
argues that HMAA is precluded fromraising the issue of ERI SA
preenption al together because HVAA did not appeal the
Comm ssi oner’s coverage order (which denied coverage to Bal dado
but concl uded that HMAA was subject to Hawaii’s external review
law.) The Comm ssioner, on the other hand, concedes that HVAA
may contest ERI SA's preenption of HRS 8§ 432E-6(e) (the subsection
of the external review | aw that gives the Comm ssioner the
authority to grant attorneys’ fees and costs), but argues that
HVAA i s precluded fromarguing that ERI SA preenpts any ot her
section of HRS § 432E-6.

We disagree with Bal dado and the Comm ssioner. The
Comm ssioner’s authority to hear external review appeals, as well
as the circuit court’s authority to review the Conm ssioner’s

rulings stenmm ng fromthose appeals, are questions of subject

11
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matter jurisdiction. See Int’'l Bhd. of Painters & Allied Trades

Local Union 1944 v. Befitel, 104 Hawai‘ 275, 281, 88 P.3d 647,

653 (2004) (“‘Subject matter jurisdiction is concerned with
whet her the court has the power to hear a case.’” (Quoting Pele

Def. Fund v. Puna Geothermal Venture, 77 Hawai‘ 64, 67, 881 P.2d

1210, 1213 (1994).)), recons. denied, 2004 Haw. LEXIS 376 (2004).
And as we have stated, “[i]t is well-established . . . that lack
of subject matter jurisdiction can never be waived by any party

at any time.” Chun v. Enployees’ Ret. Sys. of Hawai‘i, 73 Haw.

9, 14, 828 P.2d 260, 263 (1992). See also Amantiad v. OQdum 90

Hawai ‘i 152, 159, 977 P.2d 160, 167 (1999) (“When review ng a
case where the circuit court |acked subject matter jurisdiction,
the appellate court retains jurisdiction, not on the nerits, but
for the purpose of correcting the error in jurisdiction.”). Ve
t heref ore consi der these questions because they address the
subject matter jurisdiction of the Comr ssioner and the circuit
court.*

B. HRS 8§ 432E-6 |Is Not Expressly Preenpted.

Al t hough ERI SA expressly preenpts state |laws relating
to the regulation of enployee welfare benefit plans, this express
preenption clause does not apply to state |aws that “regul ate[]

insurance.” 29 U S.C 8 1144 (2000). As discussed in subsection

4 Consequently, we need not address whether res judicata or collateral
estoppel precludes HMAA from argui ng that ERI SA preenmpts Hawaii’'s external
review | aw.

12
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1, infra, all state statutes that relate to enpl oyee benefit

pl ans are expressly preenpted pursuant to 29 U S.C. § 1144(a).
Because HRS 8§ 432E-6 is a state statute that relates to enpl oyee
benefit plans, ERI SA appears, at first glance, to preenpt HRS §
432E-6. Neverthel ess, as discussed in subsection 2, infra, state
statutes are “saved” frompreenption if the statutes “regul ate[]
insurance.” 29 U S.C. 8§ 1144(b)(2)(A). Consequently, we

concl ude that ERI SA does not expressly preenpt HRS § 432E-6.°

1. Baldado’s health plan is an employee benefit plan
subject to ERISA.

Bal dado’ s health plan is an enpl oyee benefit plan
within the scope of ERI SA because it is a plan nmaintained by
Bal dado’ s enmpl oyer. See 29 U . S.C. 8§ 1003(a) (2000).°¢ ERISA
cont ai ns broad | anguage preenpting “any and all State |aws

i nsofar as they may now or hereafter relate to any enpl oyee

5 However, as discussed in Section C, infra, we hold that ERISA does
preempt HRS 8§ 432E-6 because Hawaii’'s external review |law conflicts with
ERI SA.

6 29 U.S.C. § 1003, entitled “Coverage,” provides in relevant part:

(a) Except as provided in subsection (b) of this
section and in section 1051, 1081, and 1101 of this title,
this subchapter shall apply to any enpl oyee benefit plan if
it is established or maintai ned—-

(1) by any enployer engaged in commerce or in
any industry or activity affecting commerce; or
(2) by any enployee organization or

organi zations representing enpl oyees engaged in

commerce or in any industry or activity affecting

commerce; or
(3) by both.

13



* %% FOR PUBLICATION * * *

benefit plan.” 29 U S.C. § 1144(a)’ (enphasis added). Thus, at
first glance, ERI SA appears to preenpt HRS § 432E-6. As

di scussed in the foll ow ng subsection, however, ERI SA contains a
saving clause for laws such as HRS §8 432E-6 that “regul ate[]

i nsurance”; consequently, HRS 8§ 432E-6 is not subject to ERISA s
express preenption clause, 8§ 1144(a).

2. HRS § 432E-6 “regulates insurance” and therefore is
saved from express preemption.

A state | aw may be saved fromdirect preenption if the
| aw “reqgul ates insurance.” 29 U S. C 8§ 1144(b)(2)(A).® W hold
that HRS § 432E-6 “regul ates insurance” and therefore is saved
from express ERI SA preenption. Furthernore, based on the United

States Suprene Court’s holdings in Rush Prudential HMO Inc. v.

Moran, 536 U.S. 355 (2002), and Kentucky Ass’n of Health Pl ans,

Inc. v. MIller, 538 U S. 329 (2003), we reject HVWA s argunents

for preenption.

729 U.S.C. § 1144 provides in relevant part:
(a) Supersedure; effective date

Except as provided in subsection (b) of this section,
the provisions of this subchapter and subchapter Il of this
chapter shall supersede any and all State |laws insofar as
they may now or hereafter relate to any enpl oyee benefit
pl an described in section 1003(a) of this title and not
exempt under section 1003(b) of this title. This section
shall take effect on January 1, 1975.

829 U.S.C. § 1144(b)(2)(A) provides: “Except as provided in
subparagraph (B), nothing in this subchapter shall be construed to exenpt or
relieve any person from any |law of any State which regul ates insurance
banki ng or securities.”

14
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HRS § 432E-6 is saved by the saving clause in 29 U S. C
8§ 1144(b)(2)(A) because it neets the two-part test in Kentucky

Ass'n of Health Plans, Inc. v. Mller. In MIler, the United

St ates Suprene Court hel d:

[Flor a state law to be deemed a “law . . . which regul ates
i nsurance” under 8§ 1144(b)(2)(A), it must satisfy two
requirenments. First, the state | aw must be specifically

directed toward entities engaged in insurance. See Pil ot
Life [Ins. Co. v. Dedaux, 481 U.S. 41, 50 (1987)], UNUM
[Life Ins. Co. of Am v. WAard, 526 U. S. 358, 368 (1999)];
Rush Prudential, supra, at 366. Second, . . . the state |aw
must substantially affect the risk pooling arrangement

bet ween the insurer and the insured

538 U. S. at 341-42 (sone alterations in original and sone
added) . ®

As to the first part of the test -- that a state |aw
must be “specifically directed toward entities engaged in
insurance” -- Mller requires that a state | aw “i npos| €]
conditions on the right to engage in insurance” to deserve the
protections of the saving clause. 1d. at 338. The Hawai ‘i
external review statute neets the first part of the Mller test
because it is specifically directed toward entities engaged in
insurance and it inposes conditions on the right to engage in the
busi ness of insurance in Hawai‘i. Any insurer who wi shes to

provi de health insurance nust submt to an external review of its

® The Mller court provided an exanple of a state statute that regul ated
i nsurance but did not substantially affect the risk pooling arrangement: “A
state law requiring all insurance companies to pay their janitors twice the
m ni mum wage woul d not ‘regulate insurance,’ even though it would be a
prerequisite to engaging in the business of insurance, because it does not
substantially affect the risk pooling arrangement undertaken by insurer and
i nsured.” MIller, 538 U S. at 338

15
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I nternal coverage or benefits determnations; if an insurer fails
to conply with this requirenent, the Comm ssioner nay take away
the insurer’s license to conduct business in the state. Thus,
the Hawai ‘i | aw regul ates i nsurance because the right to engage

I n business in Hawai ‘i is conditioned upon the insurer’s

submi ssion to the external review procedure.

Hawai i’ s external review |law, HRS 432E-6, also
satisfies the second prong of the Mller test. The external
review |law alters the terns of insurance policies by creating an
additional review process for an insurer’s denial of coverage.
This alteration of the terns of health insurance policies is nore
than sufficient to satisfy the second prong of the MIler test:
as the Suprene Court stated, “W have never held that state | aws
nmust alter or control the actual terns of insurance policies to
be deened ‘laws . . . which regulat[e] insurance wunder §
1144(b)(2)(A); it suffices that they substantially affect the
ri sk pooling arrangenent between insurer and insured.” Mller,

538 U.S. at 338 (alterations in original). See also id. at 338-

10 Under Hawaii's external review statute, the Comm ssioner is required
to issue an order that affirms, modifies, or reverses the interna
determ nation of the insurer. HRS § 432E-8 (Supp. 2003) authorizes the
Comm ssioner to enforce an order pursuant to Article 2 of chapter 431. Wthin
Article 2 is HRS § 431:2-203(c) (Supp. 2003), which provides that if an

i nsurance |icensee “persistently, substantially violates . . . an order of the
comm ssioner . . . the conm ssioner may . . . in whole or in part, suspend

pl ace on probation, limt or refuse to renew the license or certificate of
authority[.]” A license is required for selling, soliciting, or negotiating

insurance in this state. HRS § 431: 9A-103 (Supp. 2003). Therefore, if a
managed care plan does not submt to an external review, the Comm ssioner may
restrict or termnate the ability of the insurer to conduct business in
Hawai ‘i .
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39 (stating that an Illinois independent review statute, simlar

to HRS 8§ 432E-6 and upheld in Rush Prudential, 536 U S. at 355,

was a |law that “regul ate[d] insurance” because it “alter[ed] the
scope of perm ssible bargains between insurers and insureds”).
Li ke the “notice-prejudice” rule (which states that an insurer
will not be relieved of liability based on an insured’ s untinely
notice of a claimunless the insurer denonstrates that it has

been prejudiced as a result of the late notice, see Standard O |

Co. of California v. Hawaiian Ins. & GQuar. Co., Ltd., 65 Haw

521, 526 n.4, 654 P.2d 1345, 1348 n.4 (1982)), the external
review | aw “dictates to the insurance conpany the conditions
under which it nmust pay for the risk that it has assuned. This
certainly qualifies as a substantial effect on the risk pooling
arrangenent between the insurer and insured.” Mller, 538 U. S.

at 339 n.3 (citing UNUM Life Ins. Co. of Am v. Ward, 526 U. S.

358, 368 (1999) (holding that California s “notice-prejudice”
rule “regul ate[d] insurance” for the purposes of ERI SA's saving
clause)). If an insurer denies coverage for a particul ar nedi cal
procedure, the insurer nmust be prepared to participate in an
external review procedure upon request by the insured; insurers
who do not conply with this requirenent risk losing their

| icenses or certificates of authority to engage in the business
of insurance in Hawai‘i. HRS 8§ 431:2-203(c) (Supp. 2003)

(providing that if an insurance |licensee “persistently or
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substantially violates . . . an order of the conm ssioner,
the comm ssioner may, . . . in whole or in part, suspend, place
on probation, |imt or refuse to renew the |icense or certificate

of authority”).

HVAA argues that HRS 8 432E-6 is not covered by the
savi ng cl ause because (1) HVAA is not an insurance conpany
regul ated under Hawaii’'s insurance code (HRS chapter 431) and (2)
HRS 8§ 432E-6 regul ates health care as well as insurance. HWVAA' s
argunents were addressed and rejected by the United States

Suprene Court in Rush Prudential. In Rush Prudential, the health

mai nt enance organi zati on (HMO) involved argued that the state
statute at issue was not saved from ERI SA preenption because (1)
the HMO was a health care provider as well as an insurer, and (2)
the statute affected both insurance and noni nsurance activities.

Rush Prudential, 536 U S. at 366, 370. The Rush Prudential Court

did not find the HMO s argunents persuasive. |n addressing the
HMO s first argunment, the Court stated that an HMO is both a
health care provider and an insurer: there was “[n]Jothing in the
saving clause requires an either-or choice between health care
and i nsurance in deciding a preenption question, and as |ong as
providing insurance fairly accounts for the application of state
| aw, the saving clause may apply.” 1d. at 367. |In addressing

t he second argunent, the Court concluded that the possibility

that the state statute could affect noninsurers was not enough

18
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“to renove a state law entirely fromthe category of insurance
regul ati on saved frompreenption.” 1d. at 372. Therefore, under

a reading of Rush Prudential, HVAA's argunents are not

per suasi ve.

Based on the foregoing, we hold that HRS § 432E-6, as a
| aw that “regul ates insurance,” is not expressly preenpted by
ERI SA.

C. HRS 8§ 432E-6 |Is Inpliedly Preenpted By ERISA's C vil
Enf or cenent Renedy.

Even though HRS § 432E-6 “regul ates insurance” pursuant
to 8 1144(b)(2)(A), Hawaii’s external review law w ||
nevert hel ess be deemed preenpted if it conflicts with ERISA s
civil enforcenent schenme, 29 U.S.C. § 1132(a) (2000)

[ hereinafter, 8 1132(a)].! Based on the follow ng, we hold that
ERI SA preenpts Hawaii’'s external review |l aw and that Hawaii’s
external review law is therefore unenforceable. In subsection 1,
we define the two types of inplied preenption: “field”
preenption and “conflict” preenption. |In subsection 2, we

examne field preenption as applied to ERISA. And in subsection

1129 U.S.C. 8 1132 provides in relevant part:

(a) Persons enpowered to bring a civil action
A civil action may be brought—-
(1) by a participant or beneficiary--

(B) to recover benefits due to him under
the terms of his plan, to enforce his rights
under the terms of the plan, or to clarify his
rights to future benefits under the ternms of the

plan[.]
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3, we exam ne conflict preenption as applied to ERI SA, focusing

t he di scussion on conflict preenption as applied to state | aws
that “regulate[] insurance” and concluding that HRS 8 432E-6 is
preenpted by ERI SA. Consequently, we hold that the circuit court
erred in affirm ng the Conm ssioner’s award of attorneys’ fees.

1. The Doctrine of Implied Preemption

As the United States Suprene Court has stated:

We have recogni zed that a federal statute inplicitly
overrides state | aw either when the scope of a statute
indi cates that Congress intended federal law to occupy a
field exclusively, English v. General Elec. Co., 496 U. S
72, 78-79 (1990), or when state law is in actual conflict
with federal law. We have found inplied conflict pre-
enmption where it is “inpossible for a private party to
comply with both state and federal requirements,” id., at
79, or where state |aw “stands as an obstacle to the
accompl i shment and execution of the full purposes and

obj ectives of Congress.” Hines v. Davidowitz, 312 U S. 52,
67 (1941).

Freightliner Corp. v. Myrick, 514 U. S. 280, 287 (1995). Thus,

HRS § 432E-6 will be deenmed preenpted if it conflicts with §
1132(a) (“conflict” preenption) or if Congress intended ERISA to
occupy the entire field of HMO regul ation (“field” preenption).

Ct. Casunpang v. |LWJ, Local 142, 94 Hawai‘i 330, 339, 13 P.3d

1235, 1244 (2000) (“Traditionally, federal preenption cases have
been grouped into three categories: (1) express preenption; (2)
inplied preenption; and (3) conflict preenption.”).
2. Implied field preemption as applied to ERISA
ERI SA' s express preenption and savi ng cl auses

denonstrate that ERI SA does not inpliedly preenpt the entire
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field of HMO regulation. As the United States Suprene Court has

st at ed:

When Congress has considered the issue of pre-enption and
has included in the enacted |egislation a provision
explicitly addressing that issue, and when that provision
provides a reliable indiciumof congressional intent with
respect to state authority, there is no need to infer
congressional intent to pre-enmpt state laws fromthe
substantive provisions of the |egislation. Such reasoning
is a variant of the famliar principle of expressio unius
est exclusio alterius: Congress’ enactment of a provision
defining the pre-enptive reach of a statute inmplies that
matters beyond that reach are not pre-enpted.

Cpollone v. Liggett Group, Inc., 505 U S. 504, 517 (1992)

(citations and internal quotation signals omtted). See also

Rush Prudential, 536 U.S. at 365 (“[T]he historic police powers

of the States were not [neant] to be superseded by the Federal
Act unless that was the clear and manifest purpose of Congress.”
(Citations and internal quotation signals omtted.) (Second
alteration in original.)). That ERI SA contains an express
preenption clause and a saving cl ause denonstrates that Congress
did not intend ERI SA to occupy the entire field of HVO

regul ation. Furthernore, in Rush Prudential, the Suprene Court

held that a state |aw regul ating the insurance features of an HMO
was saved by 8§ 1144(b)(2)(A), even though the HMO in question
contracted to provide nmedical services for an ERI SA-covered

enpl oyee welfare benefit plan. Rush Prudential, 536 U S. at 359.

Additionally, as the Suprene Court stated in English v. General

Electric Co., 496 U.S. 72, 79 (1990):

Al t hough this Court has not hesitated to draw an inference
of field pre-enption where it is supported by the federa
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statutory and regul atory schenmes, it has enmphasi zed: “Where
. the field which Congress is said to have pre-enmpted”
includes areas that have “been traditionally occupied by the
States,” congressional intent to supersede state |aws nust
be “‘clear and manifest.'”

(Quoting Jones v. Rath Packing Co., 430 U. S. 519, 525 (1977)

(quoting Rice v. Santa Fe Elevator Corp., 331 U S. 218, 230
(1947)).) Health care is “*a subject of traditional state

regulation,’”” Rush Prudential, 536 U S. at 387 (quoting Pegram

v. Herdrich, 530 U.S. 211, 237 (2000)); therefore, because we can

find no clear and mani fest congressional intent to supersede
state-law HMO regul ations, we hold that inplied field preenption
does not apply to Hawaii’'s external review statute.
3. Conflict preemption as applied to ERISA
Al t hough the exi stence of express preenption and saving
cl auses indicates that Congress did not intend to preenpt the
entire field of HMO regul ati on, the existence of these clauses

does not necessarily nean that conflict preenption cannot exist.

See Aetna Health Inc. v. Davila, us. __, , 124 s
2488, 2500 (2004) (stating that “[U nder ordinary principles of
conflict pre-enption, . . . even a state |aw that can arguably be
characterized as ‘regulating insurance’ will be pre-enpted if it
provi des a separate vehicle to assert a claimfor benefits
outside of, or in addition to, ERISA's renedial schene.”);

Buckman Co. v. Plaintiffs’ Legal Comm, 531 U S. 341, 352 (2001)

(“[NJeither an express pre-enption provision nor a saving clause
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‘“bar[s] the ordinary working of conflict pre-enption

principles.”” (Quoting CGeier v. Am Honda Mdtor Co., 529 U. S.

861, 869 (2000).) (Second alteration in original.)). See also
Ceier, 529 U S. at 869 (discussing the National Traffic and Motor
Vehicle Safety Act of 1966 and stating that “[w e now concl ude
that the saving clause (like the express pre-enption provision)
does not bar the ordinary working of conflict pre-enption
principles”).

In Aetna Health, a unaninous Supreme Court held that a

state statute was preenpted because it conflicted with ERI SA. At
i ssue was a Texas statute that created a cause of action against
HVOs for failure to exercise ordinary care in handling coverage

decisions. Aetna Health, 124 S. C. at 2492-93. Justice Thonmas,

witing for the Court, stated that “[t]he purpose of ERISAis to
provide a uniformregul atory regi ne over enployee benefit plans”
and concluded that the statute was preenpted because “any state-
| aw cause of action that duplicates, supplenents, or supplants
the ERI SA civil enforcenent renedy conflicts with the clear
congressional intent to nmake the ERI SA renedy exclusive and is
therefore pre-enpted.” [d. at 2495. The Court further held that
“[u] nder ordinary principles of conflict pre-enption, . . . even
a state |law that can arguably be characterized as ‘regul ating

i nsurance’ will be pre-enpted if it provides a separate vehicle

to assert a claimfor benefits outside of, or in addition to,
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ERI SA's renedi al schenme.” 1d. at 2500. Thus, according to Aetna
Health, any state law that creates a claimfor relief relating to
an ERI SA-regul ated enpl oyee benefit plan necessarily conflicts
with 8 1132(a) and is therefore preenpted. See id.

Al t hough Aetna Health offers an expansive

interpretation of the preenptive effects of § 1132(a), an earlier

Suprene Court case, Rush Prudential, 536 U S. at 365-87, strongly

suggests that sone state |aws that “regulate[] insurance,” such
as HRS § 432E-6, survive 8 1132(a)’s preenptive scope. Gven

Aetna Health’'s expansive | anguage, whether Rush Prudenti al

survives Aetna Health is not entirely clear.

In the remai nder of this subsection, we first exam ne

Rush Prudential, a case involving a state-nmandated regul atory

schenme simlar to HRS § 432E-6 (see subsection a, infra). W

then attenpt to reconcile Rush Prudential and Aetna Health; we

conclude that Aetna Health prohibits the states fromcreating new

clainms for relief but allows the states to regul ate insurance by
creating additional procedural regulations for insurers (see

subsection b, infra). Therefore, we hold that Rush Prudenti al

survives Aetna Health. W then apply this analysis to HRS §

432E-6 and concl ude that ERI SA preenpts Hawaii’s external review

| aw (see subsection c, infra).
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a. Rush Prudential HMO, Inc. v. MNbran

In Rush Prudential, the Suprenme Court considered an

Illinois statute simlar to HRS § 432E-6. According to the
II'linois statute, when an HMO denied a patient’s claimfor
certain types of health care coverage, the HMO was required to

honor the patient’s request for an independent nedical review of

the patient’s claim Rush Prudential, 536 U S. at 359, 361. The
statute mandated that the independent nedical review be done by
“*a physician holding the sane class of license as the primary
care physician, who is unaffiliated with the [HMJ, jointly
selected by the patient . . . , primary care physician and the
[HMO . " 1d. at 361 (quoting 215 IIl. Conp. Stat. 125/4-10
(2000) [hereinafter, 8 4-10]) (ellipsis in original). The
statute provided that “*[i]n the event that the review ng
physi ci an determ nes the covered service to be nedically
necessary, the [HMJ shall provide the covered service.’” 1d.
(quoting 8 4-10). The Court explained that the independent
review statute was simlar to arbitration in that the independent
reviewer was entitled to consider the HMO contract in addition to
evi dence such as nedical records; however, despite these

simlarities, the Court stated that § 4-10 “does not resenbl e

2 |'n Rush Prudential, the patient sued the HMO to conpel conpliance
with the Illinois statute; the HMO, however, renoved the case to federal court
and argued that ERISA s civil enforcement provision preenpted the Illinois
regul atory schene. Rush Prudential, 536 U.S. at 362.
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either contract interpretation or evidentiary litigation before a
neutral arbiter, as nuch as it |ooks like a practice (having
nothing to do with arbitration) of obtaining another nedi cal
opinion.” 1d. at 382-83.

A divided Court upheld 8 4-10. Justice Souter, witing
for the Court, stated that the Illinois statute was not preenpted

because it did not create a newclaimfor relief:

[Tl his case addresses a state regulatory schene that

provi des no new cause of action under state |aw and

aut hori zes no new formof ultimate relief. Mhile

i ndependent review under 8 4-10 may well settle the fate of
a benefit claimunder a particular contract, the state
statute does not enlarge the claimbeyond the benefits
avail able in any action brought under § 1132(a). And

al though the reviewer’'s determ nation would presumably
replace that of the HMO as to what is “medically necessary”
under this contract, the relief ultimately avail able would
still be what ERISA authorizes in a suit for benefits under
§ 1132(a).

Id. at 379-80 (footnote omitted). The Rush Prudential Court

recogni zed that allowing the states to establish these types of
procedures woul d sonmewhat underm ne ERI SA's purpose in
establishing a “uniformfederal regine of ‘rights and
obligations’ under ERISA.” 1d. at 381. However, the Court
stated, “‘[s]uch disuniformties . . . are the inevitable result
of the congressional decision to ‘save’ |ocal insurance

regulation.”” 1d. (quoting Metro. Life Ins. Co. v.

Massachusetts, 471 U. S. 724, 747 (1985)) (alterations in

original). The Court acknow edged its previous holding in Pilot

Life Ins. Co. v. Dedeaux, 481 U. S. 41, 57 (1987) (holding that
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Congress had “clearly express[ed], through the structure and
| egislative history of . . . ERISA an intention that the federa
remedy . . . displace state causes of action”) and expl ained that
a state statute mght “so resenble an adjudication as to fal

within Pilot Life's categorical bar.” Rush Prudential, 536 U. S.

at 381. Nevertheless, the Court upheld the Illinois statute
because the statute “does not inplicate ERI SA s enforcenent
schene at all” and “inposes no new obligation or remedy.”* 1d.
at 386.

Justice Thomas, joined by Chief Justice Rehnqui st,
Justice Scalia, and Justice Kennedy, dissented. 1d. at 388.

Justice Thomas (who |later wote for the Court in Aetna Health)

argued that ERISA's civil enforcenment schenme was intended to be

13 The Court constrained its holding, however, with the followi ng
f oot not e:

We do not mean to imply that States are free to create other
forms of binding arbitration to provide de novo review of
any terms of insurance contracts; as discussed above, our
decision rests in part on our recognition that the

di suniformty Congress hoped to avoid is not inmplicated by
deci sions that are so heavily imbued with expert medica
judgments. Rather, we hold that the feature of 8§ 4-10 that
provides a different standard of review with respect to

m xed eligibility decisions from what would be available in
court is not enough to create a conflict that underm nes
congressional policy in favor of uniformty of remedies.

Rush Prudential, 536 U.S. at 386 n.17. The Court also stated that “any
l'ingering doubt about the reasonabl eness of § 4-10 in affecting the
application of § 1132(a) may be put to rest by recalling that regul ating
insurance tied to what is medically necessary is probably inseparable from
enforcing the quintessentially state-law standards of reasonabl e nedica
care.” 1d. at 387

As di scussed in subsection ¢, infra, HRS § 432E-6 differs from § 4-10 in
several crucial ways, such that HRS 8 432E-6 is not protected by Rush
Prudenti al
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exclusive: *“Such exclusivity of renedies is necessary to further
Congress’ interest in establishing a uniformfederal |aw of

enpl oyee benefits so that enployers are encouraged to provide
benefits to their enployees[.]” 1d. He contended that 8§ 4-10
was an alternative state-law renedy and that the Court had
consistently held that such state-law renedies conflicted with
ERISA's civil enforcement schene. 1d. at 393-94. He stated
that, while the states are entitled to regulate health care, the
states are not entitled to circunmvent ERI SA by creating

alternative procedures |ike those in 8§ 4-10:

[Were a State to require that insurance conpani es provide
all “medically necessary care” or even that it must provide
a second opinion before denying benefits, | have little
doubt that such substantive requirements would withstand
ERI SA’s pre-enmptive force. But recourse to those benefits,
like all others, could be sought only through an action
under 8§ [1132] and not, as is the case here, through an
arbitration-like remedial device. Section 4-10 does not, in
any event, purport to extend a new substantive benefit.

Rat her, it nmerely sets up a procedure to conclusively
determ ne whet her the HMO s decision to deny benefits was
correct when the parties disagree, a task that lies within
the exclusive province of the courts through an action under
§ [1132(a)].

Id. at 399. Justice Thonas conceded that ERI SA's saving cl ause
al l owed for sone lack of uniformty, but stated that “[a]ll ow ng
di sparate state | aws that provide inconsistent external review
requirenents to govern a participant’s or beneficiary's claimto
benefits under an enpl oyee benefit plan is wholly destructive of
Congress’ expressly stated goal of uniformty in this area.” 1d.

at 400-01.
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b. Interpreting Rush Prudential in light of Aetna
Heal th

The next question is whether Rush Prudential and Mller

(di scussed supra) survive Aetna Health; in other words, does

ERI SA's saving clause still have neaning, or are all state | aws
relating to enpl oyee benefit plans preenpted by § 1132(a)? W
believe that the United States Suprenme Court’s holding in Aetna

Health was not intended to overrule Rush Prudential or Mller.

Based on Aetna Health, MIller, and Rush Prudential, we believe

that the Hawai‘ |egislature may continue to “regul atef[]
I nsurance” so long as the |l egislature does not create a “cause of

action that duplicates, supplenents, or supplants the ERI SA civil

enforcenment renedy.” Aetna Health, 124 S. C. at 2495. Reading

Rush Prudential and Aetna Health together, we believe that the

Suprene Court intended to distinguish between state |laws that (1)
create a state law claimfor relief against an enpl oyee benefit
plan and (2) require insurers to provide certain procedural
protections to insureds (even if the insurance is provided as
part of an ERI SA-covered enpl oyee benefit plan).

Aetna Health struck down the state statute at issue

because “any state-|aw cause of action that duplicates,
suppl enents, or supplants the ERI SA civil enforcenent renedy
conflicts with the clear congressional intent to nmake the ERI SA

renedy exclusive and is therefore pre-enpted.” Aetna Health, 124
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S. C. at 2495. The Suprene Court has consistently struck down
state laws that create clains for relief agai nst ERI SA-covered
enpl oyee benefit plans, even if those state |laws al so regul ate

i nsurance. See, e.qd., lngersoll-Rand Co. v. Md endon, 498 U.S.

133, 135, 145 (1990) (holding that an enployee’s claimfor relief

for wongful discharge based on state common | aw was preenpted by

§ 1132(a)); Pilot Life, 481 U S. at 57 (holding that a state
common |aw claimfor bad faith did not fall under the saving
cl ause and was therefore preenpted by § 1144(a)). As the United

States Court of Appeals for the Third Crcuit recently expl ai ned:

Reading Pilot Life, Rush Prudential, and Aetna Health
together, a state statute is preenpted by ERISA if it
provides “a formof ultimate relief in a judicial forumthat
added to the judicial remedies provided by ERISA, " Rush
Prudential, 536 U.S. at 379, 122 S.Ct. 2151, or stated

anot her way, if it “duplicates, supplements, or supplants
the ERI SA civil enforcement remedy.” Aetna Health, --- U. S.
at ----, 124 S.Ct. at 2495 (citing Pilot Life, 481 U.S. at
54-56, 107 S.Ct. 1549).

Barber v. UnumlLife Ins. Co. of Am, 383 F.3d 134, 140 (3d Cir

2004) .

In contrast, Rush Prudential upheld the state statute
at issue because it was “a state regul atory schene that
provi de[d] no new cause of action under state |aw and

authorize[d] no new formof ultimte relief.” Rush Prudential,

536 U.S. at 379. As Rush Prudential denonstrates, the Court has

been careful not to “read the saving clause out of the statute.”

Metro. Life Ins. Co. v. Massachusetts, 471 U S. 724, 747 (1985).

Al t hough the dissenting Justices in Rush Prudential argued that
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state insurance regul ati ons woul d underm ne congressional intent
(by corroding uniformty in the area of enployee welfare benefit
plans), the majority rejected this argunent. Instead, the
majority held that the states were entitled to require insurers
to conply with certain procedural requirenents as a condition of
engagi ng in the business of insurance within the state’s borders.

See Rush Prudential, 536 U S. at 379-80. Again, the Court

limted states’ power by stating that a state | aw woul d be

preenpted if it enlarged a claimfor benefits beyond what was

avai | abl e pursuant to 8§ 1132(a): “[Tlhe relief ultimately
avai l able would still be what ERI SA authorizes in a suit for
benefits under 8§ 1132(a).” [1d. at 380.

Thus, both Rush Prudential and Aetna Health hold that a

state may not create a new “cause of action.”* Both cases
preserve the states’ right to regulate insurance so |long as those
i nsurance regul ations do not conflict wwth ERISA s civil

enf orcenent schene. In sum Aetna Health does not overrul e Rush

1“4 A “cause of action” is:

1. A group of operative facts giving rise to one or nore
bases for suing; a factual situation that entitles one
person to obtain a remedy in court from another person
CLAI M . .

2. A legal theory of a lawsuit

3. Loosely, a lawsuit

Bl ack’s Law Dictionary 214 (7th ed. 1999).
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Prudential.** Therefore, we hold that a state |aw that “regul ates
i nsurance” is not preenpted so long as it does not create a new
claimfor relief and does not enlarge a claimfor benefits beyond
that available in § 1132(a).

The foll ow ng subsection applies this principle to HRS
8 432E-6.

C. Conflict preenption and HRS § 432E-6

We hold that HRS 8§ 432E-6, a |aw that “regul ates
i nsurance,” conflicts with 8 1132(a) because HRS § 432E-6 “so

resenbl e[s] an adjudication as to fall within Pilot Life's

categorical bar.” Rush Prudential, 536 U S. at 381.
HRS § 432E-6 is very simlar to the Illinois statute at
issue in Rush Prudential: both statutes provide for an

i ndependent review of an insurer’s denial of benefits; both
statutes require the review ng individual (s) to consider the
medi cal necessity of the procedure at issue; and both statutes

allow the reviewi ng individual (s) to overturn the insurer’s

15 | ndeed, Rush Prudential seems to anticipate Aetna Health, further
evidence that the two cases are consi stent. As the Court stated in Rush
Prudenti al

Al t hough we have yet to encounter a forced choice
bet ween the congressional policies of exclusively federa
remedi es and the “reservation of the business of insurance
to the States,” Metropolitan Life, 471 U.S., at 744 n. 21,
we have anticipated such a conflict, with the state
insurance regulation losing out if it allows plan
participants “to obtain remedies . . . that Congress
rejected in ERISA,” Pilot Life, supra, at 54.

Rush Prudential, 536 U.S. at 377 (alteration in original).
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deni al of coverage. See HRS § 432E-6; 215 Ill. Conp. Stat.
125/ 4-10. Both statutes allow the review ng individual (s)
l[imted authority to interpret the terns of the insurance
contract. See HRS 8§ 432E-6(a)(7) (providing that the review
panel must consider “[t]he terns of the agreenent of the
enroll ee’s insurance policy, evidence of coverage, or simlar
docunent” in determ ning whether the HVO acted reasonably); Rush
Prudential, 536 U S. at 380, 383 (stating that “the reviewer’s
determ nati on woul d presunmably replace that of the HVMO as to what
is ‘nedically necessary’ under this contract” but recognizing
that the Illinois statute “does not give the independent reviewer
a free-rangi ng power to construe contract terns, but instead,
confines reviewto . . . the phrase “nedical necessity[]’").
Nei ther statute creates a claimfor relief upon which an
aggri eved beneficiary or participant can file a lawsuit, and
neither statute enlarges a beneficiary’s or participant’s claim
for benefits beyond what she or he could obtain pursuant to §
1132(a). See HRS § 432E-6; 215 IIl. Conp. Stat. 125/4-10.
Neverthel ess, the Illinois statute and HRS §8 432E-6
differ in several inportant ways. First, Hawaii’'s external
revi ew i ncorporates HRS chapter 91, the Hawai‘i Adm nistrative
Procedure Act (HAPA). See HRS § 432E-6(a)(4) (stating that “the
commi ssi oner shall appoint the nmenbers of the panel and shal

conduct a review hearing pursuant to chapter 91”7). HAPA sets
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forth the procedural requirenents for contested case hearings,
see, e.0., HRS § 91-9 (1993 & Supp. 2003) (providing that al
parties in a contested case “shall be afforded an opportunity for
hearing after reasonable notice”); nore inportantly, HAPA

provi des for judicial review of contested cases: “[a]ny person
aggrieved by a final decision and order in a contested case .

is entitled to judicial review thereof under this chapter[.]”

HRS § 91-14 (1993). Second, whereas the Illinois statute

considered in Rush Prudential required one physician to determ ne

whet her the proposed procedure was “nedically necessary,” the
Hawai ‘i statute provides for a three-nenber panel (only one of
whom nust be a physician) to determ ne whether the HMO s actions
were “reasonable.”

These distinctions are fatal to the external review
law. The external review hearing nore closely resenbl es
“contract interpretation or evidentiary litigation before a
neutral arbiter” than “a practice (having nothing to do with
arbitration) of obtaining another nedical opinion.” Rush
Prudential, 536 U S. at 383. More danmgi ng, however, is the
right of either party to seek judicial review For exanple, a
clai mtant who is denied benefits pursuant to Hawaii’'s external
review | aw can appeal that denial to the courts, allowing for a
judicial determnation of the claimant’s entitlenent to benefits.

This is precisely the type of adjudication barred by Pilot Life,
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481 U.S. at 52 (holding that 8 1132(a) is the “exclusive vehicle
for actions by ERI SA-plan participants and beneficiaries
asserting inproper processing of a claimfor benefits”). See HRS
8 432E-6; 215 I1l. Conp. Stat. 125/4-10. Thus, although the
Hawai ‘i legislature is entitled to regulate insurance by
requiring external review (because external review | aws are not
necessarily preenpted by ERI SA), HRS 8§ 432E-6 too closely
resenbl es adj udi cation and therefore is preenpted by 8 1132(a).
We enphasi ze, however, that our holding applies only to those

pl ans covered by ERISA: Hawaii’'s external review |aw continues
to apply to those plans that are excluded from ERI SA cover age.

See 29 U . S.C. 8§ 1003(b) (2000) (excluding, inter alia,

governnmental and church plans from ERI SA cover age).
Because Hawaii’'s external review |l aw is preenpted, the

Comm ssi oner did not have jurisdiction to consider Bal dado’s

16 We pause to note that claimnts such as Bal dado who have relied upon
HRS § 432E-6 in pursuing claims for medical coverage have six years from an
HMO s deni al of coverage in which to file an ERISA claim See HRS § 657-1
(1993) (providing a six-year limtations period for “[a]ctions for the
recovery of any debt founded upon any contract, obligation, or liability” and
for “[p]ersonal actions of any nature whatsoever not specifically covered by
the laws of the State”); Bd. of Regents of Univ. of State of N.Y. v. Tonmanio,
446 U.S. 478, 483-84 (1980) (holding that where Congress does not establish a

statute of limtations applicable to a federal cause of action, “a void which
is commonplace in federal statutory law[,] . . . this Court has repeatedly
‘borrowed’ the state law of limtations governing an anal ogous cause of

action”); Shofer v. Hack Co., 970 F.2d 1316, 1319 (4th Cir. 1992) (“ERI SA does
not expressly provide a limtation period for bringing a private action other
than for claim of a breach of fiduciary duty. Therefore, for any claimthat
does not assert that Hack breached a fiduciary duty, the court nust |ook to
state | aw and apply an anal ogous limtation provision.”) Mles v. New York
State Teansters Conference Pension & Ret. Fund Enpl oyee Pension Ben. Plan, 698
F.2d 593, 598 (2d Cir. 1983) (“As ERISA does not prescribe a limtations
period for actions under 8 1132, the controlling limtations period is that
specified in the most nearly anal ogous state limtations statute.”).
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claim Correspondi ngly, the Comm ssioner did not have
jurisdiction to award attorneys’ fees and costs to Bal dado, and
t he Conmi ssioner’s March 1, 2001 and March 22, 2001 orders are

void. See Amantiad v. Odum 90 Hawai < 152, 159, 977 P.2d 160,

167 (1999) (“When reviewing a case where the circuit court |acked
subject matter jurisdiction, the appellate court retains
jurisdiction, not on the nerits, but for the purpose of
correcting the error in jurisdiction. A judgnent rendered by a
circuit court without subject matter jurisdiction is void.”
(Citations omtted.)). Simlarly, the circuit court’s
concl usi ons that Bal dado was entitled to attorneys’ fees and
costs and that HMAA was not entitled to attorneys’ fees and costs
are void. See id.
V. CONCLUSI ON

Based on the foregoing, we vacate the Comm ssioner’s

March 1, 2001 order, the Conmm ssioner’s March 22, 2001 order, and

the circuit court’s February 4, 2002 judgnent.
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