DI SSENTI NG OPI NI ON OF ACOBA, J.

| would hold that pursuant to Hawai‘i Adm nistrative
Rules (HAR) § 11-114-23(a)(1), the prosecution nust establish,
prior to the introduction of a Blood Al cohol Content (BAC) test
result, that the person wthdrawi ng bl ood nust be |icensed
according to Hawai i Revised Statutes (HRS) § 286-152 (1993 &
Supp. 1999).! Because Plaintiff-Appellee State of Hawai‘i (the
prosecution) failed to establish this and the defense expressly
questioned conpliance with the rule at trial, this case should be
remanded for a newtrial. However, as to the other points on
appeal, the majority has apparently agreed with and adopted the
position set forth infra in Parts VI., VII., and VIIIl. of this
opi ni on.

In addition, | believe that in the public interest,
this case should be published inasnmuch as it clarifies a rule of

| aw and i nvolves | egal issues of public inportance. See State v.

Uyesugi, No. 23805, 2002 W. 31875587, at *31 (Hawai‘i Dec. 26,
2002) (Appendix A) (Acoba, J., dissenting, joined by Raml, J.);

Torres v. Torres, No. 23089, 2002 W. 31819669, at *36 (Hawai i

Dec. 17, 2002) (Appendix A) (Acoba, J., dissenting, joined by
Ram |, J.).

! HRS § 286-152 was repeal ed on January 1, 2002 and apparently
replaced by HRS § 291E-12 (Supp. 2001). As the alleged act occurred before
January 1, 2002, we apply HRS § 286-152.



l.

Def endant - Appel l ant Jill L. Nunokawa (Defendant)
appeal s from her conviction of driving under the influence of
intoxicating liquor (DU) in violation of HRS § 291-4(a)(2) (1993
& Supp. 1999),2 rendered by the district court of the first
circuit (the court). On appeal, Defendant argues that the court

erred in admtting her BAC test result.

1.
On August 9, 2000, at around 10:25 p.m, Defendant was
observed driving a vehicle in the center |ane of the south-bound

| anes of the Pali H ghway. She was subsequently arrested for

2 HRS chapter 291, dealing with driving under the influence, was
repl aced on January 1, 2002. See, e.qg., HRS § 291E-1 (Supp. 2001). Because
this incident occurred prior to the repeal, HRS 8§ 291-4 is still applicable.

The 1999 version of HRS 8§ 291-4 states:

Driving under the influence of intoxicating liquor. (a) A
person comits the of fense of driving under the influence of
i ntoxicating liquor if:

(1) The person operates or assunes actual physica
control of the operation of any vehicle while
under the influence of intoxicating |iquor,
meani ng that the person concerned is under the
i nfluence of intoxicating liquor in an anount
sufficient to inpair the person’s nornmal nenta
faculties or ability to care for oneself and
guard agai nst casual ty;

(2) The person operates or assunes actual physica
control of the operation of any vehicle with .08
or nore grans of al cohol per one hundred
mlliliters or cubic centineters of blood or .08
or nore granms of al cohol per two hundred ten
liters of breath.

HRS & 291E-61(4), the current statute governing DU's, sinmilarly prohibits
driving “[w]ith .08 or nore grans of al cohol per one hundred mlliliters or
cubic centineters of blood.”



speeding and DUl .3 The officer took her to the Kalihi Police
Station in order to determ ne her BAC

Def endant el ected to undergo a blood test. At
approximately 12:17 a.m, Emly Chang, a nedical technol ogist for
the Gty and County Departnment of Health, drew a bl ood sanple
from Defendant. Chang testified to obtaining a Bachel or of
Sci ence degree in nedical technology fromthe University of
Hawai i and havi ng twenty-si x years of experience in performng
BAC anal yses with the City and County and, prior to that, having
experience drawi ng bl ood at Kaiser Hospital. No other testinony
was elicited relating to whether Chang was currently licensed to
wi t hdraw bl ood or the procedures followed in wthdraw ng
Def endant’ s bl ood. Upon collecting two vials of Defendant’s
bl ood, the sanples were placed in a | ocked contai ner and stored
for the night.

The follow ng norning, Chang returned to the | aboratory
to anal yze Defendant’s blood. To test the sanples, Chang used an
Abott VPSS chem stry anal yzer (VPSS or VPSS machine). Before
perform ng the test, Chang ran a vial of pure water through the
VPSS, then the blood sanples, and then several reference sanples
certified by the manufacturer to have specific concentrations of
al cohol used to calibrate the VPSS. Chang related that the two
sanpl es of blood could produce different results that could vary

by as much as ten percent. Chang ultimtely concl uded that

8 Def endant does not appeal her conviction under HRS § 291C- 102
(1993), “[n]onconpliance with speed linit prohibited.” Accordingly, that
convi ction should be affirned.



Def endant’s BAC was 0.12 grans of al cohol per 100 cubic
centineters of bl ood.

The use of the VPSS, and the techni que applied, had
been approved by the State of Hawai‘ Departnent of Health and
used by Chang’'s | aboratory since 1993. Although the nanufacturer
speci fications suggested nonthly mai ntenance of the nmachi ne,

Chang recounted that she only perforned naintenance on an “as
needed basis.” She did, however, report that she perforned
mai nt enance on the machi ne three days prior, on August 7, 2000.
Despite objections by Defendant’s counsel, the court
determ ned that the BAC test was properly conducted and admtted
the result into evidence. On January 16, 2002, the court found
Def endant guilty as charged, hol ding that Defendant was “under
the influence of intoxicating |iquor as evidenced by the reading

of .12 . . . in evidence.” The court granted a stay of the

sentence pending the results of this appeal.

[,

On appeal, Defendant argues that foundation was not
properly laid for the test results because the test was not
conducted in conpliance wwth HAR Title 11, Chapter 114 (1993).
Specifically, Defendant argues that: 1) Chang was not |icensed
to draw bl ood from Defendant; 2) the VPSS machine’s margin of
error exceeded the all owable deviation; 3) Chang’s | aboratory

failed to participate in a performance eval uation program and 4)



t he VPSS machi ne was not maintained in conpliance with HAR Title

V.
A
As to her first argunent, Defendant contends that Chang
never established that she was a “licensed nedi cal technol ogist”
and, accordingly, the test results did not conply with HAR § 11-
114-23(a)(1). HAR § 11-114-23(a)(1l) states that “blood shall be
drawn only by a qualified person as specified in section 286-152,
HRS[.]” In turn, HRS § 286-152 provides that “[n]o person, other

than a . . . person licensed in a clinical |aboratory

occupation under section 321-13, may w thdraw bl ood for the

pur pose of determ ning the al cohol concentration or drug content
therein[.]” (Enphasis added.). Relatedly, HAR § 11-110-22
states that “[n]o person shall serve as a . . . nedica
technol ogi st, clinical |aboratory specialist, or nedical

| aboratory technician without a current and valid clinical

| aboratory personnel license issued by the departnent.”

Def endant relies on State v. |Ibsen, 6 Haw. App. 550,

735 P.2d 957 (1987). In Ibsen, the Internmediate Court of Appeals
(ICA) held that a blood test should be suppressed because there
was no evidence on the record that the expert w thdraw ng bl ood
for the BAC test was a licensed clinical |aboratory technol ogi st.

See id. at 553, 735 P.2d at 958. The | CA observed that HRS



8§ 286-152 (1976) required | aboratory technicians to be licensed.*
See id. Because there was no evidence that the expert was
licensed, the | CA vacated the judgenent and renmanded the case for

aretrial. See id.

B.
The burden rests upon the prosecution, prior to the
introduction of a test result to establish a foundation “show ng
that the test result can be relied on as a substantive fact.”

State v. Souza, 6 Haw. App. 554, 558, 732 P.2d 253, 256 (1987)

(citing 29 Am Jur. 2d Evidence 8 823 (1967)). To establish that
the results of the BAC test were proper, it was necessary to
prove that “(1) [the VPSS] was in proper working order[,] (2) its

operator was qualified[,] and (3) the test was properly

adm nistered.” 1d. (citing People v. Adans, 59 Cal. App. 3d 559,

131 Cal. Rptr. 190 (1976); People v. Bowers, 716 P.2d 471 (Col o.

4 The |1 CA exami ned a previous rule, HAR § 11-111-5(d), which the ICA
guot ed as stating:

Bl ood sanples shall be collected formliving individuals
within three hours of an alleged offense only by a person
authorized by law, nanely a physician, registered nurse or
clinical |aboratory technol ogi st.

| bsen, 6 Haw. App. at 552, 735 P.2d at 958 (enphasis in original). Looking to
the “authorized by |Iaw |anguage, the ICAreferred to HRS § 286-152 (1976),
whi ch st ated:

Persons qualified to take blood specinen. No person other
than a physician, licensed laboratory technician, or

regi stered nurse may w t hdraw bl ood for the purpose of
determning the alcoholic content therein. This |imtation
shall not apply to the taking of a breath specinen.

Id. The ICA accordingly, held that HRS § 286-152 “clearly requires the
| aboratory technician to be Iicensed.” 1d. at 553, 735 P.2d at 958 (enphasis
in original).



1986); 2 S. Gard, Jones on Evidence 8§ 14.37 (6th ed. 1972))

(enmphasi s added).

The record indicates that Chang was |icensed by the
Department of Health as an “Al cohol Testing Supervisor” and as an
“Al cohol Analyst” pursuant to HAR 88 11-114-19 & 11-114-20.

This, however, does not conply with the requirenment to have a
license to withdraw bl ood. The licensing requirenent of HAR 11-
114-23(1) serves at |east two separate and di stinct purposes from
the Iicensing requirenmnents of HAR 88 11-114-19 & 11-114-20.
First, the drawi ng of blood invol ves obvious health and safety
matters, including the possibility of infection and/or
transm ssi on of bl ood-borne di seases. Thus the Departnent of
Heal th has prudently restricted the authorization to do bl ood

wi t hdrawal to those who are licensed to do so. Secondly, and
directly related to a proper foundation, is that draw ng bl ood

i nvol ves the application of medical techniques that could
radically affect the analysis of an individual’s BAC

For instance, as raised by Defendant in reference to
the court’s inquiry for a nore specific objection, blood
coagul ation will increase with contact to glass. See Erw n,

Richard E., Defense of Drunk Driving Cases § 17.04[2][d] (Matthew

Bender & Co., Inc., 2001) [hereinafter Defense]. Thus, it is
necessary to use a specific type of vial with an anti coagul ant
lining to contain blood after withdrawal. See id. Oherw se,

coagulation will interfere with the BAC anal ysis. Accordingly,



as noted by Defendant, the failure to prove that Chang was
licensed to withdraw blood inpairs the reliability of the test.

In addition, the use of common skin disinfectants, such
as i sopropyl al cohol (rubbing alcohol), could be drawn into the
needle as it pierces the skin, altering the results of the BAC
test. See id. 8 17.09 (“The disinfectant solution may be fairly
concentrated (e.g., 70% i sopropyl alcohol) so that even a smal
quantity may significantly contam nate the bl ood specinen.”).
Thus, one who is familiar with the correct process of bl ood
wi thdrawal will use a different skin cleaning agent to avoid
interference with the subsequent anal ytical procedure.

Chang’ s al cohol analysis license differs fromthe
license required under HAR 8 11-114-23(1) in that the al cohol
anal ysis license involves chem stry, and not nedical techniques.
Al cohol anal ysis techniques and the withdrawal of blood are not
the same. Quite sinply, these two different processes involve
different skills and licensing requirenents.

The evidence did not conply with the specific |icensing
requi renents of HAR § 11-114-23(1) and HRS § 286-152. In such
ci rcunst ances, the necessary know edge, skill, and techni que
cannot be inferred and the proper foundation cannot be | aid.
Thus, evidence of Chang’s l|icensure as required under the
Department of Health’s adm nistrative rules was necessary in

order to lay proper foundation for the BAC results.?®

5 The revised HRS chapter 291, enacted subsequent to the case at
hand, codifies the requirenments laid out in HAR § 11-114-23(a)(1). For
(conti nued...)



V.

The majority holds that “defense counsel waived any
chal l enge to Chang’s qualifications to w thdraw [ Def endant’ s]
bl ood when he explained to the court that his objection was based
upon the maintenance of the VPSS chem stry anal yzer and the
integrity of the vials of anticoagulants used in the testing
procedure[.]”® Majority opinion at 3. The majority’s concl usion
is incorrect, however, inasnmuch as Defendant’s counsel objected
to the “accuracy of the testing procedures and the safeguards

that are required” and expressly cited to HAR § 11-114-23(1).7

5(...continued)
exanple, HRS § 291E-21 (Supp. 2001) states:

Persons qualified to take blood specimen. No person,
ot her than a physician, registered nurse, phlebotom st
deened qualified by the director of a clinical |aboratory
that is licensed by the State, or person licensed in a
clinical laboratory occupation under section 321-13, may
wi t hdraw bl ood for the purpose of determ ning the al cohol
concentration or drug content therein. This limtation
shall not apply to the taking of a breath or urine specinen.

(Bol dfaced font in original.) (Enmphasis added.)

6 The majority cites to State v. Matias, 57 Haw. 96, 550 P.2d 900
(1976), for the proposition that an objection based on a specific ground
constitutes waiver of all other objections. This case, however, has been
di stinguished by this court in State v. Reese, 61 Haw. 499, 605 P.2d 935
(1980). In Reese, this court noted that “unli ke the case before us, the
wai ver in [Matias] resulted froma failure by the defendant to object at any
time, either before or during trial, to the error sought to be raised on
appeal .” Here, Defendant clearly raised an objection to the introduction of
the BAC test based on both general foundation grounds and by specifically
noting the applicable HAR thus nmaking Matias inapplicable to the case at
hand. Furthernore, Mitias expressly notes that there is an exception for
plain error, see 57 Haw. at 101, 505 P.2d at 904, a point that the majority
now i gnor es.

7 At trial, Defendant objected to State's exhibit 5, which was the
et hanol | evel sheet that indicated the results of the BAC test:

THE COURT: Well, there has been an offer?
[ DEFENSE COUNSEL]: Well, | maintain my objections.
Specifically, | argue to the Court there hasn’'t been
conpliance with the provisions - - -
(continued...)



As mentioned, HAR § 11-114-23(1) mandates that the person
wi t hdrawi ng bl ood nmust be |icensed pursuant to HRS § 286- 152.
Because Defendant explicitly referred to this regul ati on when
objecting to the introduction of the BAC test results, it cannot
be said that the court was not advised of the basis for this
obj ect i on.

It is argued that defense counsel failed to articulate
a specific basis for his objection to the introduction of the BAC
results. Although counsel went into nore detail about one
objection, it does not nmean that that was his only basis for
objection. As nentioned above, Defendant plainly set forth the
rel evant administrative rule by expressly stating the exact
section of the HAR  No confusion could occur over what part of
the rul e Defendant was raising, as this rule states nothing nore
than that person nust be licensed in order to withdraw blood. 1In
addition, in response to the court’s questioning, Defendant’s

counsel plainly responded:

The other thing is the procedure or requirenents that
| set forth earlier as to withdrawing by a [sic] bl ood

(...continued)

THE COURT: Wth what, what provision?

[ DEFENSE COUNSEL]: Title 11 -- Title 11, Chapter 114.

THE COURT: \What does it relate to, [defense counsel]?

[ DEFENSE COUNSEL]: It goes to the accuracy of the
testing procedures and the safeguards that are required --

THE COURT: \Which one, | mean, you're talking in
generalities. Are you saying that because they checked it,
don’t check it every nmonth, ergo, it’s not in strict
conpl i ance?

[ DEFENSE COUNSEL]: First of all, 11-114-23(1) --

THE COURT: 11-14 what?

[ DEFENSE COUSNEL]: -23 subsection (1), subsection
(7). 114-22 subsection (a).

(Enphasi s added.)
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for certain qualified personnel with certain
procedural safeguards. | don't feel | have to | abe
exactly what’'s mssing, but I alluded to the precise
subsections that |'m contendi ng have not been conmplied
with strictly and all of these argunents go to the
reliability and accuracy of the ultimate test results

t hat are obtai ned.

(Enmphases added.) Hence, it cannot be said that no objection was
made in reference to the licensure requirenents of HAR § 11-114-

23(1), or that this objection was waived. See Matias, 57 Haw at

101, 550 P.2d at 904 (an objection to the adm ssion of evidence
must be “made the subject of an objection noted at the tinme it
was commtted or brought to the attention of the court in another
manner.” (citations omtted)).

Mor eover, assum ng arquendo that Defendant failed to
rai se a sufficient objection, Hawai‘ Rules of Penal Procedure
(HRPP) Rul e 52(b) (1994) provides that “[p]lain errors or defects
affecting substantial rights nay be noticed although they were

not brought to the attention of the court.” See State v.

Schroeder, 76 Hawai‘i 517, 532, 880 P.2d 192, 207 (1994) (“where
plain error has been commtted and substantial rights have been
af fected thereby, the error nmay be noticed even though it was not
brought to the attention of the trial court”); Mtias 57 Haw. at
101, 550 P.2d at 904 (noting that there is an exception for plain
error to the rule that objection nmust be made at trial or

ot herwi se be waived). |Inasnuch as the burden rested upon the
prosecution to establish that Chang was a |icensed | aboratory
techni ci an, the judgnent herein nust be vacated and the case
remanded. | discuss Defendant’s renmi ning contentions briefly

infra.
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VI .

Def endant argues that the testing procedure used by
Chang violated HAR 8§ 11-114-22 (1995) and the results shoul d not
have been admtted. HAR 8§ 11-114-22(c)(2) (1995) provides that
“the standard deviation of the [bl ood al cohol testing] procedure
shal | not exceed 0.005 grans alcohol/100 mlliliters at any
sanpl e concentration.” Defendant posits that this nmeans no nore
then a five percent deviation. Chang testified, however, that
the BAC test result fromthe VPSS machi ne could be in error by as
much as plus or mnus ten percent between the two sanpl es of
Def endant’ s bl ood. Accordingly, Defendant argues that the test
results are in violation of HAR § 11-114-22(c)(2) because the

results are nore then a five percent standard devi ation.

Def endant uses the ternms “standard deviation” and
“margin of error” interchangeably. However, these two terns are
distinct; one refers to a neasurenent of accuracy, and the other
i ndi cates a cal culation of precision. A standard deviation
refers to the “nmeasurenent of the dispersion in a

distribution[,]” People v. Mlaurin, 598 N. Y.S. 2d 911, 913 n.3

(1993), or the closeness of the results that have been obtai ned
in exactly the same way. On the other hand, a margin of error is
the cl oseness of a neasurenent to its true or accepted val ue.

See David S. Mbore, Statistics: Concepts and Controversies 15-21

(WH. Freeman & Co. 1985) (1979) (“A margin of error . . . is a
di rect nmeasure of precision”); Anerican Statistical Association,

What is a Margin of Error?, (1993) at

http://ww. anst at. org/ sections/srns/ (“The ‘margin of error’ is a

12



common summary of sampling error . . . which quantifies
uncertainty about a survey result.”). Thus, one could have a
high margin of error (the potential range of inaccuracy) that
occurs very infrequently, thus causing a | ow standard devi ati on.
Conversely, one could have a high standard deviation (the results
are frequently inconsistent), but a |low nargin of error (the

nunbers produced are within a snmall zone of the correct answer).

In the present case, Chang testified that results could
vary as nmuch as .01 percent. This coment refers to a margin of
error and not to a standard deviation. Thus, Chang’s conmmrent
does not inplicate HAR § 11-114-22(c)(2), inasnuch as the rule

refers to a standard devi ati on.

Moreover, HAR 8§ 11-114-22 does not create requirenents
for each sanple taken, but instead pertains to Departnent of
Heal t h approval of the BAC testing procedures. The title of HAR
8§ 11-114-22 is “Testing procedure approval s[,]” indicating
standards for the approval of the overall nethodol ogy, whereas
HAR 88 11-114-23 (“[s]anple collection procedures”) and 11-114-24
(“[t]esting of sanples”) apply to the procedure used in testing
each individual sanple. Neither of these two sections includes
| anguage referring to a margin of error or a standard deviation

requirenent.

VII.

Def endant mai ntains that Chang failed to testify about

her conpliance with the “performance eval uation progrant

13



requi renents of HAR 8§ 11-114-21. However, there is no indication
the prosecution is under any obligation to prove that each
section of HAR Title 11 was individually conplied with, nor does
Def endant cite to any case law for this proposition. Chang’s
undi sputed testinony indicated that the requirenents of HAR Title
11 were nmet. Therefore, on this ground, the court did not err in

adm tting the BAC test.

VI,

Def endant asserts that mai ntenance of the VPSS nachi ne
was not conducted on a nmonth-to-nonth basis in strict conpliance
with Title 11. It is necessary to establish that the VPSS
machi ne was “in proper working order[,]” Souza, 5 Haw. App. at
558, 732 P.2d at 257, in order to lay a proper foundation for
adm ttance of the BAC results. As such, regul ar maintenance is
relevant in any inquiry as to the reliability of the VPSS

machi ne.

Nevert hel ess, the nai ntenance standards required by
Title 11, and the mai ntenance requirenents suggested by the
manuf acturer of the VPSS machine, are not the sanme. Wile Chang
testified that the nmachine was not maintained every nonth as the
speci fications recomrend, but instead on an “as needed basis[,]”
there is no evidence that this practice violated Title 11
standards. The previous HAR title 11, chapter 111 included a
section regardi ng blood testing equi prent that stated that
“Imanufacturer’s instructions for instrunment calibration,

mai nt enance, and repair shall be followed.” HAR 8 11-111-5(j)(4)

14



(1986). However, the 1993 version of HAR title 11, chapter 114
apparently omtted this section. There is no conparable section
with references to “manufacturer’s instructions” pertaining to
testing procedures. Accordingly, Chang was under no obligation
under HAR title 11, chapter 114 to incorporate nmanufacturer

recommendati ons into her | aboratory nethodol ogy.

As noted above, however, periodic maintenance nay be
germane to the reliability of a particular machine. Here, Chang
testified that maintenance was conducted just three days prior to
the date that Defendant’s sanples were run. According to Chang,
the VPSS was calibrated prior to running Defendant’s sanpl es,

i ndi cating that the machi ne was operating accurately. Therefore,

there was evidence that the VPSS machi ne was reli abl e.

I X.

For the foregoing reasons, the court’s January 16, 2002
j udgnment and sentence as to the DU offense should be vacated and

the case remanded to the court for a retrial.
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