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CONCURRI NG AND DI SSENTI NG OPI Nl ON BY NAKAYAMA, J.

The constitutional rule announced today prohibits the
use of investigative traffic stops in all instances where there
is objective reason to suspect that an all eged probation violator
who is nanmed in a valid arrest warrant is anong a vehicle’s
occupants.! Majority at 13-15. | cannot agree that the
majority’s decision to forbid a proven and mninmally intrusive
| aw enf orcenent tool under these circunstances is necessary to
safeguard the public fromunreasonable seizures. | therefore
dissent fromthe majority’s holding that the investigative
traffic stop of Defendant-appellant Jasm ne El eneki (El eneki) was
unlawful at its inception. However, because | concl ude that
El eneki’ s detention exceeded the stop’s |awful scope, | concur
with the majority that the circuit court erred in denying her
notion to suppress.

I. BACKGROUND
A. Factual Background

The circuit court’s findings of fact (FOFs), and
additional relevant facts that are consistent with the FOFs and
are supported by the record, can be summari zed as foll ows:

At around noon on April 30, 2001, Maui Police
Depart ment (MPD) Sergeant Ant hony Popl ardo (Sergeant Popl ardo)
assisted in executing search warrants at several apartnents in

Ki hei, Maui. Those searches resulted in the discovery of crystal

1 Specifically, the majority claims that there is no “legitimte
basi s” for sanctioning such a stop under the fourth amendnment or article I,
section 7, as any such rule would “stretch[] the narrowly defined exception to
the warrant requirement to cover the situation.” Majority at 13, 14 (brackets
omtted).
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met hanphetam ne, and led to the arrests of two individuals
suspected of distributing the illegal substance. Anong those
arrested was Scott Chong (Chong), a police informant whom
Sergeant Popl ardo had known for over a year and who had provided
the police with information on previous occasions. Sergeant

Popl ardo testified that Chong was a “reliable” informant, though
he did not recall if Chong’'s assistance had resulted in any
arrests.

Foll owi ng his arrest at around noon, Chong was taken to
the Wail uku police station for interrogation. During the
I nterrogation, Chong informed Sergeant Poplardo that Eleneki “was
one of [his] sources of crystal nethanphetamne.” This
i nformation, coupled with earlier tips from Sergeant Poplardo’s
ot her informants, convinced Sergeant Poplardo that El eneki “was
i nvolved in the distribution of methanphetam ne as an ongoi ng
nature.”

Chong was rel eased frompolice custody |ater that
night. As Sergeant Poplardo | ooked on, Eleneki arrived in a
white Chrysler PT Cruiser to pick Chong up. Soon after Chong and
El eneki departed the station, Sergeant Popl ardo | earned that
Chong was want ed on an outstandi ng bench warrant for violating
hi s probati on.

The next norning, on May 1, 2001, Sergeant Popl ardo and
his partner, MPD Sergeant Christopher Navarro (Sergeant Navarro),
spotted a white Chrysler PT Cruiser enter the parking |lot of the
M nute Stop conveni ence store in Wil uku, Maui. El eneki was

behi nd t he wheel, acconpani ed by two passengers whose faces were
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obscured by the car’s tinted w ndows.

Bei ng apprised of Chong' s outstanding arrest warrant
and upon seeing El eneki, Sergeant Poplardo “wanted to . . . see
If [Chong] was in that car.” Accordingly, Sergeants Poplardo and
Navarro followed the PT Cruiser as it exited the parking lot, and
trailed El eneki for about five mnutes before Sergeant Popl ardo
directed her to stop using his vehicle' s blue light and siren.

El eneki stopped her car in a reasonabl e anount of tine.
As Sergeants Popl ardo and Navarro approached on foot, Sergeant
Popl ardo scanned t he passenger conpartnment and confirned that
Chong was not in the vehicle, and that no drug paraphernalia or
suspi ci ous packages lay in plain view

Nevert hel ess, Sergeant Poplardo proceeded further with
the investigative stop. After introducing hinself as a police
of ficer and requesting Eleneki’s driver’s |license, Sergeant
Popl ardo asked El eneki to identify her passengers. El enek
stated that the female in the back seat was naned “Charnaine,”
but clainmed that she did not know the name of her front seat
passenger. Sergeant Poplardo then asked El eneki if she knew of
Chong’ s whereabouts, since “initially I was | ooking for him and
| know that she knows him” Sergeant Popl ardo becane suspi ci ous
when El eneki “clainmed that she did not know [ Chong] at all.”

Sergeant Poplardo testified that, throughout his

guestioning, Eleneki was “munbling a lot,” “wouldn’t | ook him
straight in the face,” and appeared “nervous,” “tense,” and
“fidgeting.” Believing that Eleneki mght feel nore at ease in

private, Sergeant Poplardo “invited” her to step out of the
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vehicle so that they could talk away fromthe car’s other
occupants. Wile Sergeant Poplardo testified that he nerely
“asked [Eleneki] to” exit the vehicle, Sergeant Poplardo never
I ndi cated to El eneki that she was free to deny his request or
ot herw se | eave.

Ser geant Popl ardo and El eneki proceeded to the back of
the car, where Sergeant Poplardo confronted El eneki with his
“strong suspicions” that she was “involved with drug dealing.”
After Eleneki protested that she “didn’t have any drugs on her,”
Ser geant Popl ardo sought her consent to have hinself and Sergeant
Navarro search her vehicle. Eleneki, however, rebuffed Sergeant
Popl ardo and refused to acqui esce to any such search. She
i nstead advi sed Sergeant Poplardo that he woul d have to get a
search warrant to | ook inside her car

El eneki’s refusal to submt her vehicle to a consensual
search pronpted Sergeant Poplardo to question her “a little bit
nore.” Because El eneki’s responses “seened evasive to nost of
the questions |I was asking,” Sergeant Popl ardo requested
assi stance fromother narcotics officers in performng a “canine
screen” of Eleneki’s car. |In preparation for the screen,
Sergeants Popl ardo and Navarro ordered all occupants fromthe
car. They then queried whether Eleneki’s passengers owned
anything in the vehicle, to which El eneki replied that she was
the sole owner of all of the car’s contents.

MPD narcotics officer WIliam Gannon (O ficer Gannon)
responded to Sergeant Poplardo’s call for assistance.

Acconmpanying O ficer Gannon was Ben, a dog trained in narcotics
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detection. Oficer Gannon and his dog arrived approxi nately
fifteen mnutes after Sergeants Poplardo and Navarro first
st opped El eneki .

During the canine screen, Ben “al erted” by paw ng on
t he passenger side front door, indicating the presence of illegal
narcotics. The front passenger w ndow was open, and Ben stuck
hi s head about three inches into the passenger conpartnent.
O ficer Gannon i nfornmed Sergeant Poplardo of the alert, and the
of ficers proceeded to arrest Eleneki. The police towed her
vehicle to the Wailuku police station, where it was stored until
officers received a warrant to search its interior

Upon obtaining the warrant, Oficer Gannon searched the
vehicle. Hs inspection uncovered a nunber of illegal narcotics
and drug paraphernalia, including twenty-four granms of packeted
crystal nethanphetam ne, twenty-eight grans of cocaine, three
grans of marijuana, an electronic digital gramscale, a smal
packet of baking soda, a glass pipe with white browni sh residue,
a “drug tally” note pad listing the “street names” of crystal
met hanphet am ne and cocai ne, enpty clear Zi plock packets and
mani | a envel opes, and $762 in cash.?
B. Procedural History

El eneki was indicted on Counts I-V. On August 15,

2001, Eleneki filed a notion to suppress evidence recovered based

2 I'n explaining the relevance of the household or otherwi se | awful

items he uncovered, Officer Gannon testified that drug dealers typically used
baki ng soda as a “cutting agent” to dilute the purity of cocaine, and that

el ectronic scales assisted in measuring the weight of illegal narcotics for
sal e. He further testified that drug dealers often placed drugs in plastic
packets for individual distribution, and that the $762 in cash was consi stent
with drug sal es of cocaine and crystal methanphetam ne.

5
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on alleged violations of article I, section 7, of the Hawai ‘i

State Constitution, and the fourth and fourteenth amendnents to

the United States Constitution. On February 7, 2002, the circuit

court denied Eleneki’s notion to suppress. |In denying the

notion, the circuit court entered the follow ng pertinent and

unchal | enged FOFs:

10.

That on the evening of April 30, 2001, after speaking

wi t h Sergeant Poplardo, Scott Chong was rel eased from police
custody. Scott Chong was picked up by a female in a white
Chrysl er PT Cruiser, and Sergeant Poplardo recognized the
driver of the PT Cruiser to be the Defendant;

11.

On the morning of May 1, 2001, Sergeants Anthony

Popl ardo and Chris Navarro were | ooking for Scott Chong

The purpose of seeking M. Chong was to speak to him
regarding the distribution of drugs and to serve himwi th an
out standi ng arrest warrant;

12.

That the officers were in an unmarked police car when

they saw the white Chrysler PT Cruiser, Licence Number MGH
494 in the parking |lot at 1900 Main Street, Wailuku, near
the M nute Stop store;

13.

That Sergeant Poplardo could see that the DEFENDANT was

t he driver of the car, and that there were two other
occupants in the car; however, he was unsure if Scott Chong
was one of the passengers

14.

Sergeant Poplardo foll owed the vehicle east on Main

Street, then on to [sic] Kaahumanu Avenue, then onto Wahi ne
Pio Drive, then stopped the car using blue Iight and siren
The car was stopped near Keopul ani Park at approxi mately
11:15 a.m or 11:20 a.m;

15.

Sergeant Popl ardo approached DEFENDANT who was seat ed

in the driver’s seat, identified hinmself as a police

of ficer, and asked her for her driver’'s |license, which she
provided. Def endant also told the officer that the car was
a rental vehicle, and that she did not have insurance or a
registration card;

16.

Sergeant Poplardo then asked DEFENDANT what her

passengers’ nanes were, and she replied that she did not
know t he nanme of the male seated in the front seat, however
she identified the rear seat passenger as Charmai ne Gabi n;

17.

about

That Sergeant Poplardo then asked DEFENDANT if she knew
the whereabouts of Scott Chong, and she claimed not to

know himat all, contrary to what Sergeant Poplardo observed
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a day prior on April 30, 2001

18. Sergeant Poplardo observed DEFENDANT to be nervous,
fidgeted in her seat, would not |ook at Sergeant Popl ardo
and mumbl ed when she spoke, and it appeared to Sergeant

Popl ardo as though Defendant did not want to speak to himin
the presence of her passengers|.]

On February 19, 2002, Eleneki pleaded no contest to Counts I-V.
She was thereafter sentenced to concurrent terns of inprisonnent
of twenty years in Count I, ten years in Count 111, five years
each in Counts Il and IV, and thirty days in Count V. Judgnent
was entered on April 18, 2002. Eleneki tinely appeal ed.

II. STANDARD OF REVIEW

Motion to Suppress

“We answer questions of constitutional |aw by
exercising our own independent judgment based on the
facts of the case. . . . Thus, we review questions of
constitutional |aw under the ‘right/wrong standard.”
State v. Jenkins, 93 Hawai ‘i 87, 100, 997 P.2d 13, 26
(2000) (citations, some quotation signals, and sone
ellipsis points omtted). Accordingly, “[w]e review
the circuit court’s ruling on a notion to suppress de
novo to determ ne whether the ruling was ‘right’ or
‘“wrong.’” |d. (citations and some quotation signals
omtted).

State v. Locguiao, 100 Hawai i 195, 203, 58 P.3d 1242, 1250
(2002) (quoting State v. Poaipuni, 98 Hawai ‘i 387, 392, 49
P.3d 353, 358 (2002)).

State v. Hauge, 103 Hawai‘i 38, 47, 79 P.3d 131, 140 (2003).
III. DISCUSSION

On appeal, El eneki argues that the circuit court erred
i n denying her notion to suppress, inasmuch as the absence of any
observed traffic violations or signs of crimnal conduct
precluded the court fromfinding that a “reasonabl e suspicion” of
crimnal activity supported the stop. Relying on precedent from
ot her jurisdictions, Eleneki further contends that a tenporary

i nvestigative stop initiated to search for a person other than

7
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t he defendant cannot qualify for exception to the warrant

requi renent, as the seizure does not further a sufficiently
wei ghty public interest to justify its intrusiveness. She
concl udes that, because the stop and screen were unlawful, the
circuit court erred in failing to suppress all resulting

evi dence.

The State counters that the circuit court correctly
deni ed El eneki’s suppression notion, on the grounds that briefly
detaining a driver and vehicle recently sighted carrying a wanted
felon is a “legitimate reason” for departing fromthe genera
warrant requirement. The State further asserts that El eneki’s
conti nued detention and cani ne screen were justified, inasnuch as
her conduct towards the police during their search for Chong
prol onged the officers’ “reasonabl e suspicion” that crimna
activity was afoot.

Upon review of the record, | conclude that while the
I nvestigative stop was lawful at its inception, Eleneki’s
conti nued detention during her vehicle' s canine screen exceeded
the stop’s lawful scope. Eleneki’s contention that the evidence
admtted at trial was tainted and should have been excluded is
therefore correct.

A. The Investigative Stop was Lawful at Its Inception

1. “Reasonabl e suspicion” is the appropri ate standard
by which to neasure the constitutionality of Eleneki’s
st op.

On appeal, El eneki argues that the investigative stop

was unlawful fromits inception for violating the constitutional
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proscription agai nst unreasonabl e seizures® found in the fourth
amendnent to the United States Constitution* and article |
section 7 of the Hawai‘ State Constitution.?®

The constitutional provisions upon which El eneki relies
serve to “‘safeguard the privacy and security of individuals
agai nst arbitrary invasions by governnment officials.”” State v.
Quino, 74 Haw. 161, 177-178, 840 P.2d 358, 366 (1992) (Levinson,
J., concurring) (quoting Camara v. Min. Court, 387 U S. 523, 528,
87 S. Ct. 1727, 1730, 18 L. Ed. 2d 930 (1967)); see also United
States v. Arvizu, 534 U.S. 266, 273, 122 S. . 744, 750, 151 L.
Ed. 2d 740 (2002) (“The Fourth Amendnment prohibits ‘unreasonabl e

searches and seizures’ by the Governnment[.]”). Consonant wth
t hat purpose, the provisions mandate that governnent agents

generally “obtain search warrants based on probabl e cause before

s The State does not contest that an investigative traffic stop

constitutes a “seizure” in the constitutional sense. See State v.
Prendergast, 103 Hawai i 451, 453-454, 83 P.3d 714, 716-717 (2004) (citing

Del aware v. Prouse, 440 U.S. 648, 653, 99 S. Ct. 1391, 1396, 59 L. Ed. 2d 660
(1979) and State v. Bolosan, 78 Hawai‘i 86, 92, 890 P.2d 673, 679 (1995)).

4 The fourth amendment to the United States Constitution provides

The right of the people to be secure in their persons
houses, papers, and effects, against unreasonabl e searches
and sei zures, shall not be violated, and no Warrants shal

i ssue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be
searched, and the persons or things to be seized

5 Article I, section 7 of the Hawai‘i State Constitution provides:

The right of the people to be secure in their persons
houses, papers and effects against unreasonabl e searches

sei zures and invasions of privacy shall not be violated; and
no warrants shall issue but upon probable cause, supported
by oath or affirmation, and particularly describing the

pl ace to be searched and the persons or things to be seized
or the communi cations sought to be intercepted.

9
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effecting a search and sei zure of persons or places connected to
crimnal activity.” State v. Barrett, 67 Haw. 650, 653, 701 P.2d
1277, 1280 (1985) (citing State v. D as, 62 Haw. 52, 609 P.2d 637
(1980)).

Beginning with Terry v. Ghio, however, the United

States Suprene Court has recognized that a limted seizure based
on | ess than probable cause presents no constitutional infirmty
where the governnment interest being furthered outweighs the
individual’s right to be free of an intrusion that amounts to

| ess than outright “arrest.” See 392 U.S. 1, 20-21, 88 S.
1868, 1879-1880, 20 L. Ed. 2d 889 (1968); Dunaway v. New York,
442 U.S. 200, 210, 99 S. C. 2248, 2255, 60 L. Ed. 2d 824 (1979)

(Terry “defined a special category of Fourth Anendnment *seizures’
so substantially less intrusive than arrests that the general
rul e requiring probable cause to make Fourth Amendnment ‘seizures’
reasonabl e coul d be replaced by a balancing test.”). A police
of ficer who briefly stops a person to investigate his “reasonabl e
suspicion” that the detained individual is conplicit in inmm nent
or ongoing crine accordingly acts within constitutional bounds,

i nsofar as the public interest in crinme prevention and control
justifies the tenporary invasion of personal security that the

I nvestigative stop occasions. See, e.qg., United States v.
Cortez, 449 U.S. 411, 421, 101 S. . 690, 697, 66 L. Ed. 2d 621
(1981); Delaware v. Prouse, 440 U S. 648, 663, 99 S. C. 1391,
1401, 59 L. Ed. 2d 660 (1979); United States v. Brignoni-Ponce,
422 U. S. 873, 881-882, 95 S. . 2574, 2580, 45 L. Ed. 2d 607
(1975).

10
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This court adheres to the bal ancing test propounded in
Terry when assessing the legality of warrantless | aw enforcenent
intrusions under article I, section 7 of the Hawai‘ State
Constitution.® Like the federal courts, that bal ance of
interests has led this court to conclude that “reasonable
suspicion” is the appropriate standard by which to neasure the
constitutionality of a brief discretionary stop to investigate
crime in the absence of probable cause. See, e.qg., State v.
Prendergast, 103 Hawai ‘i 451, 453-454, 83 P.3d 714, 716-717
(2004) (citing cases).

The present stop arises in circunstances factually
di stingui shable fromthose to which “reasonabl e suspi ci on” has
traditionally applied. Unlike previous cases, the arrest warrant

t hat made Chong the object of pursuit? was based upon Chong’s

6 See, e.qg., State v. Powell, 61 Haw. 316, 320, 603 P.2d 143, 147
(1979) (“[Whether or not [an investigative stop] is found to be reasonable
[is dependent] upon bal ancing the public interest it promotes and the
individual’s right to be free fromarbitrary interference by government
officials.”); State v. Bonds, 59 Haw. 130, 134, 577 P.2d 781, 784 (1978)
(“‘[T] he reasonabl eness of such seizures depends on a bal ance between the
public interest and the individual’'s right to personal security free from
arbitrary interference by |law officers.’”” (quoting United States v.

Bri gnoni - Ponce, 422 U.S. 873, 878, 95 S. Ct. 2574, 2578, 45 L. Ed. 2d 607
(1975)); cf. State v. Ortiz, 67 Haw. 181, 185, 683 P.2d 822, 826 (1984) (“The
reasonabl eness of a weapons search is determ ned by balancing the State’s
interest in searching against the individual’s interest in freedom from

unr easonabl e governnent intrusions.”); State v. Snitkin, 67 Haw. 168, 172, 681
P.2d 980, 983 (1984) (whether use of narcotics detection dog was “reasonable”
“should be determ ned by balancing the State’s interest in using the dog

agai nst the individual’s interest in freedom from unreasonabl e gover nment
intrusions”).

7 Sergeant Poplardo’s testimny at the suppression hearing makes
clear that this was anmong the proffered justifications for the stop

[ DEPUTY PUBLI C DEFENDER (DPD):] And your testinony
this morning is that you pulled Jasm ne El eneki over because
you -- the intention was for further investigation; is that
(conti nued. . .)

11
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al | eged comi ssion of a m sdeneanor offense -- contenpt of court?
-- relating to nunerous violations of his probationary terns.?®
The warrant’s issuance over two weeks prior to Eleneki’s stop
plainly indicated that Chong was being sought to answer for an

al l eged crime whose conpletion had |ong since transpired.!® The

i ncidental seizure of Eleneki’s person and vehicle during the
police effort to execute Chong’s warrant was thus not founded

upon the pressing | aw enforcenent need to ferret out immnent or

(...continued)
correct?
[ SERGEANT POPLARDO:] Yes.
[DPD:] Okay. And this further investigation would be
of the Scott Chong case or the Jasm ne El eneki case?
[ SERGEANT POPLARDO:] Scott Chong
[DPD:] Okay. So your main intention in pulling
Jasm ne El eneki over was to inquire where Scott Chong was?
[ SERGEANT POPLARDO:] Yes.

[DPD:] . . . [T]lhe only intention you had in pulling
her over was to find out where Scott Chong was; right?

[ SERGEANT POPLARDO:] That was the initial reason for
pul ling her over, yes.

[DPD:] Okay. So you're saying that the reason you
pull ed her over was to find out where Scott Chong was?

[ SERGEANT POPLARDO:] Well, | wanted to see if she had
any know edge and see if he was in that car, yes.

8
(1993) .

Cont empt of court is a m sdemeanor offense under HRS § 710-1077

° Chong was sentenced to a term of probation followi ng his
conviction on three counts of second degree theft and two counts of second
degree forgery.

In sentencing Chong, the court inmposed a nunber of special terms
and conditions of probation. The warrant for Chong’s arrest followed his
al l eged violation of those terms and conditions by (1) failing to report to
his probation officer, (2) failing to notify his probation officer prior to
hi s change of residence and enmployment, (3) failing to attend daily Alcoholics
Anonynmous/ Narcoti cs Anonymous meetings, (4) failing to pay restitution, (5)
failing to refrain fromusing or possessing alcohol or illegal drugs, and (6)
failing to participate in an Intensive Qutpatient Substance Abuse Treat nment
program

10 Chong’ s arrest warrant was dated April 12, 2001

12
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ongoing crime that originally justified Terry' s narrow exception
to the warrant requirenent. See Terry, 392 U.S. at 22, 88 S.
at 1880; Prendergast, 103 Hawai‘i at 454, 83 P.3d at 717.

Where a tenporary stop to investigate past crimna
activity is at issue, the factors relevant to Terry's
constitutional balance of interests may be sonewhat different
t han those advanced by investigations of inmmnent or ongoing

crinme. In United States v. Hensley, the United States Suprene

Court exami ned the constitutionality of an investigative traffic
stop based on | aw enforcenent’s “reasonabl e suspicion” that the
det ai ned i ndi vidual had participated in an arned robbery twel ve
days earlier. 469 U S 221, 223-224, 105 S. . 675, 677-678, 83
L. Ed. 2d 604 (1985). The Court recognized that, at least in
cases involving a conpleted felony-level offense, the “strong
government interest in solving crines and bringing offenders to
justice” sufficed to “outweigh the individual’s interest to be
free of a stop and detention” of limted scope and duration. 1d.
at 229, 105 S. . at 680. |In striking Terry’'s bal ance of
interests in the governnent’s favor, Hensley confirned that a
Terry stop was a legitimate police tactic to investigate an
officer’s “reasonabl e suspicion, grounded in specific and
articulable facts, that a person [the officer] encounter[ed] was
involved in or [was] wanted in connection with a conpl eted
felony.” Id.

The instant case presents the question expressly left
open in Hensley: whether a tenporary investigative stop is

consistent with constitutional principles if based on | aw

13
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enforcenent’ s reasonabl e suspicion that the person seized has
conmitted a past m sdeneanor offense. See id. (“We need not and
do not decide today whether Terry stops to investigate all past
crinmes, however serious, are permtted.”). As this court has
done when consi dering previous departures fromthe general
warrant requirenment, see supra note 6, the answer to that
guestion lies in balancing the respective public and private
interests at stake.

The justifications supporting the present stop are made
substantial by the nature of the m sdeneanor offense at issue.
Chong’ s all eged contenpt of court stemmed fromhis violation of
nunmerous terns and conditions of a probationary sentence inposed
for his conviction on five felony offenses. Strong societal
interests in punishing those convicted of crinme are well served
by the pronpt apprehension of persons who di srespect the
constraints upon personal liberty attendant to their probationary
rel ease. The public pursuit of rehabilitation is sinmlarly
advanced by re-sentencing a convict who has proven hinsel f
unresponsive to the |l ess reginented node of treatnment that
probation inposes. Finally, the collective desire to foster an
envi ronnment of effective crime prevention favors retaking custody

of a felon who -- by breaching the terns of his probation --

1 The deprivation of personal |iberty acconmpanying a sentence of

probation is inevitable, inasmuch as the conditions of probation require,

inter alia, that the defendant: (1) “report to a probation officer;” (2)
“remain within the jurisdiction of the court;” (3) “notify a probation officer
prior to any change in address or enmployment;” and (4) “permit a probation
officer to visit the defendant at the defendant’s hone or el sewhere.” HRS §
706-624(1)(b), (c), (d), & (f) (1993). The sentencing court is of course free
to inpose more burdensome restrictions on the defendant. 1d. § 706-624(2).

14
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signals his possible return to crimnal behavior.

On the other side of the scales lies the individual’s
entitlement to be free fromthe governnent intrusion foisted upon
her person. Though the threat to personal security is not
unsubstantial even in this instance,!® a tenporary stop to
ascertain the identity of the targeted individual cannot be said
to pose a nore onerous encroachment than those stops that Terry
and its progeny already sanction.

Thus, in contrast to the mgjority, | would hold that
| aw enforcenent commts no unconstitutional seizure if -- when
acting upon a valid arrest warrant for an all eged probation
violator -- officers briefly stop a noving vehicle to investigate
their reasonabl e suspicion that the person naned in the warrant

is anong its occupants.® As with other types of tenporary

12 The private interests inplicated by a vehicular stop to ascertain

an obscured passenger’s identity are no less significant than those infringed
by other tenporary vehicul ar detentions. In all cases, the targets of such a
stop are doubtless subject to the “physical and psychological” indignities and
“unsettling show of authority” that acconmpany the non-consensual |aw
enforcement seizure of a moving vehicle. See Prouse, 440 U.S. at 657, 99 S.
Ct. at 1398; see also 4 Wayne R. LaFave, Search and Seizure: A Treatise on
the Fourth Amendment 8 9.2(d), at 35 (3d ed. 1996) (“The typical stopping for
investigation cannot be viewed as anything but a conplete restriction on
liberty of novenent for a time[.]").

13 I disagree with the majority’s contention that State v. Col grove,
253 N.W 2d 20 (Neb. 1977), supports a contrary position. See Majority at 15-
17. Colgrove considered the propriety of a traffic stop to investigate |aw
enforcement’s suspicion that two women named in arrest warrants were in the
defendant’s vehicle. 253 N.W2d at 22. At the suppression hearing, officers
testified that they cornered the defendant by parking their cars to the front

and rear of his autonobile. [d. They also admtted, however, that upon
“stopp[ing] their own cars they became aware that there were three males in
the [defendant’s] car,” and that the female fugitives “were not in the
vehicle.” Id.

In I'ight of those observations, the Nebraska supreme court
reasoned that “[w]hen it became apparent that the persons for whomthe
officers were | ooking were not in the [defendant’s] car[,] that vehicle should

(continued...)

15
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I nvestigative seizures, the standard of “reasonabl e suspicion” as
applied to these circunstances appropriately bal ances the public
interests in effecting the stop agai nst the degree of personal

liberty lost to the intrusion.?!

13C. .. continued)
have been permtted to proceed.” 1d. at 23. That the officers continued to
detain the men even after they had dispelled any suspicion that the fugitives
were anong those stopped made the intrusion unlawful in scope. 1d.

Contrary to the majority’s suggestion, Colgrove thus acknow edges
an officer’s authority to stop a vehicle to investigate his or her reasonable
suspi cion that a person named in a valid arrest warrant is among the vehicle’'s
occupants. Cf. id. at 24 (Spencer, J., dissenting) (“[T]he sheriff’s deputy

had a legitimte reason for making the stop,” since “[h]e had been told
that the persons for whom he had warrants were possibly in that car” and
“[t] hat was his purpose for stopping it.”). | ndeed, had the Col grove court
reached a contrary conclusion, it would have sinmply held that the stop was
unl awful at its inception.

14 The majority notes that Sergeant Poplardo testified at the
suppression hearing that his “*min’” and ‘initial’ reason” for stopping
El eneki was to question her about Chong -- a reason which the majority
correctly concludes was unlawful. See Majority at 11-13.

| enphasi ze, however, that our reasonable suspicion analysis is an
objective inquiry, the linchpin of which demands that the “events which
occurred |l eading up to the stop” must arouse suspicion when viewed fromthe
“standpoi nt of an objectively reasonable police officer.” See Ornelas v.
United States, 517 U.S. 690, 696, 116 S. Ct. 1657, 1661-1662, 134 L. Ed. 2d
911 (1996). I n assessing whether an officer’s suspicion was objectively
reasonabl e, the subjective nmotives, intentions, and proclivities of those
actually on the scene play no role. See, e.g., Bolton v. Taylor, 367 F.3d 5,
7 (1st Cir. 2004) (“Whether a reasonable suspicion exists is treated as an
objective inquiry,” such that “the actual motive or thought process of the
officer is not plunbed.”); United States v. Holmes, 385 F.3d 786, 790 (D.C
Cir. 2004) (“The propriety of a search under the Fourth Amendment depends on
‘an objective assessment of the officer’s actions in light of the facts and
circumstances confronting himat the time,’” and not on the officer’s own
subjective intent in executing the search.” (citation omtted)); State v.
Wal | ace, 772 A.2d 892, 896 (N.H. 2001) (noting that “defendant’s contention
that the officer must subjectively suspect the defendant of a crine is
m st aken,” since “[w]e have adopted an objective test for determ ning whether
a specific and articul able basis for the requisite suspicion existed at the
time of the stop”); People v. Ramps, 13 P.3d 295, 297 (Colo. 2000) (en banc)
(“VMhile the officer’s subjective assessment of the facts may assist a court in
arriving at an understanding of the situation confronting the officer at the
time of the search, or may affect the officer’s credibility, his or her
subj ective motives do not negate the propriety of an objectively reasonable
search.”); State v. Hem nover, 619 N.W2d 353, 361 (lowa 2000) (“We . . . hold
that in Terry stop cases the notivation of the officer stopping the vehicle is
not controlling, and the officer is not bound by the real reasons for the

(continued...)

16



*#% FOR PUBLICATION #***

2.

Reasonabl e suspi ci on supported the investigative
stop at its inception.

In considering a defendant’s constitutional chall enge

of an investigative stop that is substantiated on the basis of

“reasonabl

e suspicion,” this court follows the nowfamliar

anal ysis nost recently set forth in State v. Prendergast:

“To justify an investigative stop, short of an arrest based
on probable cause, ‘the police officer must be able to point
to specific and articul able facts which, taken together with
rational inferences fromthose facts, reasonably warrant
that intrusion.’” State v. Barnes, 58 Haw. 333, 338, 568
P.2d 1207, 1211 (1977) (quoting Terry v. Ohio, 392 U.S. 1,
21, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968)). To determ ne
whet her the officer indeed had specific and articul able
facts to justify the investigative stop, we exam ne the
totality of the circumstances neasured by an objective

st andard. United States v. Arvizu, 534 U S. 266, 273, 122
S.Ct. 744, 151 L.Ed.2d 740 (2002) (“When discussing how
reviewi ng courts should make reasonabl e-suspicion

determ nations, we have said repeatedly that they must | ook
at the ‘totality of the circumstances’ of each case to see
whet her the detaining officer has a ‘particularized and

obj ective basis’ for suspecting | egal wrongdoing.”); Barnes,
58 Haw. at 338, 568 P.2d at 1211 (“The ultimate test in
these situations nmust be whether fromthese facts, measured
by an objective standard, a man of reasonable caution would
be warranted in believing that crimnal activity was afoot
and that the action taken was appropriate.”).

103 Hawai ‘i at 454, 83 P.3d at 717.
The United States Suprene Court has simlarly defined
“reasonabl e suspicion” in the followi ng terns when assessing the
¥4(...continued)

stop.”), overruled in part not relevant, State v. Turner, 630 N.W2d 601, 606

n.2 (lowa 2001); Commonwealth v. Sm gliano, 694 N. E. 2d 341, 344 (Mass. 1998)
(“There is no nmerit to the contention that there was no basis for a Terry stop
simply because the officer testified he did not suspect the defendant of any

wr ongdoi ng[ .

17); State v. Hawl ey, 540 N.W 2d 390, 392 (N.D. 1995) (“[T]he

reasonabl e- and-articul abl e-suspicion standard is objective, and it does not

hi nge upon t

he subjective beliefs of the arresting officer.”); cf. Whren v.

United States, 517 U.S. 806, 812, 116 S. Ct. 1769, 1774, 135 L. Ed. 2d 89

(1996) (*“ Not

only have we never held, outside the context of inventory search

or adm nistrative inspection . . . , that an officer’s notive invalidates

objectively justifiable behavior under the Fourth Amendment;
repeatedly held and asserted the contrary.”).

17

but

we have
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constitutionality of an investigative traffic stop pronpted by

suspected crimnal activity:

Courts have used a variety of terms to capture the
el usi ve concept of what cause is sufficient to authorize
police to stop a person. Terms |like “articul able reasons”
and “founded suspicion” are not self-defining; they fal
short of providing clear guidance dispositive of the nyriad
factual situations that arise. But the essence of all that
has been written is that the totality of the circunmstances
-- the whole picture -- must be taken into account. Based
upon that whole picture the detaining officers must have a
particul ari zed and obj ective basis for suspecting the
particul ar person stopped of crimnal activity. See, e.qg.,
Brown v. Texas, [443 U.S. 47, 51, 99 S. Ct. 2637, 2640, 61
L. Ed. 2d 357 (1979)]; United States v. Brignoni-Ponce, [422
U.S. at 884, 95 S. Ct. at 2581].

The idea that an assessment of the whole picture nust
yield a particularized suspicion contains two el enents, each
of which nust be present before a stop is perm ssible.

First, the assessment must be based upon all the
circumstances. The analysis proceeds with various objective
observations, information from police reports, if such are
avail abl e, and consi deration of the nmopdes or patterns of
operation of certain kinds of |awbreakers. From t hese data
a trained officer draws inferences and makes deductions --
inferences and deductions that m ght well elude an untrained
person.

The process does not deal with hard certainties, but
with probabilities. Long before the |l aw of probabilities
was articul ated as such, practical people fornulated certain
common sense concl usi ons about human behavior; jurors as

factfinders are permtted to do the sanme -- and so are |aw
enforcement officers. Finally, the evidence thus collected
must be seen and wei ghed not in terms of library analysis by

schol ars, but as understood by those versed in the field of
I aw enforcement.

The second el ement contained in the idea that an
assessment of the whole picture must yield a particularized
suspicion is the concept that the process just described
must raise a suspicion that the particular individual being
stopped is engaged in wrongdoing. Chief Justice Warren,
speaking for the Court in Terry v. Ohio,[] said that,
“I[t]his demand for specificity in the information upon which
police action is predicated is the central teaching of this
Court’'s Fourth Amendnment jurisprudence.” [392 U. S 1, 21
n.18, 88 S. Ct. 1868, 1880 n.18, 20 L. Ed. 2d 889 (1968)]
(emphasi s added) .

United States v. Cortez, 449 U.S. at 417-418, 101 S. C. at 695.

In keeping with this approach, the Supreme Court has adnoni shed

18
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t hat ,

[i]n reviewing the propriety of an officer’s conduct, courts
do not have avail able enpirical studies dealing with
inferences drawn from suspicious behavior, and we cannot
reasonably demand scientific certainty from judges or |aw
enforcement officers where none exists. Thus, the

determ nation of reasonabl e suspicion must be based on
commonsense judgnments and i nferences about human behavi or

Il1linois v. Wardlow, 528 U S. 119, 124-125, 120 S.

145 L. Ed. 2d 570 (2000) (citing Cortez, 449 U. S. at 418,

Ct. at 695). Accordingly,

[t]he principal components of a determ nation of

C. 673, 676,

reasonabl e

suspicion . . . will be the events which occurred |eading up
to the stop or search, and then the decision whether these
hi storical facts, viewed fromthe standpoint of an

obj ectively reasonable police officer, amount to reasonable
suspicion . . . . The first part of the analysis involves
only a determ nation of historical facts, but the second is

a m xed question of |law and fact: “The historica

facts are

adm tted or established, the rule of law is undisputed, and
the issue is whether the facts satisfy the rel evant
constitutional standard, or to put it another way, whether
the rule of law as applied to the established facts is or is
not viol ated.” Pul | man- St andard v. Swint, 456 U. S. 273

289, n.19, 102 s. Ct. 1781, 1791, n.19, 72 L. Ed

(1982).

2d 66

Onelas v. United States, 517 U. S. 690, 696-697, 116 S. C
1661-1662, 134 L. Ed. 2d 911 (1996) (brackets in original

omtted).

101 S.

1657,

Appl ying the foregoing principles, |I concur with the

State that the investigative stop was proper at its inception.

According to the circuit court’s findings of fact,

Sergeant s

Popl ardo and Navarro were attenpting to |ocate Chong on the

nor ni ng of Eleneki’s stop for the purpose of arresting himon an

out standing arrest warrant. Sergeant Poplardo had arrested and

i nterrogated Chong the previous day after a search of Chong’ s

apartnent uncovered crystal nethanphetam ne. The officer

19
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subsequent|ly wi tnessed El eneki use a white Chrysler PT Cruiser to
drive Chong fromthe police station followi ng his interrogation,
and the next norning’ s chance encounter reveal ed El eneki again
behi nd the wheel of a white PT Cruiser, this tinme acconpani ed by
two sil houetted passengers.

Though a close call, the “totality of the
ci rcunst ances” as known to Sergeant Poplardo afforded the police
obj ectively reasonabl e and particul ari zed grounds to suspect that
Chong was in El eneki’s conpany at the tine her vehicle was

stopped. See Prendergast, 103 Hawai ‘i at 453-454, 83 P.3d at

716-717. O key inportance, Chong s decision to sunmon El enek
to the police station in the nighttinme hours follow ng his
rel ease no doubt signified a relationship of substance between
the parties. Surely no reasonabl e person woul d expect that
El eneki -- who had previously been indicted for pronoting ill egal
narcotics'® -- would risk drawing attention in an area of certain
police presence upon the call of a mere acquai ntance, who hinself
had just been charged with sim |l ar drug offenses.

| therefore believe that an objectively reasonabl e
police officer would suspect that, on the basis of their
rel ati onshi p, Chong and El eneki m ght again be in each other’s
conmpany on the norning after Chong’s arrest. Certainly “the
essence of good police work” requires that officers be reasonably
free to act upon their “conmonsense judgnments and i nferences

about hunan behavior,” Wardlow 528 U S. at 125, 120 S. C. at

15 See State v. Eleneki, 92 Hawai‘ 562, 993 P.2d 1191 (2000).
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676, and to enploy within that cal culus their special expertise

concerning the patterns, practices, and habits typical of those

who ply the illegal narcotics trade. Cf. Arvizu, 534 U S. at

273, 122 S. C. at 750-751 (reasonable suspicion “allows officers
to draw on their own experience and specialized training to make
i nferences from and deducti ons about the cunul ative information
avai lable to themthat ‘m ght well elude an untrained person’”);
Cortez, 449 U S. at 418, 101 S. . at 695 (“[T]he evidence .
col |l ected nust be seen and weighed not in terns of library

anal ysis by scholars, but as understood by those versed in the

field of law enforcenent.”); Brignoni-Ponce, 422 U. S. at 885, 95

S. . at 2582 (“In all situations the officer is entitled to
assess the facts in light of his experience.”). To denand a nore
probabi |l istic anal ysis would constrain police discretionto a
degree that our Constitutions sinply do not require.
B. The Continued Detention was Unlawful

The | awful ness of the initial stop being no longer in
i ssue, the question beconmes whet her continuing the stop was
I i kewi se reasonable. This court has consistently adnoni shed
police from*“prolong[ing] the detention of individuals subjected
to brief, tenporary investigative stops . . . once such stops
have failed to substantiate the reasonabl e suspici on that
initially justified them” State v. Silva, 91 Hawai‘ 80, 81,
979 P.2d 1106, 1107 (1999); see also State v. Kaluna, 55 Haw.
361, 363, 520 P.2d 51, 55 (1974) (holding that a warrantl ess

search nmust be “no broader than necessary to satisfy the need

which legitimzed departure fromthe warrant requirenment in the
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first place”); State v. Goudy, 52 Haw. 497, 503, 479 P.2d 800,

804 (1971) (“[Aln investigative action which is reasonable at its
inception may violate the constitutional protection against
unr easonabl e searches and seizures by virtue of its intolerable
intensity and scope.”).

In the instant case, the circuit court found the
foll owi ng events to have transpired after El eneki stopped her
car.

15. Sergeant Popl ardo approached DEFENDANT who was seated

in the driver’s seat, identified hinself as a police

of ficer, and asked her for her driver’s license, which she

provi ded. Def endant also told the officer that the car was

a rental vehicle, and that she did not have insurance or a

registration card,

16. Sergeant Poplardo then asked DEFENDANT what her

passengers’ nanmes were, and she replied that she did not

know t he name of the male seated in the front seat, however

she identified the rear seat passenger as Charmai ne Gabi n;

17. That Sergeant Poplardo then asked DEFENDANT if she knew

about the whereabouts of Scott Chong, and she claimed not to

know himat all, contrary to what Sergeant Poplardo observed

a day prior on April 30, 2001

18. Sergeant Poplardo observed DEFENDANT to be nervous,

fidgeted in her seat, would not |ook at Sergeant Popl ardo

and mumbl ed when she spoke, and it appeared to Sergeant

Popl ardo as though Defendant did not want to speak to himin
the presence of her passengers|.]

The circuit court’s findings of fact leave little doubt that by
the tinme Sergeant Poplardo queried El eneki about Chong, the

of ficer had already determ ned that Chong was not anong El eneki’s
passengers. Reason and comon sense dictate that Sergeant

Popl ardo -- whose interrogation of Chong only the night before
gave hi m personal know edge of Chong’ s appearance -- woul d have
responded differently had he identified Chong on the scene.

The initial basis for Sergeant Poplardo’ s suspicion
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havi ng t hus been dispelled, the investigative stop could not
| awful |y have continued unl ess other specific and articul abl e
facts, noticed in the interlude, furnished i ndependent and
reasonabl e grounds for reviving Sergeant Poplardo’s suspicion
that crimnal activity was afoot. The circuit court’s findings,
however, are bereft of any alternative grounds to warrant
El eneki’ s continued detention. Specifically, the court
identified no conduct by El eneki or her passengers in the nonents
spanni ng the officers’ foot-borne approach that afforded a basis
for reasonabl e suspicion, nor was the stop’ s continuation
predi cated on observed violations of traffic ordinances or safety
regul ations. Rather, the record reveals that Sergeant Popl ardo
only became suspicious -- and indeed only had a reasonabl e basis
for suspecting crimnal activity -- upon his continued probing of
El eneki long after his right to detain her had dissipated.
Finally, | do not agree with the State’'s rather nove
contention that an investigative stop is reasonable, so |long as
the individual targeted is viewed by | aw enforcenent at the tine
of the stop as a potential source of informati on concerning a

non-exi gent collateral |aw enforcement matter.® The majority’s

16 The State errs in relying on State v. Joao, 56 Haw. 216, 533 P.2d
270 (1975), for the proposition that such stops are reasonable. Joao involved
|l aw enforcement efforts to question defendant Joao about a traffic accident
occurring nine days earlier, in which Joao was allegedly conplicit. [d. at
217, 533 P.2d at 272. Exami ning the initial stop of Joao, this court held
that the investigating officer’s conduct “was proper” because the police “had
a perfectly legitimte reason for stopping the defendant in the first
instance.” 1d. at 218, 533 P.2d at 272. That reason was sinply to “afford
the officer the opportunity to arrange for an interview with the defendant at
a more reasonabl e hour and | ocation,” given that “the officer had been unable
to [investigate his assigned traffic accident] because of his inability to
|l ocate the defendant earlier.” [1d.

(continued. . .)
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conclusion that a stop cannot be justified on that ground accords
with the decisions of numerous other courts that have consi dered
the issue. See, e.d., United States v. Ward, 488 F.2d 162, 169

(9th Cir. 1973) (en banc) (traffic stop to question driver about
fugitive acquai ntance’s |ocation held unconstitutional where
“[t]here was no energency situation nor any need for inmediate
action,” and “the stop was not made pursuant to the agent’s
founded suspicion that the detainee was involved or about to be
involved in crinmnal activity” (enphasis onmitted)); State v.

Ri chcreek, 930 P.2d 1304, 1306-1307 (Ariz. 1997) (traffic stop of
def endant whom police believed “w tness[ed] or knew sonething
about” an earlier traffic accident held unconstitutional where
“[t]here was no reason to believe [the defendant] was engaged in

crimnal activity”); Hawkins v. United States, 663 A 2d 1221,

1227 (D.C. 1995) (traffic stop of victimfor questioning about
t wo- week-ol d shooting held unconstitutional where there were no

exigent circunstances’ . . . to justify the officers’
detention”); People v. Spencer, 646 N E. 2d 785, 789 (N.Y. 1995)

(traffic “stop [of] defendant on the prem se that he was a
possi bl e or even probable source of information regarding [a]

suspect’s whereabouts . . . clearly do[es] not warrant a

18, . . continued)

Joao accordingly stands for the proposition that |aw enforcement
may, under certain limted circunstances, tenmporarily stop a noving autonobile
whose occupant has eluded police efforts to question himregarding crimnal
activities in which his involvement is suspected. That scenario is not at
i ssue here, as Eleneki’s detention was prolonged because of her potential
knowl edge concerning a wanted third party’s location, and not because she was
a crimnal suspect herself. Cf. 4 LaFave, supra note 12, § 9.2(b), at 24
(“[What little authority exists on the subject indicates that the Fourth
Amendment does not permt the stopping of potential witnesses to the same
extent as those suspected of crime.”).
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‘preventative governnental interest in the stop’ and render]|s]
the police activity unreasonable” (citation and enphasis
omtted)); State v. Ryland, 486 N.W2d 210, 213 (Neb. 1992)

(traffic stop held unconstitutional where “deputy was not aware
that [the defendant] had violated any rule of the road at the
time he was stopped and . . . the deputy’s sole purpose in
stopping [the defendant] was to obtain his statenment about a
previ ous accident that [the defendant] had wi tnessed”); State v.
Col grove, 253 N.wW2d 20, 23 (Neb. 1977) (holding that police
unconstitutionally prolonged traffic stop of vehicle suspected of
carrying fugitives “[wjhen it becane apparent that the persons
for whomthe officers were | ooking were not in the [defendant’s]

car”). '’

o Though the result reached here m ght well have differed had
exi gent circunmstances notivated El eneki’s stop, the circuit court’s findings
of fact make no mention of any such exigency with respect to | ocating Chong.
Tellingly, the decision to release Chong i mmedi ately after his arrest and
interrogation indicates that the police did not believe he posed either a
danger to the public or a flight risk.
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