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---000—

MAUREEN GAP, Pl aintiff-Appellee,
VS.
PUNA GEOTHERMVAL VENTURE, Def endant - Appel |l ee,

KENNETH W CARLSON,
Real Party in Interest-Appellant.

NO. 25210
APPEAL FROM THE THI RD Cl RCUI T COURT
(CIV. NO. 95-0251)
DECEMBER 16, 2004

MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OPI Nl ON OF THE COURT BY DUFFEY, J.

Real Party in Interest-appellant Kenneth W Carl son
(attorney for plaintiff-appell ee Maureen Gap) appeals fromthe
third circuit court’s June 18, 2002 final judgnent in favor of
def endant - appel | ee Puna CGeot hermal Venture (PGVY).! The circuit
court granted PGV s notion for summary judgnent as well as PGV s
notion for sanctions, attorneys’ fees, and costs (against Carlson
only), the latter based upon violations of Hawai‘ Rules of G vil

Procedure (HRCP) Rules 11 and 16. On appeal, Carlson argues that

! The Honorable Ri ki May Amano presided over this matter.
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the circuit court abused its discretion in granting PGV s notion
for sanctions and in requiring himto pay PGV $101, 114. 57.

Carl son does not contest the circuit court’s grant of sunmary
judgnent in favor of PGY. Based on the follow ng, we vacate the
circuit court’s judgnent sanctioning Carlson and remand to the
circuit court for further proceedings.

. BACKGROUND

PGV operates a geothermal well field in the District of
Puna, in Hawai‘ County, at which it generates electricity via a
nunber of geothermal wells. Mureen Gap, a Puna resident, filed
a lawsuit against PGV on May 31, 1995, alleging that PGV caused
or exacerbated her asthma. Specifically, Gap’s conplaint alleged
that PGV s geothermal well field emtted “odors, funes, and
noxi ous gases”; the conplaint further alleged that Gap “has
suffered and will continue to suffer physical ailnents and danage
to her health . . . caused and/or aggravated, directly and
indirectly, by the aforesaid actions and activities” of PGV.
Carl son, Gap’s attorney, had represented several individuals in
suits against PGV in the past and based the conplaint on
ul trahazardous activity, negligence and reckl essness, and
nui sance. The conpl ai nt sought: general, special, and punitive
damages; costs of suit; pre- and post-judgnment interest; and such

other | egal and equitable relief as the court deenmed appropriate.
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Carl son signed the conplaint and filed it with the third circuit
court.

At the sane tinme she filed her conplaint, Gap (through
Carl son) requested that the circuit court exenpt Gap’'s case from
the Court Annexed Arbitration Program (CAAP). Carlson based the
CAAP exenption request “on the grounds that the action has a
damage value far in excess of the jurisdiction limt of $150, 000,
puni tive damages are clained[,] and[,] if awarded, will be in
excess of the jurisdiction amunt of the Prograni and that “the
ef ficient disposition of this case would not be furthered by
arbitration.” The CAAP exenption request also stated that
“[PGV' s] actions in the operation of the geothermal drilling
facility may expose it to punitive damages fromthe conscious,
wi Il ful and wanton conduct which led to the em ssion fromthe
wel |7 and that “[d]iscovery is necessary to docunent the facts
supporting damages.” Carlson signed the CAAP exenption request
and filed it with the third circuit court.

On June 10, 1996, the clerk of the third circuit court
I ssued a notice of proposed dism ssal because no pretrial
statenent was filed within one year after the conplaint had been
filed. On June 13, 1996, Carlson objected to the proposed
di sm ssal; on June 24, 1996, the circuit court wi thdrew the

notice of proposed dism ssal.
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On July 2, 1996, Carlson filed a pretrial statenent,
listing a nunber of eyew tnesses, |lay w tnesses, and expert
W t nesses who would testify at trial regarding PGV s all eged
m sconduct and the |ink between this m sconduct and Gap’ s ast hna.
The pretrial statenment also stated that “[m edical experts wll
testify regarding the nedical causation issue and the rel ated
damages.” Carlson’s pretrial statenent |isted three expert
W t nesses on the issue of nedical causation: Heajung Ruesing,
M D.; Janette D. Shernman, MD.; and Marvin Legator, MD. Carlson
stated that Dr. Ruesing would offer “[t]estinony concerning
treatment of plaintiff for respiratory conditions related to the
geot hermal enmissions in plaintiff’s neighborhood, cost of
treatment, future prognosis, training of plaintiff as a nurse and
ruling out of other factors as causes.” Carlson also stated that
Dr. Sherman woul d provide “[t]estinony concerning her review of
medi cal records and finding[s] on over 100 other simlarly
exposed individuals in plaintiff’s comunity. She will be asked
to review plaintiff’s nedical records and to give an opinion on
the significant contribution causes of that condition.” And as
to Dr. Legator, Carlson stated that he would give “[t]estinony
concerning the health effects to Plaintiff and the surroundi ng
comunity from exposure to PGV s enm ssions as based upon the

revi ew and anal yses of the ongoing health and research study of
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the community.” Carlson signed this docunent and filed it with
the circuit court.

On Septenber 25, 1996, the circuit court held a
pretrial conference pursuant to HRCP Rule 16.2 The court
identified the issue of nedical causation as the critical issue
in the case and set deadlines for the nam ng of expert w tnesses
on this issue. The court’s subsequent witten order required
Carlson to “submt the nanes of the experts for medical causation
he intends in good faith to call at trial, on or before Cctober
28, 1996.~

On Cctober 24, 1996, Carlson sent PGV a |list of five
medi cal causation experts. This list included Dr. Ruesing, Dr.
Sherman, and Dr. Legator; the additional two experts were Richard
M Sword, Ph.D. (a psychol ogist) and Wl |l man Shrader, M D. (an
allergist). Carlson signed this docunent and filed a certificate
of service with the court, but he did not file the expert wtness
list itself with the court.

Al so on Cctober 24, 1996, Gap (through Carl son)
responded to PGV s request for adm ssions. PGV had sent Carl son
a request for adm ssions on Septenber 26, 1996, in which it asked
Carlson to admt or deny the following two statenents: “No

expert has said Defendant PGV has caused ne to sustain physica

2 At the time of Carlson’s alleged m sconduct, HRCP Rule 16 was entitled
“Pre-trial procedure; formulating issues.” HRCP Rule 16 (1995). Rule 16 is
di scussed in greater detail in Part III(A), infra.
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injuries” and “None of the physical injuries conplained of in
this lawsuit were caused by [PGV].” In the response, signed by
Carl son, Gap denied both these statenents. Although Carlson
signed this docunent, he did not file it with the court.
Subsequent events and di scovery proceedi ngs reveal ed
that none of the five individuals listed as an expert w tness was
able to provide sufficient evidence of nedical causation.
Dr. Sherman informed Carl son in Novenber 1996 that her heavy work
schedul e woul d prevent her from evaluating Gap and from serving
as an expert witness. Also in Novenber 1996, Carlson |earned
that Dr. Legator’s study woul d not be conplete until after the
expert w tness deposition cut-off date, such that Dr. Legator
woul d not be able to serve as an expert witness in Gap’s case.
(According to Carlson, Dr. Legator’s study was rel eased sixty
days after the deposition cut-off date, such that Dr. Legator was
precluded fromtestifying in Gap’s case.) And Dr. Ruesing, Gap’s
treating physician, informed Carlson by |letter on Decenber 9,
1996 that she would testify as a treating physician only; she
stated that she would not testify as to nmedi cal causation because
she was not qualified to do so. The two additional experts
included in Carlson’s list, Dr. Sword and Dr. Shrader, were
simlarly unable to provide sufficient evidence denonstrating
that PGV caused Gap’s asthma. Dr. Sword, a psychol ogi st,

admtted that the i ssue of nedical causation was not within his
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field of expertise (although he was able to opine that Gap had an
anxi ety di sorder based on her belief that she was living in an
environment with toxic air). Dr. Shrader, an allergist (and
Gap’s former enployer) who did not treat Gap for asthma, stated
inawitten report dated Novenber 26, 1996 that “it is ny
opinion, with quite reasonable nedical probability, that Ms. Gapp
[sic], like so many of ny other patients in Hawaii who lived in
Leilani Estates, is suffering from causati on and exacerbation of
ast hma secondary to venting of toxic gases by the PGV geot her nal
plant.” At his subsequent deposition, however, Dr. Shrader

of fered contradictory testinony. He stated that he did not know
where Gap was |iving when she was first diagnosed with asthma and
he did not know the di stance between her hone and the PGV pl ant;
he al so did not know whether there were trees or plants on Gap’s
property to which she was allergic (which allergies mght have
caused Gap’s respiratory problens and asthma). Dr. Shrader
further stated that other factors on the Big Island (such as
nol d, dust, pollen, mtes, vog, or other environnmental factors)
could play a role in Gap’s asthma. Wen Dr. Shrader was asked
directly whether he was able to render an opinion on nedical
causation to a reasonabl e degree of nedical probability, he
responded: “I think it’s fair to say that, scientifically, it
woul d be very difficult to draw a concl usion w thout being

presented with nore evidence, statistics, as to the epi sodes of
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venting and concentrations of H,S at the tinme of [Gp’ s]

epi sodes.” In sum by the end of January 1997 (twenty nont hs
after the conplaint was filed), Gap did not have an expert
wWitness to testify on the issue of nedical causation.

On February 21, 1997, PGV noved for sunmary judgmnent
because Gap had “failed to produce any evidence on an essenti al
el enent of her claim causation.” The sane day, PGV filed a
notion for sanctions, attorneys’ fees, and costs (against Carlson
only) pursuant to HRCP Rule 11 (then entitled “Signing of
pl eadi ngs, notions, and ot her papers; sanctions”®, HRCP Rule 37
(then entitled “Failure to make di scovery: Sanctions”*), Hawai ‘i
Revi sed Statutes (HRS) 8§ 603-21.9 (entitled “Powers”), and HRS
8§ 607-14.5 (then entitled “Attorneys’ fees in civil actions”®)
because Carlson had “naned five purported experts on nedical
causation, but failed to retain themor provide themwth the
basic information to allow themto fornulate an opinion with
regard to [Gap].” Essentially, PGV argued (and continues to
argue) that Carlson filed the conplaint and litigated this case

wi t hout any nedi cal evidence that PGV caused or exacerbated Gap’ s

5 HRCP Rule 11 was amended effective January 1, 2000, and is now
entitled “SIGN NG OF PLEADI NGS, MOTI ONS, AND OTHER PAPERS; REPRESENTATI ONS TO
COURT; SANCTI ONS.”

4 HRCP Rule 37 was recently anmended and is now entitled “FAILURE TO MAKE
OR COOPERATE | N DI SCOVERY; SANCTI ONS.”

5> HRS § 607-14.5 was anmended in 1999 and is now entitled “Attorneys
fees and costs in civil actions.”
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asthma. PGV argues that Carlson’s inadequate investigation
caused PGV to incur $101, 114.57 in defense costs (attorneys’ fees
and costs) from Oct ober 28, 1996 (the date on which Carl son was
obligated to disclose his expert wtnesses) to April 2000.

On March 21, 1997, the circuit court heard PGV s
notions. The circuit court granted PGV s notion for summary
judgnent and, on May 27, 1997, entered a witten order to that
effect. The circuit court did not inmmediately grant PGV s notion
for sanctions; instead, because the issue of whether Carlson had
actually retained or consulted with any of the expert wi tnesses
he listed as Gap’s nedi cal causation expert w tnesses before he
formally named themwas in dispute, the circuit court asked
Carl son for a declaration setting forth the chronology (with
specific dates) of Carlson’s investigation, including Carlson’s
“direct contact with the . . . doctors you' ve listed as experts.”
Carl son submtted this declaration on April 10, 1997.

On Cct ober 4, 2000, the circuit court held a conference
call wth the parties in which it inforned the parties that PGV s
notion for sanctions would be granted. The circuit court
i ndicated that attorneys’ fees and costs woul d be awarded to PGV
for the tine period from Qctober 28, 1996 (the date by which
Carl son was required to name Gap’s expert witnesses on the issue
of nedical causation) to April 2000. On May 6, 2002, the circuit

court issued a witten order granting PGV s notion for sanctions
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agai nst Carlson in the amount of $101,114.57. The circuit court
made detailed findings of fact and concl usions of |aw in support
of its sanctions order. Wth respect to HRCP Rule 11, the
circuit court concluded that Carlson violated Rule 11 when he
signed five docunents (the conplaint, the CAAP exenption request,
the pretrial statenent, the response to requests for adm ssion,
and the list of expert witnesses on the issue of nedical
causation) “because he had not retained nor obtained an expert
able and willing to render an opinion that Plaintiff’s injuries
resulted from Def endant PGV s rel easi ng ‘ excessi ve noi se, odors
and fumes’ into Plaintiff’s honme and yard.” The circuit court
al so concluded that Carlson violated the court’s HRCP Rule 16
order requiring Carlson to submt the nanmes of experts “‘he
intends in good faith to call at trial, on or before Cctober 28,

1996’ "

Plaintiff’'s counsel violated the court’s order when he
failed to make even m nimal contact with any of the experts
he named. At a minimum he should have ascertained their
opi ni ons and assessed the evidentiary value thereof.

Furt hernore, by not taking i mmediate corrective action upon
|l earning that the proposed experts were unwilling or unable
to testify, Plaintiff’s counsel caused defense counsel to
proceed with discovery and secure its own experts
unnecessarily thus | eading defense counsel on a very
expensive and fruitless wild goose chase.

The circuit court issued its final judgnent on June 18, 2002, and

Carl son appeal ed on July 15, 2002.

10
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1. STANDARD OF REVI EW

A HRCP Rul e 11 Sancti ons

““Al'l aspects of a HRCP Rule 11 determ nation should be

revi ewed under the abuse of discretion standard.’” Canalez v.

Bob’'s Appliance Serv. Ctr., Inc., 89 Hawai ‘i 292, 300, 972 P.2d

295, 303 (1999) (quoting Lepere v. United Pub. Wrkers, 77

Hawai i 471, 473, 887 P.2d 1029, 1031 (1995)). “‘The trial court
abuses its discretion if it bases its ruling on an erroneous view
of the law or on a clearly erroneous assessnent of the
evidence.’” 1d. at 299, 972 P.2d at 302 (quoting Lepere, 77
Hawai i at 473, 887 P.2d at 1031).

Addi tionally, “‘regardl ess whet her sanctions are
i nposed pursuant to . . . [statute, circuit court rule,] or the
trial court’s inherent powers, such awards are reviewed for an

abuse of discretion.”” Bank of Hawaii v. Kuninoto, 91 Hawai ‘i

372, 387, 984 P.2d 1198, 1213 (1999) (quoting Enos v. Pac.

Transfer & Warehouse, Inc., 79 Hawai ‘< 452, 459 n.7, 903 P.2d

1273, 1280 n.7 (1995)) (alteration in original).

B. Interpretation of HRCP Rule 16

“When interpreting rules promul gated by the court,
principles of statutory construction apply. Interpretation of a

statute is a question of |aw which we review de novo.” State v.

Lau, 78 Hawai‘i 54, 58, 890 P.2d 291, 295 (1995) (citations

om tted).

11



* %% FOR PUBLICATION * * *

1. D SCUSSI ON

Carl son argues that the circuit court erred in
sanctioning him In Part A we clarify which versions of Rul es
11 and 16 apply to Carlson’s conduct. |In Part B, we hold that
the circuit court abused its discretion in ruling that Carlson
violated HRCP Rule 11 in signing the conplaint, CAAP exenption
request, response to request for adm ssions, and |ist of experts,
but that the circuit court did not abuse its discretion in ruling
that Carlson violated Rule 11 in filing his pretrial statenent.
Finally, in Part C, we offer guidance to the circuit court in
setting an appropriate sanction on remand.

A The Versions O HRCP Rule 11 And HRCP Rule 16 In Effect At

The Tine O Carlson’s Alleged M sconduct Apply To The
| nstant Case.

1. HRCP Rule 16
In its order, the circuit court concluded that

“Defendant PGV is entitled to reinbursenent of reasonable fees
and costs fromPlaintiff’s counsel for violations of Rule 11 and
Rule 16.” The circuit court appears to have sanctioned Carl son
pursuant to the version of HRCP Rule 16 in effect at the tinme the
circuit court issued its order, rather than the version in effect
at the time Carlson engaged in the allegedly sanctionable

conduct: HRCP Rule 16 (1995)° (the version in effect at the tine

6 HRCP Rule 16 (1995), entitled “Pre-trial procedure; fornulating
i ssues,” provided:
(continued...)

12
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of Carlson’s alleged violations) did not provide for sanctions,
whereas HRCP Rule 16 (2004) (the version currently in effect)
does provide for sanctions.’” Thus, in sanctioning Carlson

pursuant to the version of HRCP Rule 16 in effect at the tine it

5(...continued)
In any action, the court may in its discretion direct
the attorneys for the parties to appear before it for a
conference to consider

(1) The sinplification of the issues;

(2) The necessity or desirability of
amendments to the pleadings;

(3) The possibility of obtaining adm ssions of
fact and of documents which will avoid unnecessary
proof;

(4) The limtation of the number of expert
wi t nesses;

(5) The advisability of a prelimnary reference
of issues to a master for findings to be used as
evidence when the trial is to be by jury;

(6) Such other matters as may aid in the
di sposition of the action.

The court shall make an order which recites the action
taken at the conference, the amendments allowed to the
pl eadi ngs, and the agreements made by the parties as to any
of the matters considered, and which limts the issues for
trial to those not disposed of by adm ssions or agreements
of counsel; and such order when entered controls the
subsequent course of the action, unless modified at the
trial to prevent mani fest injustice. The court inits
di scretion may establish by rule a pre-trial cal endar on
whi ch actions may be placed for consideration as above
provi ded and may either confine the calendar to jury actions
or to non jury actions or extend it to all actions.

" HRCP Rule 16 was amended effective January 1, 2000, and is now
entitled “PRE-TRI AL CONFERENCES; SCHEDULI NG, MANAGEMENT.” Thi s amendment
added the followi ng subsection to HRCP Rule 16

(£) Sanctions. If a party or party’'s attorney fails to
obey a scheduling or pretrial order, . . . or if a party or
party’s attorney fails to participate in good faith, the
judge, upon notion or the judge' s own initiative, my make
such orders with regard thereto as are just, and anmong
others any of the orders provided in Rule 37(b)(2)(B), (C)
(D). In lieu of or in addition to any other sanction, the
judge shall require the party or the attorney representing
the party or both to pay the reasonabl e expenses incurred
because of any nonconmpliance with this rule, including
attorney’'s fees, unless the judge finds that the
nonconpl i ance was substantially justified or that other
circumstances make an award of expenses unjust.

13
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i ssued its order, the circuit court applied the anended version
of HRCP Rule 16 retroactively.

The circuit court erred in applying HRCP Rule 16
retroactively. In 1995 and 1996, when Carl son all egedly violated
the circuit court’s order, Carlson knew or shoul d have known t hat
he coul d be sanctioned pursuant to HRCP Rule 11, HRCP Rule 26(Q)

(1995),8 HRCP Rule 37 (1995),° and the circuit court’s inherent

8 1n 1995 and 1996, HRCP Rule 26, entitled “DEPOSI TI ONS AND DI SCOVERY, "
provided in rel evant part:

(g) Signing of Discovery Requests, Responses, and
Objections. Every request for discovery or response or
objection thereto made by a party represented by an attorney
shall be signed by at |east one attorney of record in his
i ndi vi dual name, whose address shall be stated. A party who
is not represented by an attorney shall sign the request,
response, or objection and state his address. The signature
of the attorney or party constitutes a certification that he
has read the request, response, or objection, and that to
the best of his know edge, information, and belief formed
after a reasonable inquiry it is: (1) consistent with these
rules and warranted by existing |law or a good faith argument
for the extension, nodification, or reversal of existing
law; (2) not interposed for any inmproper purpose, such as to
harass or to cause unnecessary delay or needl ess increase in
the cost of litigation; and (3) not unreasonable or unduly
burdensone or expensive, given the needs of the case, the
di scovery already had in the case, the amount in
controversy, and the inportance of the issues at stake in
the litigation. If a request, response, or objection is not
signed, it shall be stricken unless it is signed pronptly
after the om ssion is called to the attention of the party
maki ng the request, response or objection and a party shal
not be obligated to take any action with respect to it unti
it is signed

If a certification is made in violation of the rule
the court, upon motion or upon its own initiative, shal
i mpose upon the person who made the certification, the party
on whose behal f the request, response, or objection is made,
or both, an appropriate sanction, which may include an order
to pay the amount of the reasonabl e expenses incurred
because of the violation, including a reasonable attorney’s
fee

HRCP Rul e 26 (1996). Rul e 26 was anended in 1997, but part (g) remained
(conti nued. . .)

14
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power (as described in HRS § 603-21.9 (1993)°) . However
Carl son had no notice that he could be sanctioned pursuant to
HRCP Rul e 16. The change to HRCP Rule 16 was not nerely
procedural: it altered the parties’ substantive rights by
specifically enpowering the lower courts to award attorneys’ fees
for violations of the rule.

Hawai ‘i statutory and case | aw di scourage retroactive
application of laws and rules in the absence of |anguage show ng

that such operation was intended. For exanple, HRS § 1-3 (1993)

8. ..continued)
unchanged. Rul e 26 was again amended effective July 1, 2004; part (g) (stil
entitled “Signing of Discovery Requests, Responses, and Objections”) was
changed only slightly. The only relevant change is that Rule 26(g) now
provi des that sanctions may be available if an attorney nmakes a certification
“wi t hout substantial justification,” whereas the pre-amendment version of Rule
26 did not include this particular phrase. See HRAP Rule 26(g) (2004).

®In 1995 and 1996, HRCP Rule 37 (entitled “Failure to make di scovery:
Sanctions”) provided in relevant part:

(c) Expenses on failure to admt. |If a party fails to admt
the truth of any matter as requested under Rule 36

and if the party requesting the adm ssions thereafter proves
the truth of the matter, he may apply to the court for

an order requiring the other party to pay himthe reasonable

expenses incurred in making that proof, including reasonable

attorney’'s fees.

HRCP Rul e 37 was amended effective July 1, 2004 and contains a number of
provi sions specifically authorizing sanctions for discovery abuses. See HRCP
Rul e 37 (2004).

10 HRS § 603-21.9, entitled “Powers,” provides in relevant part:
The several circuit courts shall have power:

(6) To make and award such judgnents, decrees, orders, and
mandat es, issue such executions and ot her processes,
and do such other acts and take such other steps as
may be necessary to carry into full effect the powers
which are or shall be given to them by |aw or for the
promotion of justice in matters pending before them

15
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provides that “[n]o |l aw has any retrospective operation, unless
ot herwi se expressed or obviously intended.”' This approach to
statutory anmendnents appears to apply with equal force to court

rules. For exanple, in Mniz v. Freitas, 79 Hawai‘ 495, 497

n.5 904 P.2d 509, 511 n.5 (1995), this court interpreted an
anendnent to Hawai ‘i Adm nistrative Rules (HAR) Rule 22 and
concl uded that “[b]ecause the amendnent was not retroactive, we
apply the old version of Rule 22.” This footnote in Mniz
inplies that, to apply a rule retroactively, the rule nust
explicitly state that it should be applied retroactively.
Federal case law is often useful in interpreting our

own rules. See Gold v. Harrison, 88 Hawai ‘< 94, 104, 962 P.2d

353, 363 (1998) (interpreting HRCP Rule 11 and stating that
““Ti]n instances where Hawai‘i case | aw and statutes are silent,
this court can look to parallel federal |aw for guidance[]’”

(quoting State v. Ontai, 84 Hawai‘i 56, 61, 929 P.2d 69, 74

2 9n interpreting HRS § 1-3, this court has stated

The rule is particularly applicable where the statute or
amendment involves substantive rights. Substantive rights
are generally defined as rights which take away or inpair
vested rights acquired under existing |aws, or create a new
obligation, inpose a new duty, or attach a new disability in
respect to transactions or considerations already past, as
di stingui shed fromrenmedi es or procedural |aws which merely
prescri be met hods of enforcing or giving effect to existing
rights. Hence, a subsequent amendment involving substantive
rights will not be read as operating retrospectively in the
absence of a clear |egislative expression that such
operation is intended.

Clark v. Cassidy, 64 Haw. 74, 77, 636 P.2d 1344, 1346-47 (1981) (citations,
i nternal quotation signals, and footnotes omtted).

16
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(1996))). As to the retroactive application of HRCP Rule 16,
federal case | aw suggests that Rule 16 should not be applied
retroactively. For exanple, although the United States Court of
Appeals for the Fifth Grcuit has stated that “‘to the maxi num
extent possible, the anended Rul es should be given retroactive

application[,]’” Skoczylas v. Fed. Bureau of Prisons, 961 F.2d

543, 546 (5th Cir. 1992) (quoting Atlantis Dev. Corp. v. United

States, 379 F.2d 818, 823 (5th Cr. 1967)) (interpreting Fed. R
Gv. P. 15(c)), the Fifth Crcuit qualified its statenent by

acknow edging that a rule would not apply retroactively where

“application of the anended rule . . . would work a manifest
I njustice.” Skoczylas, 961 F.2d at 546 (quoting Freund v.

Fl eetwood Enters., 956 F.2d 354, 363 (1st Cir. 1992)) (interna
gquotation signals omtted). Simlarly, a recent Sixth Grcuit
deci si on suggests that HRCP Rule 16 should not be applied
retroactively: 1in analyzing a party’ s request for sanctions
pursuant to Federal Rules of Civil Procedure (FRCP) Rule 37
(whi ch had been anended effective the day after the district
court issued its order'?), the court held that because “Rul e

37(c) (1) did not authorize sanctions for Rule 26(e)(2) violations
at the time of the district court proceedings[,] . . . the

plaintiff could show no basis for sanctions under Rule 37(c)(1).”

12 |'n contrast, in the instant case, the amended version of HRCP Rule 16
was in effect at the time the circuit court issued its order but was not in
effect at the time of the alleged violations.

17
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Toth v. Grand Trunk R R, 306 F.3d 335, 344 (6th Gr. 2002)

(footnote omtted).

Sanctioning Carlson pursuant to a rule that was not in
effect at the tinme of his inproper conduct would be manifestly
unj ust because he had no notice that he could be sanctioned
pursuant to HRCP Rule 16. Consequently, the circuit court erred
in basing its ruling on HRCP Rul e 16.

Nevert hel ess, PGV argues that the argunent regarding
the retroactive application of HRCP Rule 16 is irrel evant because
the circuit court has the inherent power, pursuant to HRS § 603-
21.9, to sanction an attorney for violating an order of the
court. PGV s argunent is without nerit. “It is well settled
that a court may not invoke its inherent powers to sanction an

attorney without a specific finding of bad faith.” Bank of

Hawaii v. Kuninoto, 91 Hawai‘i 372, 389, 984 P.2d 1198, 1215

(1999). In the instant case, the circuit court did not
specifically find that Carlson had acted in bad faith.
Consequently, the circuit court’s order is not justifiable based
on HRCP Rule 16 or on the circuit court’s inherent power to
sancti on.

Gven that the circuit court was not authorized to
sanction Carl son pursuant to HRCP Rule 16 and that the circuit

court did not make a specific finding of bad faith, we wll

18
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anal yze the circuit court’s order as though the circuit court
based its award of sanctions on HRCP Rule 11 only.
2. HRCP Rule 11

HRCP Rule 11, like HRCP Rule 16, was anended effective
January 1, 2000, and Carlson argues that this court should apply
t he amended version of HRCP Rule 11 in reviewing the circuit
court’s order. Just as the pre-anendnent version of HRCP Rule 16
is the appropriate version of that Rule to apply in the instant
case, the pre-anmendnent version of HRCP Rule 11 is also the
appropriate version of that Rule to apply in this case.

As an initial matter, the 2000 anendnent does not have
any apparent effect on whether Carlson’s conduct was
sanctionabl e: the substance of both versions of HRCP Rule 11
(i.e., both the pre-2000 and post-2000 versions) provide nearly

i dentical definitions of sanctionabl e conduct.®®

3 Prior to HRCP Rule 11’'s anmendnent effective January 1, 2000, HRCP
Rul e 11 provided in relevant part:

Every pl eadi ng, notion, and other paper of a party
represented by an attorney shall be signed by at |east one
attorney of record in his individual name, whose address
shall be stated. A party who is not represented by an
attorney shall sign his pleading, motion, or other paper and
state his address. . . . The signature of an attorney or
party constitutes a certificate by himthat he has read the
pl eadi ng, notion, or other paper; that to the best of his
know edge, information, and belief formed after reasonable
inquiry it is well grounded in fact and is warranted by
existing |law or a good faith argument for the extension
nmodi fication, or reversal of existing law, and that it is
not interposed for any inmproper purpose, such as to harass
or to cause unnecessary delay or needless increase in the
cost of litigation

(conti nued. . .)

19



* %% FOR PUBLICATION * * *

13(. .. continued)
The current version of HRCP Rule 11 provides in relevant part:

(a) Signature. Every pleading, witten notion, and
ot her paper shall be signed by at | east one attorney of
record in the attorney’s individual name, or, if the party
is not represented by an attorney, shall be signed by the
party. Each paper shall state the signer’'s address and
tel ephone number, if any. Except when otherwi se
specifically provided by rule or statute, pleadings need
not be verified or acconmpanied by affidavit. An unsigned
paper shall be stricken by the clerk unless om ssion of the
signature is corrected pronptly after being called to the
attention of the attorney or party.

(b) Representations to Court. By presenting to the
court (whether by signing, filing, submtting, or |ater
advocating) a pleading, witten motion, or other paper, an
attorney or unrepresented party is certifying that to the
best of the person’s know edge, information, and belief,
formed after an inquiry reasonable under the circunstances:

(1) it is not being presented for any improper
pur pose, such as to harass or to cause unnecessary
del ay or needless increase in the cost of litigation

(2) the clains, defenses, and other |ega
contentions therein are warranted by existing |aw or
by a nonfrivol ous argument for the extension,
modi fi cation, or reversal of existing |law or the
establi shment of new | aw;

(3) the allegations and other factual contentions
have evidentiary support or, if specifically so
identified, are likely to have evidentiary support
after a reasonabl e opportunity for further
i nvestigation or discovery; and

(4) the denials of factual contentions are
warranted on the evidence or, if specifically so
identified, are reasonably based on a | ack of
i nformati on or belief.

(Last emphasi s added.)

Even t hough the pre-amendment version of HRCP Rule 11 did not include
the phrase “under the circunstances,” when interpreting the pre-amendnent
version of HRCP Rule 11, this court held that the circunstances of each case
are important in determ ning whether conduct was sancti onabl e:

Whet her the investigation was “reasonabl e” depends on the
circunmstances of each situation. The reasonabl eness standard
enbodied in Rule 11 is flexible and includes the followi ng
factors:

[Hlow nuch time for investigation was available to the
signer; whether he had to rely on a client for
information as to the facts underlying the pleading
motion, or other paper; whether the pleading, notion,
or other paper was based on a plausible view of the
(conti nued. . .)
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As with HRCP Rule 16, we will apply the pre-anmendnent

version of Rule 11 in the instant case. In Fujinmpto v. Au, 95

Hawai i 116, 122-26, 19 P.3d 699, 705-09 (2001), this court
reviewed the circuit court’s HRCP Rule 11 order of attorneys’
fees and costs in which all |ower court proceedi ngs were

conpl eted before the amendnents to Rule 11 becane effective.
Even though this court did not issue its opinion in Fujinoto
until after HRCP Rule 11 had been amended, this court applied the
pre-anendnent version of Rule 11 to that case. 1d. at 152 n. 21,
19 P.3d at 735 n.21. 1In the instant case, although the circuit
court did not informthe parties that it was granting PGV s
notion for sanctions until October 4, 2000 and did not issue its
witten order until My 6, 2002, all of the activities for which
Carlson is subject to sanctions occurred prior to the Rule 11
amendnents. Neither party should be penalized because the
circuit court failed to rule on the notion for five years.

See also In re Yagman, 796 F.2d 1165, 1186 (9th Cr. 1986) (“It

woul d be unfair to saddle [the attorney subject to sanctions]

13(. .. continued)
I aw; or whether he depended on forwarding counsel or
anot her menmber of the bar.

FRCP Rule 11, advisory commttee notes.

Buck v. Mles, 89 Hawai‘i 244, 250 n.4, 971 P.2d 717, 723 n.4 (1999)
(alteration in original). See also Fed. R Civ. P. 11 advisory commttee’s
note (1983) (“The new | anguage stresses the need for some prefiling inquiry
into both the facts and the law to satisfy the affirmative duty inposed by the
rule. The standard is one of reasonabl eness under the circunstances.”).
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with the additional responsibility and greater liability nmandated

by the anmended rule [i.e., the post-1983 version of the rule],

whi ch only cane into being after the conplaint was filed.”).

Therefore, we will apply the pre-anendnent version of Rule 11 to

this case

B. The G rcuit Court Abused Its Discretion In Concluding That
Carlson Violated HRCP Rule 11 By Signing The Conplaint, CAAP
Exenpti on Request, Response To Request For Adm ssions, And
List OfF Experts, But Did Not Abuse Its Discretion In

Concluding That Carlson’s Pretrial Statenent Violated Rule
11.

The circuit court concluded that Carlson viol ated HRCP
Rul e 11 because he “signed the Conplaint, Request to Exenpt Case
fromthe Court Annexed Arbitration Program Pretrial Statenent,
Admi ssions and Plaintiff’s Medical Causation D sclosure .
because he had not retained nor [sic] obtained an expert able and
willing to render an opinion” as to nedi cal causation. As
di scussed in subsection 1, infra, the circuit court abused its
di scretion in concluding that Carlson violated HRCP Rule 11 in
filing the conplaint and CAAP exenption request because Carlson’s
pre-filing inquiry was sufficient. As discussed in subsection 2,
the circuit court abused its discretion in concluding that
Carlson violated HRCP Rule 11 in signing the response to request
for adm ssions and the list of experts because Rule 11 applies
only to those docunents filed with the court. And as discussed

in subsection 3, the circuit court did not abuse its discretion
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in concluding that Carlson violated HRCP Rule 11 in filing his
pretrial statenent.
1. Complaint and CAAP exemption request

Carlson argues that “[b]lefore filing the conplaint,

[ his] inquiry found reasonabl e evidentiary support for the injury
clainms made by [Gap]” and that he “was not required to first
obtain an expert consultation, as part of his inquiry, before
filing the conplaint.” W agree with Carlson and hold that the
circuit court abused its discretion in concluding that Carl son
violated HRCP Rule 11 in signing the conplaint and the CAAP
exenption request on May 31, 1995.

Bef ore Carl son signed the conplaint and the CAAP
exenption request, he contacted Dr. Sherman to investigate Gap’s
claims. Carlson alleges that he had worked with Dr. Sherman on
simlar cases in the past; he points to a report issued by
Dr. Sherman in 1993 (apparently witten at Carlson’s request for
anot her one of his cases against PGV), in which Dr. Shernman
reviewed a nunber of nedical reports, exam ned the nedi cal
records of 71 individuals (presumably Puna residents), and

concl uded as foll ows:

It is ny opinion, within a reasonabl e degree of medical and
scientific certainty, nore likely than not, that the pattern
of symptoms, especially those of the respiratory system
central nervous system gastrointestinal system and skin,
as found in this population, has been caused and/or
aggravated by exposure to the em ssions fromthe Geot her mal
devel opnment.
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Carl son further alleges that, in February 1995, he
regi stered Gap to be part of a health study (neasuring the
effects of PGV s em ssions on the conmunity) being conducted by
Dr. Legator and his staff at the University of Texas. The
circuit court did not make a specific finding as to whether
Carl son contacted Dr. Legator; however, the circuit court did
find that Carlson “advis[ed] [Gap] to register with Dr. Legator
for an interview and eval uation.”

As we have stated, “although an expert opinion may aid
the jury, or even be necessary, in its determ nation of the
nerits of the case, we decline to hold that HRS § 657-7.3 or HRCP
Rul e 11 requires the procurenment of a favorable expert opinion

before a cause of action accrues.” Buck v. Mles, 89 Hawai ‘i

244, 251, 971 P.2d 717, 724 (1999). In Buck v. Mles, we also

expl ai ned:

[U nder the discovery rule, the statute of limtations
begins to run the nonment [the] plaintiff discovers or should
have di scovered the negligent act, the damage, and the
causal connection between the former and the latter. This
being the case, once the plaintiff satisfies the discovery
rule, the cause of action has accrued and the plaintiff has
the right to file a lawsuit. It also stands to reason that
plaintiff’s counsel may thereafter file a complaint in
compliance with HRCP Rule 11 based upon an inquiry that
establishes facts sufficient to satisfy the discovery rule

ld. (citation and internal quotation signals omtted) (second set
of brackets in original). Carlson “reviewed the history of the
Plaintiff’s conplaints, and reviewed her nedical records, and

then correl ated her episodes wth known incidents of |eaks at
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PGV s Puna site”; he also discussed Gap’s case with Dr. Sherman
and al |l egedly had sone contact with Dr. Legator or his staff.?

G ven that Carlson was faced with an uncertain end to the
limtations period within which Gap could file a claim Carlson’s
i nvestigation was reasonable and his filing of the conplaint and
t he CAAP exenption request did not constitute a violation of HRCP

Rule 11.%*® See also Cross & Cross Props., Ltd. v. Everett Allied

Co., 886 F.2d 497, 504 (2d GCir. 1989) (“As we have noted, it is

i mportant that Rule 11 not have the effect of chilling creative

advocacy . . . . Courts should therefore resolve all doubts in

favor of the signer, but should inpose sanctions when it is

patently clear that a claimhas absolutely no chance of

success[.]” (G tations and internal quotation signals omtted.)).
2. Response to request for admissions and list of experts

The circuit court also abused its discretion in
concl uding that Carlson violated HRCP Rule 11 in signing his

response to PGV s request for adm ssions and his |ist of expert

4 The circuit court found that Carlson, in fact, reviewed Gap’s nmedi cal
records, “conpar[ed] plaintiff’s complaints with ‘the known incidents of
geot hermal |eaks at [PGV] from 1991 forward[,] and correlated the | eaks and

times of plaintiff’'s symptoms[.]""”

1% | ndeed, the circuit court’s own order seens to support this
conclusion: the circuit court awarded attorneys’ fees and costs to PGV based
only on the time period from October 28, 1996 (the date on which Carl son was
required to supply his |list of expert witnesses) and April 2000, rather than
awardi ng attorneys’ fees and costs fromthe date on which Carlson filed his
conpl ai nt (May 31, 1995).
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W t nesses because neither of these docunents was filed with the
court.

In 1995 and 1996, HRCP Rule 11 provided that “[e]very
pl eadi ng, notion, and other paper of a party represented by an
attorney shall be signed by at |east one attorney of record[.]"?*®
However, Rule 11 may not be invoked unl ess the pleading, notion,
or other paper at issue has been filed with the court. See,

e.g., United States v. Int’'l Broth. of Teansters, 948 F.2d 1338,

1344 (2d Cr. 1991) (“Rule 11, perforce, cannot be invoked unl ess
sonme signed pleading, notion, or other paper is filed.”); Jackson

v. Law Firmof O Hara, Ruberqg, Gsborne & Taylor, 875 F.2d 1224,

1229 (6th Gr. 1989) (“The rule relates to papers filed in court
by an attorney, not to questionable attorney conduct in

general .”); Adduono v. Wrld Hockey Ass’'n, 824 F.2d 617, 621 (8th

Cir. 1987) (“The settlenent agreement . . . neither was submtted
to the court nor reviewed by the court nor incorporated into the
court’s order of dismssal. Thus, no matter how i nproper [the
attorney’ s] alleged conduct nmay have been, Rule 11 is an

i nappropriate vehicle for review ng and disciplining such

conduct.”). See also Buck, 89 Hawai‘i at 250, 971 P.2d at 723

(“The primary purpose of Rule 11 is to ‘set a nore denandi ng

16 As set forth supra, this portion of the current version of HRCP Rule
11 is identical except for the insertion of the word “witten.” The current
version refers to “[e]very pleading, witten motion, and other paper[.]” HRCP
Rul e 11 (2004) (enphasis added).
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standard for establishing the propriety of court filings[.]""”

(Quoting Lepere v. United Pub. Wrkers, Local 646, 77 Hawai ‘i

471, 474, 887 P.2d 1029, 1032 (1995).) (Enphasis added.));

Legault v. Zanbarano, 105 F.3d 24, 27-28 (1st Cir. 1997) (hol ding

that a letter to an opposing party was a “paper” for purposes of
FRCP Rule 11 where the attorney witing the letter sent a copy to
the presiding judge in the case). The term “paper” does not
apply to discovery papers such as Carlson’s response to PGV s
request for admissions or Carlson’s |list of expert w tnesses;

i nstead, the proper avenue for seeking sanctions for Carlson’s
conduct (with respect to his response to PGV s request for

adm ssions and his list of experts) would have been either HRCP
Rul e 26(g) (1995) (which allowed for sanctions for inproper
conduct surrounding “request[s] for discovery or response[s] or
objection[s] thereto”) or HRCP Rule 37 (1995) (which allowed for

sanctions for failure to nake discovery).' See, e.d., Sheets v.

Yamaha Mdtors Corp., U.S. A, 849 F.2d 179, 186 (5th Cir. 1988)

(“Rul e 26(g), however, applies exclusively to discovery requests,
responses, and objections while Rule 11 has been interpreted by
some commentators to apply only to those papers, pleadings, and
notions for which other sanction provisions are not

applicable.”); In re Yagman, 796 F.2d 1165, 1187 (9th Cir. 1986)

17 Again, the current versions of both HRCP Rule 26 and HRCP Rule 37
al so authorize sanctions, but we reference the 1995 versions of both rules for
the sake of consistency throughout this opinion.
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(“Sanctions for discovery abuses are governed primarily by Rule
26(g) and Rule 37, rather than Rule 11, of the Federal Rules of

Civil Procedure.”); Nat’'l Ass’'n of Radiation Survivors v.

Turnage, 115 F.R D. 543, 555 (N.D. Cal. 1987) (stating that “Rule
11 is reserved for those papers, pleadings, and notions for which
there are not other applicable sanction provisions, and thus
cannot be used to preenpt the application of Rule 26(g) to

di scovery responses and requests” but also stating that “Rule 26
applies exclusively to discovery requests and responses, while
Rule 11 applies to any paper, pleading, or notion” (enphasis

added)); see also Enos v. Pac. Transfer & Warehouse, Inc., 79

Hawai ‘i 452, 456, 903 P.2d 1273, 1277 (1995) (“Rule 11 does not
license a . . . court to sanction any action by an attorney or
party that it disapproves of[.]” (Ctations and internal
guotation signals omtted.) (Aterations in original.)).?®
Therefore, the circuit court abused its discretion in sanctioning
Carlson pursuant to Rule 11 for having signed the response to
request for adm ssions and the |ist of experts, neither of which

was filed in court.?®

¥ We include this discussion of HRCP Rules 26 and 37 to rem nd
attorneys that they may not circumvent the possibility of sanctions nerely by
declining to file a docunent with the court. Although that attorney will not
be subject to sanctions pursuant to HRCP Rule 11, that attorney could be
subj ect to sanctions pursuant to HRCP Rule 26, HRCP Rule 37, HRCP Rule 16, and
the court’s inherent power.

9 PGV's nmotion for sanctions also alleged that PGV was entitled to

sanctions pursuant to HRCP Rule 37 and HRS § 607-14.5 (1993 & Supp. 2003).
(continued...)
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3. The circuit court did not abuse its discretion in
determining that Carlson violated HRCP Rule 11 in
filing his pretrial statement.

19¢. . . continued)
However, the circuit court did not address HRCP Rule 37 or HRS § 607-14.5, and
PGV' s answering brief does not raise either Rule 37 or HRS § 607-14.5 as an
alternate basis for the circuit court’s order. Therefore, we will not
consi der whether Rule 37 sanctions may have been proper in the instant case
See Hawai i Rul es of Appellate Procedure (HRAP) Rule 28(c) (2001) (providing
that a party’s answering brief “shall be of |like character as that required
for an opening brief except that no statenent of points shall be required, and
no other section is required unless the section presented in the opening brief
is controverted”); HRAP Rule 28(b)(4) (providing that, in an opening brief,
“Ip]oints not presented in accordance with this section will be disregarded”).
(HRAP Rul e 28 has since been amended, but the quoted sections have remai ned
unchanged since the parties filed their briefs. See HRAP Rule 28 (2004).)

PGV coul d have argued that this court should affirmthe circuit court’s
order pursuant to HRCP Rule 37 or Rule 26, even if sanctions were
i nappropriate pursuant to Rule 11 or Rule 16. See State v. Taniguchi, 72 Haw.
235, 240, 815 P.2d 24, 26 (1991) (“[We have consistently held that where the
deci sion below is correct it must be affirmed by the appellate court even
t hough the lower tribunal gave the wrong reason for its action.”). PGV's
argument pursuant to Rule 26 would be rather weak because PGV's notion for
sanctions did not include a claimfor relief pursuant to Rule 26 (but rather
asked for sanctions pursuant only to Rule 11, Rule 37, and the court’s
i nherent power). PGV’ s argunent for Rule 37 sanctions would be stronger
(because PGV included arguments on Rule 37 in its motion for sanctions);
nevert hel ess, we decline to convert the circuit court’s Rule 11 order into a
Rul e 37 order because of the differing standards used in the two rules. For
exampl e, prior to its 2004 amendnment, Rule 37(c) provided in part:

If a party fails to admt . . . the truth of any matter as
requested under Rule 36, and if the party requesting the
adm ssions thereafter proves . . . the truth of the matter,

he may apply to the court for an order requiring the other
party to pay himthe reasonabl e expenses incurred in making
t hat proof, including reasonable attorney’s fees. The court
shall make the order unless it finds that (1) the request
was hel d objectionable pursuant to Rule 36(a), or (2) the
adm ssi on sought was of no substantial inmportance, or (3)
the party failing to admt had reasonable ground to believe
that he m ght prevail on the matter, or (4) there was other
good reason for the failure to admt.

This differs fromthe type of conduct sanctionable pursuant to HRCP Rule 11.
See HRCP Rule 11 (1995) (providing that “[t]he signature of an attorney or
party constitutes a certificate by himthat he has read the pleading, nmotion
or other paper; that to the best of his know edge, information, and belief
formed after reasonable inquiry it is well grounded in fact and is warranted
by existing law or a good faith argument for the extension, nodification, or
reversal of existing law, and that it is not interposed for any inproper

pur pose”).
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Carlson’s pretrial statement, filed on July 2, 1996,
stated that “[medical experts wll testify regarding the nedical
causation issue and the rel ated damages” and |isted Dr. Ruesing,
Dr. Sherman, and Dr. Legator as Gap’s expert w tnesses on the
I ssue of nedical causation. W hold that the circuit court did
not abuse its discretion in ruling that Carlson did not conduct a
reasonabl e i nvestigation as to Dr. Ruesing and Dr. Sherman. 1In
t he remai nder of this subsection, we first exam ne Carlson’s
i nvestigation as to each of these three doctors, after which we
anal yze these investigations and conclude that the circuit court
did not abuse its discretion in concluding that Carlson’s conduct
viol ated HRCP Rule 11.

a. Carlson’s contacts with Dr. Legator, Dr. Shernan,
and Dr. Ruesing

i. Marvin Legator, M.D.
Carlson alleges that, in February 1995, he registered
Gap to be part of a health study being conducted by Dr.
Legator.?® In June 1996, Carlson contacted Dr. Legator
“regardi ng providing expert testinony and the progress of his
survey of the popul ati on exposed to PGV s geot hernmal em ssions.”
Carlson then listed Dr. Legator as an expert witness in his

July 2, 1996 pretrial statenent, stating that Dr. Legator would

20 Again, the circuit court did not make a specific finding as to
whet her Carl son contacted Dr. Legator in May 1995, but did find that Carl son
“advi s[ed] [Gap] to register with Dr. Legator for an interview and
eval uation.”
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provide “[t]estinobny concerning the health effects to Plaintiff
and the surrounding community from exposure to PGV s em ssions as
based upon the review and anal yses of the ongoing health and
research study of the community.” However, in Novenber 1996
(after including Dr. Legator on his |list of medical expert
W t nesses), Carlson learned that Dr. Legator’s study would not be
conplete until after the expert w tness deposition cut-off date,
such that Dr. Legator would not be able to serve as an expert
witness in Gap’s case. According to Carlson, Dr. Legator’s study
was rel eased sixty days after the deposition cut-off date, such
that Dr. Legator was precluded fromtestifying in Gap’s case.
ii. Janette D. Sherman, M.D.

Before filing the conplaint, Carlson contacted Dr.
Sherman to discuss Gap’s condition. He also stated that he had
worked with Dr. Sherman on simlar cases in the past. 1In his
pretrial statenent, Carlson stated that Dr. Sherman woul d provide
“[t]estinmony concerning her review of nedical records and
finding[s] on over 100 other simlarly exposed individuals in
plaintiff’s conmunity. She will be asked to review plaintiff’s
medi cal records and to give an opinion on the significant
contribution causes of that condition.” However, at the tine
Carlson listed Dr. Sherman on his pretrial statenent, he had not
contacted Dr. Sherman in over a year and had not provided her

with Gap’s nedical records. |In Novenber 1996, Dr. Shernman
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informed Carl son that her heavy work schedul e woul d prevent her
fromeval uating Gap and fromserving as an expert Ww tness.
iii. Heajung Ruesing, M.D.

Dr. Ruesing was Gap’s treating physician. According to
Carlson, Gap told Carlson that Dr. Ruesing believed that PGV s
em ssions caused Gap’s asthma. However, Carlson never spoke with
Dr. Ruesing directly to confirmDr. Ruesing s opinion; instead,
Carl son clainms to have communi cated with Dr. Ruesing through Gap
and through Dr. Ruesing’s office manager. Carlson |listed Dr.
Ruesi ng as an expert witness in his pretrial statenent on July 2,
1996; in the pretrial statenent, he stated that Dr. Ruesing would
give “[t]estinony concerning treatnent of plaintiff for
respiratory conditions related to the geothermal em ssions in
plaintiff’s nei ghborhood, cost of treatnent, future prognosis,
training of plaintiff as a nurse and ruling out of other factors
as causes.” Carlson also included Dr. Ruesing in his list of
expert w tnesses on Cctober 24, 1996. Carlson did not informDr.
Ruesing that he listed her as an expert witness at all, let alone
that he had listed her as an expert w tness on the issue of
nmedi cal causation. On Decenber 9, 1996, after being inforned
that Carlson had |listed her as an expert w tness, Dr. Ruesing
informed Carlson by letter that she was not qualified to testify
as an expert on the issue of nedical causation and that she would

only testify as Gap’s treating physician. |In an affidavit dated
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April 24, 1997, Dr. Ruesing stated that she had never spoken
directly with Carlson and that she “ha[d] never given an opinion
t hat exposure to geothermal em ssions was the cause of [Gap]’s
ast hma.”

b. The circuit court did not abuse its discretion in

concluding that Carlson’'s investigation did not
satisfy HRCP Rule 11

As we have stated, “‘[i]n a | egal sense discretion is
abused whenever in the exercise of its discretion the court
exceeds the bounds of reason, all of the circunstances before it

being considered.”” Enos v. Pac. Transfer & Warehouse, Inc., 79

Hawai i 452, 459 n.7, 903 P.2d 1273, 1280 n.7 (1995) (quoting

Kukui Nuts of Hawaii, Inc. v. R Baird & Co., 6 Haw. App. 431,

436, 726 P.2d 268, 271 (1986)). In the instant case, the circuit
court did not abuse its discretion in concluding that Carlson
violated HRCP Rule 11 in signing the pretrial statenent.

Taken al one, we do not believe that Carlson’s inclusion
of Dr. Legator in his pretrial statenent was unreasonabl e.
Carl son spoke with Dr. Legator a few weeks before including him
in his pretrial statenment, and, at that tine, Dr. Legator
i ndi cated that he woul d serve as an expert witness so long as his
study was conpleted in tine. Carlson stated that Dr. Legator
woul d testify as to “the health effects to Plaintiff and the
surroundi ng conmunity from exposure to PGV s em ssions as based

upon the review and anal yses of the ongoing health and research
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study of this community.” Carlson alleges that he contacted

Dr. Legator in May 1995 and June 1996; he further alleges that
Dr. Legator agreed to be an expert witness so long as his

(Dr. Legator’s) study was conplete at the tinme Carl son needed his
testinony. Although Dr. Legator did not conplete his study in
tinme and was unable to testify as an expert witness, Carlson’s
pre-filing investigation as to Dr. Legator was sufficient to
satisfy HRCP Rule 11.

However, at the tinme Carlson filed his pretrial
statenent (thirteen nonths after filing the conplaint), he had
not even spoken with Dr. Ruesing, but instead had relied on his
client and Dr. Ruesing' s office nmanager to relay information. As

the El eventh G rcuit expl ai ned:

[Under Rule 11, an attorney nust make a reasonable inquiry
into both the I egal and factual basis of a claimprior to
filing suit. [The attorney in the instant case] does not
argue that he lacked the time to investigate the facts, that
he was forced to rely solely on [the client] for
information, or that he had to depend on forwardi ng counse
or another attorney. Absent such extenuating circumstances,
an attorney cannot sinply rely on the conclusory
representations of a client, even if the client is a |ong-
time friend.

Wrldwi de Primates, Inc. v. McGeal, 87 F.3d 1252, 1255 (11th

Cr. 1996) (citation omtted). See also St. Amant v. Bernard,

859 F.2d 379, 383 n.15 (5th G r. 1988) (“An attorney nmay escape
sanctions under rule 11 if he had to rely on a client for
i nformati on about the facts underlying the pleadings.”). In

filing the pretrial statement nam ng Dr. Ruesing as an expert
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wi tness on the issue of nedical causation, there is no reason why
Carl son needed to rely on Gap for the information from Dr.
Ruesing -- he could have contacted her directly. Although
Carlson did speak with Dr. Ruesing’s office manager, he could
have spoken with Dr. Ruesing directly and avoi ded the situation
that occurred (in which Dr. Ruesing stated that the first tinme
she was contacted regarding testifying in Gap’s |l awsuit was
Novenber 1996 and that she never gave an opinion that PGV s
em ssions caused Gap’ s ast hnm).

Simlarly, although Carlson was justified in relying on
Dr. Sherman’s statenments at the tinme he filed Gap’s conpl aint, he
was not justified in including Dr. Sherman in the pretrial
statenent over a year later. Carlson admts that he did not
provide Dr. Sherman with Gap’s nedi cal records before including
Dr. Sherman in his pretrial statenent. Furthernore, Carlson did
not even speak with Dr. Sherman at any tinme between May 1995 and
Cct ober 28, 1996 (when he listed her as an expert witness). Had
Carl son contacted Dr. Sherman at some point between May 1995 and
July 1996, he woul d have been better informed as to Dr. Sherman’s
avai lability and willingness to testify in Gap’s case.

Consequently, the circuit court did not abuse its
di scretion in concluding that Carlson violated HRCP Rul e 11 when
he signed the pretrial statement (thirteen nonths after the

conplaint was filed) listing Dr. Ruesing and Dr. Sherman as Gap’s
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expert wi tnesses on the issue of nedical causation w thout making
a reasonabl e investigation as to whether the doctors woul d agree
to be expert witnesses in support of Gap’s theory of nedical
causation at trial

C Under The G rcunstances O This Case, The G rcuit Court

Abused Its Discretion In Awardi ng PGV $101,114.57 In
Attorneys’ Fees And Costs.

Sanctions are nmandatory for violations of HRCP Rule 11
“If a pleading, notion, or other paper is signed in violation of
this rule, the court, upon notion or upon its own initiative,
shal |l inpose upon the person who signed it, a represented party,
or both, an appropriate sanction[.]” HRCP Rule 11 (enphasis
added). Neverthel ess, because the circuit court erred in
sanctioning Carlson for signing the conplaint, CAAP exenption
request, response to request for adm ssions, and |ist of experts,
the circuit court abused its discretion in awardi ng sanctions of
$101, 114. 57, PGV s entire defense costs from Cctober 28, 1996 to
April 2000. Rather than sinply vacating the judgnent and
remandi ng for a redeterm nation of an appropriate sancti on,
t hough, we take a nonment to offer some guidance to the circuit
court on renand.

We first exam ne federal case |aw interpreting FRCP
Rule 11 as it existed between 1983 and 1993 (when the | anguage
mrrored the | anguage of HRCP Rule 11 before HRCP Rule 11 was

amended in 2000), and we conclude that the primary purpose of
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HRCP Rule 11 -- even before its anmendnent in 2000 -- has

consi stently been deterrence, conpensation being nerely a
secondary goal .?2* W then apply this principle to the circuit
court’s order in the instant case and conclude that the circuit
court abused its discretion because it treated Rule 11 as a fee-
shifting device rather than determ ning what an “appropri ate

sancti on” woul d be.

2! The 2000 amendment to HRCP Rule 11 altered the | anguage regarding the
nature of the sanction to be applied by the circuit court. In 1995 and 1996
HRCP Rule 11 provided in relevant part:

If a pleading motion, or other paper is signed in violation
of this rule, the court, upon motion or upon its own
initiative, shall impose upon the person who signed it, a
represented party, or both, an appropriate sanction, which
may i nclude an order to pay to the other party or parties
the amount of the reasonabl e expenses incurred because of
the filing of the pleading, notion, or other paper
including a reasonable attorney’'s fee

Ef fective January 1, 2000, this passage was replaced by the follow ng
| anguage:

Nat ure of Sanction; Limtations. A sanction imposed for
violation of this rule shall be limted to what is
sufficient to deter repetition of such conduct or conparable
conduct by others simlarly situated. Subject to the
limtations in subparagraphs (A) and (B) [not relevant in
the instant case], the sanction may consist of, or include
directives of a nonnonetary nature, an order to pay a
penalty into court, or, if imposed on nmotion and warranted
for effective deterrence, an order directing payment to the
nmovant of some or all of the reasonable attorneys’ fees and
ot her expenses incurred as a direct result of the violation.

This amended version of HRCP Rule 11 mrrors the version of FRCP Rule 11 that
has been in effect since 1993, whereas the pre-amendnent version of HRCP Rul e
11 mirrors the version of FRCP Rule 11 in effect from 1983 to 1993

FRCP Rule 11 was also amended in 1987: the 1987 anendment changed the
Rul e’ s mascul i ne pronouns to gender-neutral |anguage but did not change the
substance of the Rule. See Fed. R. Civ. P. 11 advisory conmttee’s note
(1987).
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1. The primary purpose of the Rule is deterrence, not
compensation.
As this court has stated, “‘Where we have patterned a

rule of procedure after an equivalent rule within the FRCP

interpretations of the rule by the federal courts are deened to
be highly persuasive in the reasoning of this court.”” Gold v.
Harrison, 88 Hawai ‘i 94, 105, 962 P.2d 353, 364 (1998) (quoting

Kawamata Farns v. United Agri Prods., 86 Hawai ‘i 214, 255, 948

P.2d 1055, 1096 (1997)). 1In the instant case, the equival ent
federal rule is FRCP Rule 11 as it existed from 1983 to 1993,
such that federal case law fromthat time period will be hel pful
in examning the circuit court’s ruling in the instant case.
Fujinoto, 95 Hawai‘i at 152 n.21, 19 P.3d at 735 n.21 (“The
version of HRCP Rule 11 applicable to the present matter
was identical to FRCP Rule 11 prior to the latter’s anendnent in
1993. Consequently, the federal cases interpreting the pre-1993
version of FRCP Rule 11 are relevant to our analysis in the
present case.”).

The purpose of Rule 11 is to deter, not to shift fees
and costs fromthe noving party to the non-noving party. See,

e.qg., Olett v. Cncinnati Mcrowave, Inc., 954 F. 2d 414, 419-20

(6th Cir. 1992) (stating that “[t]he principal goal of Rule 11
sanctions is deterrence with conpensati on being a secondary

goal”); United States ex rel. Leno v. Summit Const. Co., 892 F.2d
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788, 791 n.4 (9th Cir. 1989) (“Rule 11 ‘provides for sanctions,
not fee shifting. It is ained at deterring, and, if necessary
puni shing i nproper conduct rather than nerely conpensating the
prevailing party.”” (Quoting WIliamW Schwarzer, Sanctions

Under the New Federal Rule 11--A doser Look, 104 F.R D. 181, 185

(1985).); Doering v. Union County Bd. of Chosen Freehol ders, 857

F.2d 191, 194 (3d G r. 1988) (“W have stated that, by awardi ng
attorney fees to prevailing defendants in an effort to discourage
plaintiffs from bringing basel ess actions or making frivol ous
notions, the Rule’'s primary purpose is not ‘whol esale fee
shifting but [rather] correction of litigation abuse.’” (Quoting

Gaiardo v. Ethyl Corp., 835 F.2d 479, 483 (3d Gr. 1987).)

(Brackets in original.)); Anschutz Petrol eum Mtg. Corp. v. E.W

Saybolt & Co., 112 F.R D. 355, 357 (S.D.N. Y. 1986) (“I do not

regard Rule 11 as automatically inposing upon the sanctioned
party or counsel liability for the full anmount of the prevailing
party’s attorney’s fees. That would be the result if the
intended effect of Rule 11 was to do away with the ‘ Anerican
rules’ of costs in all cases where Rule 11 sanctions are inposed
But | do not believe that the rule has, or was intended
to have, that effect.” (Citation onmtted.)); Fed. R Cv. P. 11
advi sory commttee’s note (1983) (“The word ‘sanctions’ in the
caption . . . stresses a deterrent orientation in dealing with

i nproper pleadings, notions or other papers.”); Anerican
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Judi cature Society, Studies of the Justice System Rule 11 in

Transition: The Report of the Third Grcuit Task Force on

Federal Rule of G vil Procedure 11, p. 12 (1989) (citing cases

fromthe Fifth, Seventh, Ninth, and El eventh Crcuits for the

proposition that “a nunmber of courts of appeals have agreed that
deterrence is the nost inportant goal of amended [i.e. post-1983]
Rul e 11”) (quoted and discussed in Olett, 954 F.2d at 20). But

see Brubaker v. Gty of R chnond, 943 F.2d 1363, 1373-74 (4th

Cr. 1991) (“In calculating the sanction, a district court should
bear in mnd that the purposes of Rule 11 include ‘conpensating
the victinms of the rule 11 violation, as well as punishing
present litigation abuse, stream ining court dockets and

facilitating court managenment.’” (Quoting In re Kuntsler, 914

F.2d 505, 522 (4th Gir. 1990).)). The 1993 anendnent to FRCP
Rule 11, therefore, did not represent a fundanental
reconceptual i zation of the essential nature of Rule 11; instead,
t he amendnment clarified the purpose of Rule 11 and, accordingly,
clarified the primry purpose of sanctions ordered pursuant to

Rule 11. See 5A Charles Alan Wight & Arthur R Ml er, Federal

Practice and Procedure 8 1336.3 (3d ed. 2004) (“The 1993 revision
makes it clear that the nain purpose of Rule 11 is to deter

| nproper behavior, not to conpensate the victins of it or punish
the offender. Accordingly, the present rule changes the enphasis

with regard to the types of sanctions to be ordered by the
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district court.” (Footnote omtted.)). However, as evidenced by
the cases cited supra, that primary purpose -- both before and
after the 1993 anendnment to FRCP Rule 11 (and the 2000 anendnent
to HRCP Rule 11) -- has consistently been to deter inproper
conduct, not to shift fees fromthe losing party to the w nning
party. See Buck, 89 Hawai‘i at 250, 971 P.2d at 723 (“The
primary purpose of Rule 11 is to set a nore denmandi ng standard
for establishing the propriety of court filings and deter

basel ess filings.” (Ctations and internal quotation signals
omtted.)). See also Fed. R GCv. P. 11 advisory comrittee’s
note (1983) (“The word ‘sanctions’ in the caption . . . stresses
a deterrent orientation in dealing with inproper pleadings,
notions, and other papers.”).

2. The circuit court abused its discretion in ordering
Carlson to reimburse PGV $101,114.57 for attorneys’
fees and costs.

Inits order, the circuit court concluded that PGV s
attorneys’ fees were “reasonabl e and were necessary for the
defense of PGV under the circunmstances.” The circuit court did
not, however, determ ne whether a sanction of $101, 114.57 was an
“appropriate sanction.” Because the primary purpose of HRCP Rul e
11 is deterrence, with conpensation being nerely a secondary
goal, the circuit court should have determ ned the sanction that

woul d have deterred this type of m sconduct by Carlson and
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simlarly situated attorneys in the future (rather than
determ ni ng whether PGV s attorneys’ fees were reasonable).
Furthernore, the circuit court also failed to consider Carlson’s

ability to pay the sanction. See, e.q., Olett, 954 F.2d at 419

(“The district court nmust . . . determine the ability of the
sanctioned attorney to pay.”); Doering, 857 F.2d at 196 (“[While
a nonetary sanction, such as attorney’'s fees, is clearly an
accept abl e choice of deterrent, courts nust be careful not to

i npose nonetary sanctions so great that they are punitive--or
that m ght even drive the sanctioned party out of practice.”).

But see Christian v. Mattel, Inc., 286 F.3d 1118, 1125 n.4 (9th

Cr. 2002) (“The Advisory Committee’s notes concerning the [1993]
anmendnents [to FRCP Rule 11] indicate that an attorney’s
financial wherewithal is only one of several factors that a
district court may consider in deciding the anobunt of sanctions

Not hing in Rule 11 mandates a specific weighing of this
factor, however.”). Consequently, the circuit court abused its
discretion in setting the anount of the sanction.

V. CONCLUSI ON
Based on the foregoing, we vacate the circuit court’s

June 18, 2002 final judgnment and remand this case to the third
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circuit court for a determination of an appropriate sanction for

Carlson’s HRCP Rule 11 viol ati on.
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