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I N THE SUPREME COURT OF THE STATE OF HAWAI ‘I

--- 000 ---

STATE OF HAWAI ‘1, Plaintiff-Appellee,
VS.

STEVEN M HAUGE, Def endant - Appel |l ant.

NO 25239

APPEAL FROM THE FI RST CI RCUI T COURT
(CR. NO. 00- 1- 2345)

NOVEMBER 18, 2003

MOON, C.J., LEVINSON, NAKAYAMA, AND DUFFY, JJ., AND ACOBA, J.,
CONCURRI NG SEPARATELY

OPINILON OF THE COURT BY LEVI NSON, J.

The def endant - appel |l ant Steven M Hauge appeals from
t he judgnent of the first circuit court, the Honorable Marie N
M | ks presiding, convicting himof and sentencing himfor the
of fense of burglary in the first degree, pursuant to Hawai ‘i
Revi sed Statutes (HRS) 8§ 708-810(1)(c) (1993).! On appeal, Hauge
contends that: (1) the deputy prosecuting attorney (DPA)
comm tted prosecutorial m sconduct, depriving Hauge of his right
to a fair trial, by inproperly cross-exam ning Hauge and by

stating in closing argunent that Hauge failed to “explain away”

! HRS § 708-810(1)(c) provides:

Burglary in the first degree. (1) A person commits the of fense of
burglary in the first degree if the person intentionally enters or
remains unlawfully in a building, with intent to comt therein a crine
agai nst a person or agai nst property rights, and:

.(cj . :I'he person reckl essly disregards a risk that the building is the
dwel ling of another, and the building is such a dwelling.



*%*%* FOR PUBLICATION ***

t he prosecution’ s deoxyribonucleic acid (DNA) evidence; (2) the
circuit court erred by inproperly comenting on the evidence and
m sstating the testinony of the prosecution’s w tnesses during
def ense counsel’s cl osing argunent, thereby violating Hauge's
right to a fair and inpartial trial; (3) the circuit court erred
i n denyi ng Hauge’s notion to suppress the DNA evidence that was
obtained in an unrel ated robbery case and used in the present
matter w thout Hauge's consent or a judicial determ nation of
probabl e cause; and (4) the circuit court erred in granting the
prosecution’s notion to extend Hauge’'s sentence, pursuant to HRS
8 706-662(1) (Supp. 2000),2 fromten to twenty years of

i nprisonnment, inasnmuch as the finding that an extended term was
necessary for the protection of the public should have been
proven beyond a reasonabl e doubt before the jury. The plaintiff-
appel l ee State of Hawai‘i [hereinafter, “the prosecution”]
responds that: (1) the DPA's remarks did not constitute

m sconduct because they neither infringed on the jury' s right to
evaluate credibility nor shifted the burden of proof to Hauge;
(2) the circuit court’s msstatenent of the evidence during

def ense counsel’s cl osing argunment was harm ess beyond a
reasonabl e doubt when considered in light of the entire record
and, therefore, did not violate Hauge's right to a fair and

inmpartial trial; (3) the circuit court’s denial of Hauge s notion

2 HRS § 706-662(1) provides:

Criteria for extended terms of imprisonment. A convicted
def endant may be subject to an extended term of inprisonnent under
section 706-661, if the convicted defendant satisfies one or nore
of the following criteria:

(1) The defendant is a persistent offender whose inprisonnent
for an extended termis necessary for protection of the
public. The court shall not nmake this finding unless the
def endant has previously been convicted of two felonies
committed at different tines when the defendant was ei ghteen
years of age or ol der.

2
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to suppress the DNA evidence was not error, inasnuch as the
police were not constitutionally prohibited fromusing a DNA
profile lawfully obtained in a prior case in a subsequent and
different investigation; and (4) a jury determ nation was not
constitutionally necessary to extend Hauge's sentence, inasmuch
as Hawai‘i law is consistent with relevant federal precedent, and
due process does not require such a determ nation.

For the reasons discussed infra in Section |V, we
believe that Hauge’'s argunents are without nerit. Accordingly,
we affirmthe circuit court’s judgnent of conviction and

sent ence.

I. FACTUAL BACKGROUND
On January 23, 2001, wallace and Marcella O dway were

guests in Room 714 of the Ccean Resort Hotel, |ocated at 175
Pauokal ani Avenue in WAi kiki. At approximately 7:00 a.m, the
Ordways prepared their luggage in their roomfor a trip to Kauai
and then went downstairs for breakfast. At approximately 7:30
a.m, the Odways returned to their roomto find that the bell man
had not yet renoved their |uggage. The bellman i nforned the
Ordways that he had checked Room 714 on two separate occasions

and was informed by the gentl emen inside the door’” that the
| uggage was not ready.

Upon reentering the room the Ordways discovered that
t heir | uggage had been cut open and their bel ongi ngs strewn
across the floor. Ms. Odway observed broken glass on the floor
and bl ood on the inside door, bathroomcounter, sliding patio
doors, and various places on the |luggage. The O dways found one
suitcase in the bathroom sliced open and stained wth bl ood;

their clothing al so was bl oodstai ned. The O dways testified that
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the bl ood was not theirs. The burglar stole their Sony
cancorder, four hundred dollars in cash, two Hard Rock Café t-
shirts and a Hard Rock Café bag, as well as a travel iron. M.
Ordway descri bed the canctorder as “black and silver” and the Hard
Rock Café bag as “plastic” and “white with dark enblens on it.”
Ms. Ordway did not testify about the color of the cantorder and
could not recall the color of the Hard Rock Café bag, but did
descri be the bag as “paper.” Either the Ordways or the hotel
staff called the police.

Al t hough the Ordways repacked their bags and seal ed
themw th duct tape so that they could | eave for Kauai, they
testified that they did not tanper with any of the evidence |ater
recovered by the police, as requested by Honolulu Police
Departnent (HPD) Detective Janes Anderson. The sane day, after
arriving in Kauai, the police cut approximately 5 or 6
bl oodst ai ned pi eces of the |uggage; officers hand delivered the
evi dence to the HPD on January 24, 2001. The HPD al so recovered
bl ood sanpl es from pi eces of glass |eft in the bathroom sink of
Room 714, the inside door |ock, the patio sliding glass
doorframe, and the curtain of the hotel room These sanples were
sent to Cellmark Diagnostics (Cellmark) for DNA testing.

As part of the burglary investigation, HPD detectives
guestioned a pawn shop proprietor, Nabil Khatib, regarding any
transactions invol ving Sony cantorders on January 23, 2001. At
trial, Khatib testified that he was certain that Hauge tried to
sell hima Sony cantorder that was “tan[ or] goldish” in color on
the date in question. Khatib also testified that Hauge was
carrying a “brown paper [bag] with handles on [it], and it ha[d]
the |l ogo Hard Rock Café [sic].”
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In addition to the present matter, Hauge was a suspect
in a robbery investigation, based on events which had al so
occurred on January 23, 2001, approximtely five hours before the
burglary, at the Onhana Wai kiki West Hotel. Hauge was arrested on
January 24, 2001 in connection with the robbery offense. n
January 25, 2001, as part of the robbery investigation, HPD
Det ective Darryl Kon applied for and was issued a warrant to
search for and obtain human hair and bl ood from Hauge, which was
executed on January 25, 2001. The HPD requested that Cell mark
Di agnosti cs conduct a DNA anal ysis and conpari son of the bl ood
recovered in the burglary investigation with a portion of the
sanples retrieved from Hauge pursuant to the warrant issued in
the robbery investigation, and Cellmark notified the HPD of a
mat ch on Septenber 24, 2001. The police arrested Hauge on
Cct ober 11, 2001, based on his identification as the perpetrator

of the burglary offense.

II. PROCEDURAL BACKGROUND

On Cctober 22, 2001, the prosecution charged Hauge by
conplaint with one count of burglary in the first degree, see
supra note 1, alleging that, on January 23, 2001, Hauge
intentionally entered unlawfully into the Ocean Resort Hot el
Room 714, with intent to comrmit therein a crime against a person
or against property, and recklessly disregarded the risk that the
bui l di ng was the dwelling of another, when the building was such
a dwel l'ing.

A. Mbtion to suppress the DNA evi dence

On Decenber 3, 2001, Hauge filed a notion to suppress
evidence of “[a]ny and all |aboratory tests and/or anal ysis

conducted upon any and all itenms of evidence recovered under HPD
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01- 031245, whi ch have been exam ned and have been determined to
contain [Hauge’s] DNA and/or genetic profile.” In support of his
noti on, Hauge argued that “the submission of . . . [his] blood
and hair for DNA anal ysis and conparison, in the burglary matter,
exceeded the |limted, authorized purpose for which the search
warrant was issued, [i.e.,] the investigation of the robbery.”

Hauge contended that use of his blood and hair sanples,

other than specified in the application in support of
the search warrant, and the warrant itself, violated .
Hauge's legitimte and reasonabl e expectation of privacy

that the government would not keep . . . a DNA
databank of it’s [sic] citizens, which the governnent coul d
delve into at the government’s convenience . . . , wthout

judicial review

Hauge al so asserted that “there are no procedures, no guidelines
as to what HPD is authorized to do with a person’s DNA once they
obtain it by way of a search warrant.” Based on the foregoing
reasoni ng, Hauge argued that he “was entitled to judicial review
by way of an application to the court [to determ ne whether there
was probabl e cause] to conduct additional tests on the evidence,
or [that he was entitled] to an adversarial hearing to determ ne
the necessity for the intrusion into [his] legitinmte expectation
of privacy.”

I n response, the prosecution advanced several argunents
in support of its position that the circuit court should deny
Hauge’ s notion to suppress. The prosecution first contended
t hat, because “the Honorabl e Rhonda N shinura had the authority
to issue the search warrant authorizing the search of [Hauge] for
the bl ood and hair sanples [in connection with the robbery
investigation,] . . . all the evidence recovered pursuant to the
search warrant is adm ssible in the instant case.” The
prosecution enphasi zed the “inportance of DNA testing within the

crimnal justice systeni and stated that there are no express
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statutory limtations on the collection of blood sanples for DNA
testing or on the dissenm nation of the results of DNA testing at
the Hawaii Crimnal Justice Data Center, such that, once Hauge’'s
“bl ood sanmple [was] |lawfully obtained, [it] may be recorded,

preserved, and di ssem nated . Mor eover, the prosecution
argued that, “[o]nce |awfully obtained, [Hauge] can no | onger
assert any privacy interest in . . . blood held by |aw
enforcenment” and asserted that “courts have held that |aw
enf orcenent agencies may conpare validly obtai ned DNA sanples for
use in subsequent unrelated crimnal investigations.” (Citations
omtted.) The prosecution further represented that Hauge's
“bl ood was obtai ned pursuant to a search warrant in the robbery
case for the purpose of DNA testing," arguing that “DNA testing
wi Il always be the sane, regardl ess of when and how many tines
the testing is done.”

In the alternative, the prosecution asserted that Hauge
| acked standing to challenge the use of his DNA in the
i nvestigation of the present matter, inasnmuch as his “DNA was
used to create a profile, [and] that profile becane the property
of the crinme lab and the police departnent . . . [such that
Hauge] has no possessory interest or any other interests in the
records kept by the crine Iab or by the police departnent.” 1In
this regard, the prosecution argued that “[p]rivacy concerns are
no | onger relevant once the sanple has already been lawfully
renoved fromthe body and the scientific analysis does not
i nvol ve any further search and seizure of a defendant’s person.”
The prosecution urged that, because “[t] he cl osest anal ogue to
retention of DNA testing is the fingerprint databank . . .
retention of a DNA profile is not an unreasonabl e i nvasi on of any

private area of life.” Lastly, the prosecution nade the “common
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sense” argument that “[i]t is less intrusive to obtain one bl ood
sanpl e” than to “have a search warrant ordered for the w thdrawal
of a blood sanple from[Hauge] in every investigation [in which
Hauge was a suspect].”

On February 4, 2002, after the circuit court heard
argunents on the notion to suppress the DNA evidence but prior to
the court’s ruling on the notion, Hauge filed additional notions
(1) to suppress evidence based on a | ack of probable cause for
t he i ssuance of the search warrant for the blood sanple in
connection with the robbery investigation and (2) to return his
“property” (i.e., the sanples of his blood and hair). Hauge
argued that probable cause was |acking at the tinme Detective Kon
filed for a warrant, because “Kon [did not] confirni{] that HPD
was in possession of bodily fluid left at the scene of the
robbery.” In support of this argunent, Hauge cited the fact
that, “as of February 4, 2002, . . . [he] ha[d] yet to be charged
with any crine surrounding Kon's January 23, 2001 robbery
I nvestigation.” Although Hauge acknow edged that “it is unclear

what standard of review a | ower court should apply .
[ he neverthel ess suggested that t]he | ogic of de novo appellate
review . . . appears applicable to a circuit court review of a
magi strate’s decision to issue a search warrant.”

The circuit court did not require that the prosecution
respond by witten nmenorandum Neverthel ess, the prosecution
argued at the hearing on the notion that “the four corners of the
search warrant . . . [indicate adequate] probable cause.” The
prosecution further contended that the circuit court’s review of
the magi strate’s decision to issue the warrant woul d be

i nappropriate “peer review”
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In ruling on Hauge' s second notion to suppress, the
circuit court first noted that, “while [the initial investigation
regardi ng Hauge] started as a robbery investigation, it ended up
as a nurder case, and there is no statute of limtation in nurder
cases, and the State is not required to charge anyone, regardl ess
of whether there is probable cause or not.” The circuit court
therefore rejected Hauge' s argunents on that subject. On the
i ssue of whether the circuit court could review the magistrate’s
decision, the circuit court ruled that “there is no authority for
a court to review [the issuance of search warrants, which are
within the jurisdiction of the district court],” but did so
anyway “for the sake of clarifying what the probable cause [was]
Wi th respect to the search.” After discussing the affidavits
supporting the warrant authorizing the drawi ng of Hauge’'s bl ood
in connection with the robbery investigation, the circuit court
concluded “that on its own i ndependent review . . . there [was]
probabl e cause for the execution of the search warrant[].” Thus,
the circuit court denied both Hauge’s notion to suppress for
al l eged | ack of probable cause and his notion to return property.
The circuit court instructed the prosecution to prepare a witten
order, although the prosecution failed to do so.

On February 20, 2002, the circuit court announced its
ruling on Hauge's first notion to suppress. The circuit court
orally placed its findings of fact (FOFs) and concl usions of |aw
(COLs) on the record; although the court instructed the
prosecution to submt a witten order for approval based on its
rul ing, again, none was prepared. The oral FOFs included many of
the rel evant facts adduced in the nenoranda subnmitted by the
parties, but it is nost noteworthy that the circuit court entered

no FOFs or CCOLs touchi ng upon the subm ssion of two sanpl es of
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Hauge's blood to Cellmark (i.e., the first, pursuant to the
search warrant in connection with the initial robbery
i nvestigation, and the second in connection with the burglary
i nvestigation).

I nvoking its ruling on the second notion to suppress
(i.e., that the search warrant authorizing the drawi ng of Hauge’'s
bl ood was | awful and based on probabl e cause), the circuit court
concluded that legitimte “use of the DNA profile [was not]
l[imted to just the robbery matter.” The court agreed with the
prosecution that, “[o]nce Hauge's blood was |lawfully drawn from
hi s body, he no |longer ha[d] a possessory interest in that
bl ood,” and ruled that DNA analysis in the present matter “did
not require any additional chem cal analysis which mght infringe
upon any privacy interest Hauge m ght have in the blood.” Citing
extrajurisdictional authority in support of its ruling, the
circuit court noted that “[a] blood sanple is |like other tangible
property which is subject to a battery of scientific tests” and
concluded that “[t]he cl osest anal ogue to retention of DNA is the
fingerprint databank.”

Regar di ng Hauge’s person, the circuit court found that
the “intrusion was minimal . . . [, and, o]nce identifying
mar kers [of Hauge's DNA were] determ ned, there [was] no need for
further and nultiple intrusion for the purpose of extracting
bl ood for every future conparison.” Lastly, the court
specifically ruled that “the underlying basis and scope for the
recovery of blood sanpling [in connection with the robbery
i nvestigation] was |imted to DNA testing for conparison
pur poses” and concluded that the use of Hauge’'s blood in
connection with the burglary investigation “was not, therefore,

[In] excess of the scope of the basis upon which [the blood] was

10
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obtained.” Based on the foregoing reasoning, the circuit court
deni ed Hauge’s notion to suppress the DNA evi dence.

B. Pretrial aqgreenent regardi ng Hauge's theory of defense

Prior to the commencenent of trial, Hauge discussed his
theory of defense with the circuit court. Hauge initially
represented that he would argue that there was police bias and
wrongful notive against himand that he intended to all ege that
the HPD had intentionally m shandl ed the evidence in order to
frame himwth respect to the burglary. Both the circuit court
and the DPA, however, suggested to Hauge that such a theory would
likely result in the prosecution’ s introduction of evidence of
other crimes as rebuttal. In the face of this warning, Hauge
opted to pursue the theory that the bl ood sanples had been
negligently m shandl ed. Accordingly, the prosecution w thdrew
its notion to conpel Hauge to undergo further blood testing.

C. The evi dence adduced agai nst Hauge

At trial, the prosecution called HPD O ficer Janes
Cavanaugh, who testified that, at the scene of the burglary, he
found a “white plastic bag which contained [a] white towel which
was wrapping [a] concrete block.” The prosecution also called
HPD Det ecti ve Anderson, who testified that a different plastic
bag containing a concrete bl ock wapped in a newspaper was
recovered from Steven Hauge upon his arrest one day after the
burglary. Hauge conceded during his testinony that he had this
concrete block with himat the time of his arrest; he also
testified that he was in possession of a key card fromthe Ccean
Resort Hotel, which was the scene of the burglary.

As previously stated, the Ordways testified, inter
alia, that a Sony cantorder and Hard Rock Café bag were stol en

fromtheir roomon January 23, 2001. Khatib, the pawn shop

11
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owner, testified that on the same day, approximtely one hour
after the burglary occurred, Hauge entered his store carrying a
Hard Rock Café bag and attenpted to sell hima Sony cantorder.
After laying a proper foundation, the prosecution
called Margaret Terrill, a DNA analyst, who testified that “the
sanpl es [she] tested, the blood that [she] tested on [those]
sanpl es, canme from Steven M chael Hauge' s blood.” The DPA
engaged Terrill in the follow ng coll oquy:
Q In other words, the itens of evidence you had received
and tested is a perfect match to this defendant?
A:  That's correct.

Q Steven M chael Hauge?
A That's correct.

On cross-examnation, Terrill testified that a DNA profile is
uni que to each person

Q So is it possible for another person to have the
sane type of DNA as nysel f?
: No . .

A .o
Q Not even that one in perhaps, in this case,
790 trillion chance?
A.  Correct, because -- the reason why | say
that is because there's only, | believe, like six
billion people on earth.
D. The prosecution’ s cross-exam nation of Hauge and

rebuttal argunent

Hauge testified in his own defense at trial. During
t he prosecution’ s cross-exam nation of Hauge, the DPA questioned
Hauge about the DNA evi dence:

Q M. Hauge, isn't it true, sir, that the one thing
you coul d not explain away this norning was how cone it was
your bl ood that was found in the Ordway suitcase and in the
Ordway hotel roomat the Ccean Resort Hotel ?

A: | don't believe that was ny blood. | know that ny
bl ood was taken, two vials of it, at H P.D. cellblock

Q That is right. That was taken on January 25
2001, right?

A: | know that when | was arrested, | think it was
the next day, they took ny bl ood.

Q You were arrested on January 24, 2001, and you
heard the testinony of Wayne Ki noto saying that your bl ood,
pursuant to the search warrant, was taken fromyou the
foll owi ng day, January 25th, 2001, renenber that?

A Yes.

Q Ckay.

12
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At this point, the circuit court interrupted the DPA and asked

himto approach the bench for a conference on the record:

THE COURT: |'mgoing to caution you that you not
argue with the witness and I'll caution you that you don't
open the door for himtrying to explain a possible
i ntentional mshandling of the blood. [If you push him
there woul d be copious explanations. Please stay away from
t hat .

[DPA]: Thank you mnuch.

The DPA then resuned his questioning of Hauge's failure to
"explain" the DNA evidence during his testinony on direct
exam nati on

Q Wen you earlier testified that you don’t think or
you don’t believe it was your blood in that hotel room and
in the Ordway suitcases, that does not conmport with what the
D.N. A expert testified earlier today. You heard her
testify, isn't that true?

A Yes.

Q She testified that your D.N. A was a perfect
match. Your blood D.N.A. was a perfect natch to the
evi dence recovered frominside the Ordway suitcases and
i nside Room 714, right? You heard that?

A Yes.

Q In fact, you also --

Again, the circuit court interrupted the DPA's questioning, this
time excusing the jury and Hauge fromthe courtroom

THE COURT: [DPA], I'mgoing to tell you a second
time, do not argue with the witness. |If you really want him
to give an answer, you will take it at your peril.

[ DPA]:  So understood, your Honor.

THE COURT: This witness is ready to tangle with you.
He is ready to fight with you and give you the answer he
wants to give. There has been a court ruling. |[If you w sh
to proceed as you are, you' re nmy guest and you will suffer
what ever consequences it leads to. Do | need to make nysel f
any clearer?

[DPA]: No, your Honor. [It's not nmy intention to
elicit any kinds of testinobny on his part indicating an
i ntentional mshandling of the evidence. The court already
rul ed.

THE COURT: And why, after | told you do not argue
with the witness, did you thereafter proceed to argue wth
him? That’'s what we nean by argunent.

[ DPA]: Okay.

THE COURT: This is a last warning. You will suffer
what ever consequences if you choose to depart on your own
track.

The DPA thereafter concluded his cross-exam nation of Hauge.
During his rebuttal argunent, the DPA again raised the

i ssue of Hauge's failure to account for the DNA evi dence:

13
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[ Hauge] can take the stand, he can lie, hey | was
never in that room He has every excuse for how he got the
card, for why he was carrying the rock, why he was in the
area, about the video camnera

He expl ai ned away everything except the nost inportant
evi dence of all. He could not explain away why the D. N A
evi dence pinpointed himinside that room

Hauge did not object to this argunent at trial.

E. Judicial commentary during defense counsel’s
cl 0si ng ar gunent

The deputy public defender (DPD) addressed certain
per cei ved i nconsi stenci es between Wal |l ace and Marcell a O dways’

descriptions of the Hard Rock Café bag during closing argunent:

The video canmera itself. M. Khatib, in certainty, he
said that he was certain that the video camera . . . Hauge
brought to himto pawmn . . . was tan and gold. That is his
testinmony. There's no way around that. Hi s testinony is
that the video canera that was attenpted to be pawned was
tan and gol d.

How di d the Ordways describe their video canera? Bl ack
and silver. This is not the sane canera that was taken from
the Ordways. These are two totally separate itens. But
what’' s happened here is that M. Hauge is being blamed for
somet hing he did not take.

M. Khatib described this Hard Rock Café bag as being
brown and paper. The Ordways described their Hard Rock Café
bag as being white and pl astic.

At this point, the circuit court interrupted the DPD

THE COURT: Counsel, she says it was paper, okay.

[DPD]: And Ms. Ordway said it was white and
paper, two totally separate descriptions of the
evi dence.

[ DPA]: Excuse ne.

THE COURT: He said tan and paper. Let’s stick to the
facts, all right? The jury is asked to disregard that |ast
remark by counsel

[DPD]: The fact is that the video canera that M.
Hauge attenpted to pawn was not the —was not the canmera
taken fromthe Ordways. Two different cameras were
described to you. That is a fact and there’'s no way around
t hat .

The DPD conpl eted his closing argunent without objecting to the
circuit court’s interjection.

F. Ext ended-t er m sent enci ng

The jury found Hauge guilty as charged. Thereafter,

the prosecution filed a notion to sentence Hauge as a “persistent

14
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of fender” pursuant to HRS § 706-662(1) (Supp. 2000).3 The

circuit court granted the prosecution’s notion, finding that

“Hauge,

society.”

if he were released in ten years[,] would be a threat to

The circuit court therefore sentenced Hauge to an

i ndet er mi nat e maxi num ext ended twenty-year term of inprisonnment.

State v.

III. STANDARDS OF REVIEW

Mbtion to suppress

“We answer questions of constitutional |aw by
exerci sing our own i ndependent judgnent based on the facts
of the case . . . . Thus, we review questions of
constitutional |aw under the ‘right/wong standard.” State
v. Jenkins, 93 Hawai‘i 87, 100, 997 P.2d 13, 26 (2000)
(citations, sone quotation signals, and sone ellipsis points
omtted). Accordingly, “[wje review the circuit court’s
ruling on a notion to suppress de novo to determnm ne whether
the ruling was ‘right’ or *wong.”” 1d. (citations and sone
guot ation signals omtted).

Locqui ao, 100 Hawai i 195, 203, 58 P.3d 1242, 1250

(2002) (quoting State v. Poaipuni, 98 Hawai‘ 387, 392, 49 P.3d
353, 358 (2002)).

B

Prosecutori al M sconduct

Al |l egations of prosecutorial nisconduct are
revi ewed under the harml ess beyond a reasonabl e doubt
standard, which requires an exami nation of the record
and a determi nation of "whether there is a reasonable
possibility that the error conplained of m ght have
contributed to the conviction." State v. Balishisana
83 Hawai i 109, 114, 924 P.2d 1215, 1220 (1996)
(quoting State v. Hol bron, 80 Hawai‘i 27, 32, 904 P.2d
912, 917, reconsideration denied, 80 Hawai‘ 187, 907

3

HRS § 706-662(1) provides:

Criteria for extended terms of imprisonment. A convicted

def endant may be subject to an extended term of inprisonnent under
section 706-661, if the convicted defendant satisfies one or nore
of the following criteria

(1)

The defendant is a persistent offender whose inprisonnent
for an extended termis necessary for protection of the
public. The court shall not nake this finding unless the

def endant has previously been convicted of two fel onies
conmritted at different tinmes when the defendant was ei ght een
years of age or ol der.

15
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P.2d 773 (1995)) (citations and internal quotation
marks omtted); see also State v. Sanchez, 82 Hawai ‘i
517, 528, 923 P.2d 934, 945 (App.), cert. denied, 84
Hawai i 127, 930 P.2d 1015 (1996) (citation onmtted).
Factors to consider are: (1) the nature of the
conduct; (2) the pronptness of a curative instruction;
and (3) the strength or weakness of the evidence
agai nst the defendant. State v. Sanuel, 74 Haw. 141,
148, 838 P.2d 1374, 1378 (1992) (citation omtted).
State v. Rogan, 91 Hawai‘ 405, 412, 84 P.2d 1231, 1238
(1999) (quoting State v. Sawyer, 88 Hawai‘i 325, 329 n.6,
966 P.2d 637, 641 n.6 (1998)).

State v. Pacheco, 96 Hawai‘i 83, 93, 26 P.3d 572, 582 (2001).

"Where a defendant fails to object to a prosecutor’s statenent

during closing argunent, appellate reviewis linmted to a

determ nati on of whether the prosecutor’s alleged m sconduct

amounted to plain error.” State v. luli, 101 Hawai‘i 196, 204,
65 P.3d 143, 151 (2003).
C. Judi ci al M sconduct

[Where judicial msconduct or bias deprives a party
of the inpartiality to which he or she is entitled, a new
trial nmay be required. However, reversal on the grounds of
judicial bias or msconduct is warranted only upon a show ng
that the trial was unfair. See Handguards, Inc. v. Ethicon,
Inc., 743 F.2d 1282, 1289 (9th dr.1984) (citations
omtted), cert. denied, 469 U.S. 1190, 105 S.Ct. 963, 83
L. Ed. 2d 968 (1985). Unfairness, in turn, requires a clear
and precise denonstration of prejudice. See Mahoney v.
Mtchell, 4 Haw App. 410, 418, 668 P.2d 35, 40-41 (1983)
(“[h]ow great a departure from fairness amounts to
reversible error is determned by the answer to the
fundanmental inquiry whether or not what was done was
prejudicial to the appellant”) (citation omtted); see also
Peters[ v. Jam eson], 48 Haw. [247], 264, 397 P.2d [575],
586 [(1964)] (“[p]lrejudice is the ultimate fact” (citation
omtted)).

Aga v. Hundahl, 78 Hawai‘i 230, 243, 891 P.2d 1022, 1035 (1995).

D. Pl ain Error

““We may recognize plain error when the error
comritted affects substantial rights of the defendant.’”
State v. Cordeiro, 99 Hawai‘i 390, 405, 56 P.3d 692, 707,
reconsi deration deni ed, 100 Hawai‘i 14, 58 P.3d 72 (2002)
(quoting State v. Jenkins, 93 Hawai‘ 87, 101, 997 P.2d 13
27 (2000) (quoting State v. Cullen, 86 Hawai‘i 1, 8, 946
P.2d 955, 962 (1997))). See also [Hawai‘ Rules of Pena
Procedure] HRPP Rule 52(b) (1993) (“Plain error or defects
af fecting substantial rights may be noticed al though they
were not brought to the attention of the court.”).

State v. Matias, 102 Hawai ‘i 300, 304, 75 P.3d 1191, 119 (2003).
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E. Sent enci ng

[A] sentencing judge generally has broad

discretion in inposing a sentence.

State v. Gyl ord,

78 Hawai i 127, 143-44, 890 P.2d 1167, 1183-84 (1995);

State v. Valera, 74 Haw. 424, 435,

848 P.2d 376

381 . . . (1993). The applicable standard of review
for sentencing or resentencing matters i s whether the

court conmitted plain and nmanifest

abuse of discretion

inits decision. Gylord, 78 Hawai‘ at 144, 890 P.2d

at 1184; State v. Kunukau, 71 Haw.
P.2d 682, 687-88 (1990); State v.

218, 227-28, 787

Murray[,] 63 Haw.

12, 25, 621 P.2d 334, 342-43 (1980); State v. Fry, 61
Haw. 226, 231, 602 P.2d 13, 16 (1979).
Keawe v. State, 79 Hawai‘i 281, 284, 901 P.2d 481, 484
(1995). “[F]actors which indicate a plain and manifest
abuse of discretion are arbitrary or capricious action by

the judge and a rigid refusal to consider

t he defendant’s

contentions.” Fry, 61 Haw. at 231, 602 P.2d at 17. And,

[T

[glenerally, to constitute an abuse it
the court clearly exceeded the bounds of

di sregarded rules or principles of [aw or

nmust appear that
reason or
practice to the

substantial detriment of a party litigant.’” Keawe, 79
Hawai i at 284, 901 P.2d at 484 (quoting Gaylord, 78 Hawai ‘i
at 144, 890 P.2d at 1184 (quoting Kumukau, 71 Haw. at

227-28, 787 P.2d at 688)).
State v. Rauch, 94 Hawai‘<i 315, 322, 13 P.3d

(brackets and ellipsis points in original).

IV. DISCUSSION

324, 331 (2000)

A. The circuit court correctly denied Hauge's notion to

suppress the DNA evi dence because

Hauge had no privacy

interest in the lawfully obtained

bl ood sanpl e and the

DNA profile procured therefrom

The circuit court’s denial of Hauge's notion to

suppress the DNA evidence was correct, inasnuch as Hauge’'s

privacy interest in his blood and hair term

nated at the tine the

sanpl e was obtained pursuant to a | awful search and seizure. As

a prelimnary matter, as discussed supra in

section Il. A, we note

that the circuit court’s FOFs and COLs regardi ng Hauge' s notion

to suppress were orally announced only. It
that this court may address points of error

and COLs. See State v. Kahoonei, 83 Hawai ¢

(1996) (addressing points of error on appeal

17
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notions court’s oral denial of the defendant’s notion to
suppress).*
On appeal , Hauge argues that
[t]he police use of [his] blood sanple for DNA
anal ysis and conparison in the burglary investigation
exceeded the |imted, authorized purpose for which the
search warrant was issued, the investigation of the robbery
case, and violated [his] legitimte and reasonabl e

expectation of privacy under Article [I], section 7 of the
Hawai ‘i Constitution.

Al t hough Hauge relies in part on the fourth amendnent to the
United States Constitution, which protects “the right of the
people to be secure in their persons . . . against unreasonable
searches and seizures,” he asserts that “this court has not
hesitated to accord greater protection to its citizens under the
provi sions of the Hawai‘i Constitution [(i.e., article |, section
7)] than those afforded citizens under the federal constitution

."% In support of his assertion, Hauge cites State v.

4 In State v. Ugani za, 68 Hawai‘ 28, 702 P.2d 1352 (1985), this
court al so addressed issues generated by oral findings by the | ower court:

In ruling on the [defendant’s] notion [to suppress], the | ower
court did not make witten findings and concl usi ons as required by
[HRPP] Rule 12(e) . . . . Wile we do not sanction the court’s failure
to followthe rule, it is clear that the court disbelieved Defendant’s
conflicting clainms that he had asserted his right to counsel, that his
confessi on had been induced by i nproper promi ses, and that at the tine
of his confession, he was suffering frominjuries sustained in an
earlier altercation with the victim. . . [such that this court can rule
that the |l ower court’s] decision on these matters was not error

Id. at 30 n.2, 702 P.2d at 1354 n.2

5 The fourth amendnent to the United States Constitution provides:

The right of the people to be secure in their persons,
houses, papers, and effects, agai nst unreasonabl e searches and
sei zures, shall not be violated, and no warrants shall issue, but
upon probabl e cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons
or things to be seized.

By contrast, article I, section 7 of the Hawai‘ Constitution provides:
The right of the people to be secure in their persons,

houses, papers and effects agai nst unreasonabl e searches, seizures
(continued. . .)

18
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Endo, 83 Hawai ‘i 87, 93, 924 P.2d 581, 587 (1996), which held

requires
that governnental intrusion into the personal privacy of citizens

that article |, section 7 of the Hawai ‘< Constitution

of this State be no greater in intensity than absolutely

necessary.’” |d. (citations omtted; enphasis in original.)

Mor eover, Hauge contends that, notw thstanding that the bl ood
sanple was lawfully obtained in a prior case, the use of the
sanple “in any future police investigation w thout guidelines or
restrictions underm nes the necessity for the probabl e cause
requi renent.” Hauge further posits that “[l]aw enforcenent could
gat her a DNA databank of its citizens which the governnent coul d
utilize to obtain genetic information far nore intrusive than
fingerprint conmparisons.” On these bases, Hauge argues that he
was “entitled to judicial review of a |aw enforcenent application
to the court for perm ssion to conduct additional DNA tests on
hi s bl ood sanple.”

In response, the prosecution argues that the weight of
authority in other jurisdictions supports the principle that,
once a blood sanple is |lawfully obtained, a defendant no | onger
has a possessory or privacy interest in the blood that warrants
federal or state constitutional protection. The prosecution
suggests that, “[o]n appeal, [Hauge] has not reveal ed any
authority supporting his possessory or privacy interests in the
bl ood sanple that was |awfully obtained by the police . . . [and

als such, an alleged ‘ DNA databank’ or the ‘greater protection

5(...continued)

and invasions of privacy shall not be violated; and no warrants
shal | issue but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be searched
and the persons or things to be seized or the comruni cati ons
sought to be intercepted.

(enphasi s added) .
19
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urged by [Hauge] clearly |l acks basis.” Further to the foregoing,
t he prosecution argues that, although HRS § 706-603

requir[es] blood sanple[s] to be obtained from
convi cted sexual and violent offenders . . . [and] requires
a defendant charged with . . . sexual or violent offenses
who has been found to be unfit to proceed or acquitted by
reason of insanity to provide two bl ood sanples for DNA
analysis . . . said statute[] clearly do[es] not enpower the
governnent to gather DNA sanples of any, or all, citizens.

Based on this assertion, the prosecution contends that Hauge’'s

concern that “‘[l]aw enforcenent coul d gather a DNA dat abank of

its citizens . . . ,’ appears to be an overstatenent.”
Respondi ng to Hauge' s argunent that Detective Kon's

affidavit in support of the issuance of a search warrant

aut hori zing the extraction of a sanple of Hauge' s bl ood

establ i shed probable cause only with respect to the robbery

i nvestigation, the prosecution cites to People v. King, 663

N.Y.S. 2d. 610, 613 (N. Y. App. Div. 1997), which expressed the

view that there appeared to be no authority which supports the
proposition that probable cause nust be shown anew for each
subsequent use to which a bl ood sanple m ght be put once it has

been lawfully [taken].’” 1d. (citation omtted) (brackets in
original). The prosecution dism ssed Hauge’'s “privacy interest
argurment” by noting that, “[o]n appeal, [Hauge] does not
chal l enge the validity of the taking of his blood sanpl e pursuant
to a search warrant based on probable cause . . . [and does not]
al l ege he suffered additional intrusion.” Lastly, the
prosecution draws a distinction between “subsequent use” and
“subsequent extraction” of a defendant’s blood. Citing King,

whi ch anal ogi zed | awful | y obt ai ned bl ood sanpl es to ”"phot ographs,

King, 663 N Y.S. 2d at

fingerprints, or other indica of arrest,’
615, the prosecution argues that the present matter concerns “the

subsequent use of a previously, and | awfully, obtained DNA

20
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profile” and that no subsequent "search and seizure occurred" in
t he constitutional sense.

As the circuit court and the prosecution have
recogni zed, the question whether police may use | awfully obtai ned
bl ood sanples and DNA profiles to identify suspects in subsequent
investigations is one of first inpression in this jurisdiction.
The foundational standard, set by the United States Suprene Court
in Schnerber v. California, 384 U S. 757 (1966), extends the

fourth amendnent’s protection agai nst unreasonabl e searches and
seizures to invasions of the body for the purpose of extracting
bl ood sanples. [d. at 767-68. In that regard, Schnerber stands
for the proposition that the state may subject individuals to

bl ood testing only upon securing a search warrant issued after a
judicial determ nation of probable cause. 1d. at 770. The

United States Suprenme Court stated that

[t]he interests in hunman dignity and privacy which the
Fourth Anmendment protects forbid any such intrusions [beyond
the body's surface] on the nere chance that desired evidence
nm ght be obtained. . . . The inportance of informed,
det ached and del i berate determ nations of the issue whether
or not to invade another's body in search of evidence of
guilt is indisputable and great.

Id. at 769-70.

For present purposes, Hauge concedes that the initial
extraction of his blood in connection with the robbery
i nvestigation was |awful. Hauge' s argunent therefore depends
upon the notion that he sonmehow retained a privacy interest in
t he bl ood sanpl e outside the context of the robbery
i nvestigation, which generated the probable cause that supported
t he i ssuance of the search warrants, such that any use of the
bl ood sanpl e beyond the scope of the warrant was unaut horized and
constituted an unreasonable search. It is well established that

the protections of the fourth anmendnment to the United States
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Constitution and article I, section 7 of the Hawai‘ Constitution
extend only to circunstances in which an individual has a

reasonabl e expectation of privacy:

Article I, section 7 “protects people from
unr easonabl e governnment intrusions into their legitinate
expectations of privacy.” [State v. 1Bonnell, 75 Haw.

[124,] 136, 856 P.2d [1265,] 1272 [(1993)] (citations
omtted). As [this court has] remarked, “the prinmary
pur pose of both the [f]lourth [a] mendnent and article |
section 7 ‘is to safeguard the privacy and security of
i ndi vi dual s against arbitrary invasions by government

officials.”” State v. Lopez, 78 Hawai‘i 433, 441, 896 P.2d
889, 897 (1995) (quoting Bonnell, 75 Haw. at 136, 856 P.2d
at 1272). “In ascertaini ng whether an individual's

expectation of privacy brings the governnental activity at

i ssue into the scope of constitutional protection,” this
court utilizes the two-part test derived fromKatz v. United
States, 389 U S. 347, 361 . . . (1967) (Harlan, J.,
concurring): “‘First, [the person] nust exhibit an actual,
subj ective expectation of privacy. Second, that expectation
must be one that society woul d recogni ze as objectively
reasonable.’” Lopez, 78 Hawai‘ at 441-42, 896 P.2d at
897-98 (quoting Bonnell, 75 Haw. at 139, 856 P.2d at 1274);
see also [State v. ]Abordo, 61 Haw. [117,] 122-23, 596 P.2d
[773,] 776-77 [(1979)].

State v. Taua, 98 Hawai ‘i 426, 436, 49 P.3d 1227, 1237 (2002)

(sone brackets added and sone in original). Thus, in order for
Hauge to win his argunment that the circuit court wongly denied
his notion to suppress, it would be necessary both (1) that any
expectation that the HPD would test his blood only in connection
wi th the robbery investigation nust be actual in his own
subj ective estimation and (2) that the expectation be objectively
reasonabl e by the standards of “society.”

Qur review of the case |law of other jurisdictions
I ndicates that the appellate courts of several states have rul ed
t hat expectations of privacy in |awfully obtained bl ood sanpl es,
simlar to that claimed by Hauge in the present matter, are not
obj ectively reasonabl e by "society’s" standards. Specifically, a
nunber of jurisdictions have held on anal ogous facts that once a
bl ood sanple and DNA profile is lawfully procured froma

def endant, no privacy interest persists in either the sanple or
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the profile. See People v. Baylor, 118 Cal.Rptr.2d 518 (Cal. C
App. 2002); Washington v. State, 653 So.2d 362 (Fla. Dist. C
App. 1994); Bickley v. State, 489 S.E. 2d 167 (Ga. C. App. 1997);
Smith v. State, 744 N. E.2d 437 (Ind. 2001); Patterson v. State,
744 N. E.2d 945 (Ind. . App. 2001); WIlson v. State, 752 A 2d
1250 (Md. Ct. Spec. App. 2000); People v. King, 663 N.Y.S. 2d 610
(N.Y. App. Div. 1997); State v. Barkley, 551 S.E. 2d 131 (NC.

App. 2001).
In Baylor, the nost recent of the foregoing decisions,

a defendant found guilty of four counts of rape appeal ed his
conviction, arguing that the trial court should have suppressed
certain DNA evidence. 118 Cal.Rptr.2d at 520-21. The defendant
had provided the state with his DNA profile pursuant to a
California statute that required him by virtue of a prior two-
count rape conviction, to submt biological sanples for a DNA

dat abank. The prior conviction was subsequently overturned. [d.
at 520. The California Court of Appeal held that

there is no constitutional violation or infringenent of
privacy when the police in one case use a DNA profile, which
was |lawfully obtained in connection with another case. In
other jurisdictions, for a variety of reasons, the courts
have permtted the use of a legal blood sanple or DNA
profile, previously obtained, to convict a defendant in an
unrel ated case. In Patterson . . . , [the] defendant was
convicted of one crine based on a DNA anal ysis derived from
a bl ood sanple provided in another case. The court found no
reasonabl e “expectation of privacy in a blood sanple
lawful ly obtained by police.” [744 N.E.2d at 947.] In
Wlson . . . , [the] defendant’s bl ood sanple, given in
1991, was used for a DNA analysis in 1997. The court sad
the blood was originally taken legally and coul d be used
again without violating the Fourth Anmendnent or any
Constitutional privacy right:
Once an individual’s bl ood sanple for DNA

testing [is] in lawful police possession, that

i ndividual is no nmore inmmune from bei ng caught by the

DNA sanmpl e he | eaves on the body of his rape victim

than he is from being caught by the fingerprint he

| eaves on the wi ndow of the burglarized house or the

steering wheel of the stolencar. . . . Any

legiti mte expectation of privacy that the appellant

had in his bl ood di sappeared when that bl ood was

validly seized. . . . The further testing of the
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i dentical blood sample . . . did not offend
constitutional principles.
[752 A 2d at 1272.] |In Washington . . . , the court

approved the use of blood sanples, validly obtained in a
previ ous case, in an unrelated nurder case. [653 So.2d at

364-65.] And, in Bickley . . . , the court nade the point
that “no matter how many tines defendant’s blood is tested,
the DNA results would be identical. What defendant is

really objecting to is the conmparison of his DNA with DNA
derived from sanples taken fromthe victinms of” other
crimes. [489 S.E. 2d at 170.] But DNA results, I|ike
fingerprints, may be maintained by |aw enforcenent for use
in further investigations. [ld.] W are not persuaded that
a distinction should be nade because the previous conviction
was ultimately reversed

Id. at 521-22 (sone brackets and ellipses added and sone in
original) (footnotes omtted). Based on the foregoing, we adopt
the rule set forth in Baylor and the other jurisdictions

di scussed t herein.

The bottomline is that the nunber of investigations in
connection with which the HPD tested Hauge’'s bl ood, once the
blood is lawfully obtained, is irrelevant to the question whether
the HPD vi ol ated sone reasonabl e expectation of privacy.

Al t hough several of the jurisdictions nentioned above have

di scussed the subject, Bickley is directly on point:

Nor shoul d the DNA evi dence have been suppressed on
the basis that additional testing of defendant's bl ood for
use by DeKal b County investigators required an independent
warrant. In support of this contention, defendant cites
State v. Gerace, . . . 437 S.E. 2d 862 ([Ga. App.] 1993) for
the proposition that a bl ood sanple may not be used for any
desired purpose by |aw enforcenent officials. |In CGerace the
defendant, arrested for DU, consented to the drawi ng of his
bl ood for al cohol and drug testing under OCGA § 40-5-55.
Gerace's bl ood was then al so subjected to DNA testing. This
Court upheld the grant of defendant's notion to suppress
under these facts, finding that OCGA § 40-5-55 limts the
drawi ng of blood only to test for al cohol and drugs and that
def endant consented only to the drawi ng of his blood for
t hat purpose.

The situation here is distinguishable fromGerace. In
this case defendant's bl ood was obtained pursuant to a
warrant for the purpose of DNA testing, and that is the only
test that was ever perforned on defendant's bl ood. And no
matter how many times defendant's blood is tested, the DNA
results would be identical. Wat defendant is really
objecting to is the conparison of his DNA with DNA deri ved
from sanples taken fromthe victins of crinmes other than the
one specified in the search warrant. W agree with the
trial court that "[i]n this respect, DNA results are like
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fingerprints which are maintained on file by | aw enforcenent
authorities for use in further investigations."

Bi ckley, 489 S. E 2d at 169 (enphases added).

We adopt the reasoning set forth in Bickley and hold
that, regardl ess of the nunber of times that the HPD tested
Hauge’ s bl ood sanple for its DNA, no violation of his
constitutional right to privacy occurred because the anal yses did
not exceed the objective for which the original warrant was
sought -- DNA testing for the purpose of identification.

Correl atively, however, as the Bickley court suggested, there are
[imts to what police may do unfettered with lawfully obtained

bl ood sanples. Hauge urges this court to envision a parade of
horribles that, in his view, would lIikely ensue fromthe deni al

of his notion to suppress: “Law enforcenent could gather a DNA
dat abank of its citizens which the governnent could utilize to
obtain genetic information far nore intrusive than fingerprint
conparisons.” To the contrary, the foregoing authorities

anal ogi ze police usage of |lawfully obtained bl ood sanpl es and DNA
profiles to forensic fingerprint analysis. The analogy is
particularly apt, because it inplies the limts of the legitimte
use of DNA evidence, nanely, for identification purposes only.?®
Consequently, we limt approval of the HPD s use of Hauge’'s bl ood

sanple in the present matter to the purposes for which the

6 Cf. United States v. Kincade, No. 02-50380, 2003 W. 22251374 (9th
Cir. Cct. 2, 2003) (approving the proposition that bl ood extractions are
searches for purposes of the Fourth Amendnent and that reasonabl e suspicion
must exi st before the government may conpel parolees to subnit to the
extraction of blood fromtheir bodies contrary to their wi shes; by anal ogy,
noting that “[w hen |l aw enforcement officials detain individuals for the
purpose of obtaining fingerprints in furtherance of a crinminal investigation
. that detention violates the Fourth Anendment unl ess supported by
probabl e cause or a warrant” (citation and enphasis onmitted)). The detention
that resulted in the extraction of Hauge’'s bl ood sanple for DNA analysis in
connection with the robbery investigation was, of course, supported by a
warrant. The subsequent use of the sane bl ood sanple for identification
pur poses by way of DNA analysis in connection with the burglary investigation
entailed no further detention.
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department coul d have used a fingerprint in such an
i nvestigation.

Along the sane lines, the Bickley court distinguished
cases involving multiple testing of a blood sanple for DNA
identification fromthe facts of Gerace, in which the police
initially drew bl ood for al cohol and drug testing but |ater
conducted DNA analysis. Simlarly, the WIlson court
di stinguished its holding on the record before it fromState v.
Bi nner, 886 P.2d 1056 (Or. Ct. App. 1994), in which a defendant
consented to blood testing for the limted purpose of quantifying
bl ood al cohol content, but was later tried for driving under the
I nfl uence of marijuana based on the warrantl ess analysis of his
bl ood for drugs. WIson, 752 A 2d at 1270. Deem ng Bi nner
di stingui shable fromthe matter before it, the WIlson court
expl ai ned t hat

the initial blood sanple taken in Binner was pursuant to the

defendant’s consent. Here, the [first] sanple taken from

t he appellant was pursuant to a judicially issued search and

sei zure warrant. The defendant in Binner expressly limted

his consent to one particular type of testing only, i.e.

bl ood al cohol content. Here, there was no such linitation

nor was the appellant in any position to inpose a

limtation. Because the instant case has nothing to do with

the permtted scope of a consensual search, Binner is
totally inapposite.

Id.

Consistent with the foregoi ng considerations, we affirm
t he denial of Hauge’s notion to suppress on the narrow ground
that Hauge’'s blood was initially drawn pursuant to a | awful
warrant for DNA conparison and identification purposes in
connection with the robbery investigation and that the bl ood
sanple was only used in connection with the burglary

investigation giving rise to the present matter for the sane DNA
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conpari son and identification purposes.’

B. The DPA' s cross-exani nati on and comments during
rebuttal did not constitute prosecutorial nisconduct.

The DPA did not commt prosecutorial msconduct by
guestioni ng Hauge on cross-exam nation about his failure to
“explain away” the DNA evidence and addressi ng the sanme subject
during rebuttal because the remarks constituted perm ssible
commentary on the evidence.

Hauge characterizes as prosecutorial m sconduct the
foll owi ng questions, posed to himby the DPA on cross-

exam nati on

7 The circuit court’s ruling was equally narrow, as evidenced by its
collquy with the DPD in the course of the hearing on Hauge’'s notion to
suppr ess:

[DPD]: Because there are no policies or procedures adopted by

HPD, there should be review Just to -- and I’mnot alleging police
m sconduct here, but just to prevent that type of activity. | mean,
we're talking -- this is not like a fingerprint. A fingerprint, you

cannot tell whether or not a person has genetic disorders by |ooking at
a person’s fingerprint.

THE COURT: But they're not doing analysis for genetic
disorder. They're doing it for identification

THE COURT: W're talking analysis versus identification. So if
we're just talking about identification alone, which is all this issue
is about -- which is not like the Schmerber case. 1In the Schmerber
case, the blood that was retrieved itself was evidence, the bl ood
al cohol content.

THE COURT: So the bl ood was anal yzed for evidentiary purposes.
Here, there are markings or identification features simlar to
fingerprints, so it's not as though the claimwas that the person was
HV [sic]; and therefore, the analysis is a problem Here, it is pure
mar ki ng for identification purpose.

So are you [(i.e., the DPD)] saying it doesn’'t matter, so that if
we treat all recovered evidence simlarly, okay just for identification

THE COURT: -- that vyou're now suggesting even for fingerprints,
whenever the police want to do fingerprint conparison for identification
pur pose al one, not for analysis, that they have to get a warrant or have
to have judicial review?

tDbd :. | stand on ny argunents, Your Honor

(Enphases added.)
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Q \When you earlier testified that you don't think or
you don’t believe it was your blood in that hotel room and
in the Ordway suitcases, that does not conport with what the
D.N. A expert testified earlier today. You heard her
testify, isn't that true?

A:  Yes.

Q She testified that your D.N. A, was a perfect
mat ch.  Your blood D.N. A was a perfect match to the
evi dence recovered frominside the Ordway suitcases and
i nside Room 714, right? You heard that?

A Yes.

Hauge points out that “the court tw ce adnoni shed the DPA at the
bench to refrain fromthis |line of questioning, [but] did not
strike the questions or the answers.” Hauge relies on United
States v. Boyd, 54 F.3d 868, 870-71 (D.C. GCr. 1995) in support
of his position. 1In Boyd, the United States Court of Appeals for

the District of Colunbia Crcuit held that the prosecution
infringed upon the jury’ s right to nake credibility

determ nations by inducing the defendant-witness to testify that
“another witness, and in particular a governnment agent, has |ied
on the stand.” 1d. at 871; cf. State v. Gaves, 668 N. W2d 860,
871-76 (lowa 2003) (holding it is never proper for a prosecutor

to ask a defendant whether a witness who has testified contrary
to the defendant’s version of the facts was |ying, because the
guestions effectively ask defendants to comment on anot her

W tness’ veracity and create the risk that the jury nmay concl ude
that it nust find that the prosecution’s witness lied in order to
find the defendant not guilty). Acknow edging that the Boyd
court did not reverse the defendant’s conviction on that basis,
54 F. 3d at 870-71, Hauge neverthel ess posits that the DPA s
guestioning was “nore egregious than that in Boyd.” Hauge
contends that, anal ogously to the prosecutor’s questioning in
Boyd, the DPA's questions in the present matter “inperm ssibly
infringed on the jury' s right to evaluate the credibility of the

DNA expert.” Hauge al so urges that the DPA's cross-exam nation
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cast “a chilling effect on a defendant’s constitutional right to
testify.”

Hauge al so characterizes as prosecutorial m sconduct
anot her segnent of the DPA s cross-exam nation of him as well as
a portion of the DPA's rebuttal argunent.® Hauge argues that the
prosecution engaged in m sconduct for two reasons: (1) the
guestioning and rebuttal “left a strong inpression that [Hauge]
bore the burden of presenting evidence, expert or otherw se, to
refute the DNA evidence”; and (2) the prosecution’s actions
“suggested that the absence of . . . evidence [produced by Hauge
to ‘explain away’ the DNA evidence] was proof that Hauge
concocted his testinony and could not be believed wthout such
proof .”

In furtherance of his position, Hauge urges this court

either to distinguish the present matter from State v. Napul ou,

8 In this regard, Hauge addresses the foll owing portion of the DPA s

Cross-exam nati on:

Q M. Hauge, isn't it true, sir, that the one thing you could
not explain away this norning was how cone it was your blood that was
found in the Ordway suitcase and in the Ordway hotel roomat the Ccean
Resort Hotel ?

A | don’t believe that was ny blood. | know that ny bl ood was
taken, two vials of it, at HP.D. cell bl ock

Q That is right. That was taken on January 25, 2001, right?

A: | know that when | was arrested, | think it was the next day,
they took ny bl ood.

Q You were arrested on January 24, 2001, and you heard the
testi nony of Wayne Kinoto saying that your blood, pursuant to the search
warrant, was taken fromyou the follow ng day, January 25'", 2001,
remenber that?

A:  Yes.

Q Ckay.

The rel evant portion of the DPA's rebuttal argunment was as follows:

[ Hauge] can take the stand, he can lie, hey |I was never in that
room He has every excuse for how he got the card, for why he was
carrying the rock, why he was in the area, about the video camera.

He expl ai ned away everything except the nost inportant evidence of
all. He court not explain anmay why the D.N. A evidence pinpointed him
i nside that room
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85 Hawai ‘i 49, 936 P.2d 1297 (App. 1997), or overrul e Napul ou

al t oget her. I n Napul ou, the Internediate Court of Appeals (ICA)
adopted the majority view anong those jurisdictions that have
considered the question that, where a defendant relies upon an
al i bi defense and presents sone evidence supporting the alibi,

t he prosecution may “conment on the state of the evidence, [the

defendant’s] failure to call |ogical wtnesses, and/or to present
material evidence . . . [without] shift[ing] the burden of proof
to [the defendant].” [d. at 59, 936 P.2d at 1307. Hauge

di stingui shes Napulou fromthis case on the grounds that Napul ou
i nvol ved an alibi defense, which required the defendant to
produce material w tnesses pursuant to HRPP Rule 12.1(b) (1997)
(i.e., “[t]he defendant shall . . . [provide] the names and
addresses of the w tnesses upon whom he intends to rely to
establish such alibi.”). Hauge contends that the circunstances
of the present matter are different, because the DPA's comments
were “insinuations that Hauge had the burden of proof . . . [and
njo curative instruction was given to the jury.” Hauge therefore
contends that the foregoing constitutes plain error, inasnmuch as
it “deprived Hauge of his right to a fair trial under Article
[1], section 5 of the Hawai‘ Constitution and the Fifth and
Fourteenth Amendnents to the United States Constitution.”

The prosecution responds that the DPA's cross-
exam nation constituted neither m sconduct nor a denial of a fair
trial. As to whether the DPA's questions and remarks infringed
upon the jury’'s prerogative of assessing the credibility of
W t nesses, the prosecution asserts that the circuit court’s
war ni ng directed at the DPA during Hauge' s cross-exani nati on was
not notivated by any inpropriety in the questioning, but “was

nore out of concern for ‘open[ing] the door for [Hauge] trying to
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explain a possible intentional mshandling of the blood that may
have, in turn[,] led to lengthy testinony of rebuttal w tnesses
called by the State.” The prosecution therefore contends that
“the trial court’s remarks seemto reflect a proper exercise of
the court’s inherent power to nanage the presentation of evidence
at trial, rather than any indication that the court believed
DPA' s questioning constituted m sconduct.”

The prosecution cites Napulou for the rule that cross-
exam nation can “includ[e] facts reasonably related to natters
touched on [during] direct” examnation and "is not |limted to a
nere categorical review of the evidence testified to on direct
exam nation.” 85 Hawai‘i at 57, 936 P.2d at 1305 (internal
quotation signals and citation omtted). The prosecution thus
argues that the DPA s questions were “within the perm ssible
scope of cross-exam nation, inasnuch as the questions were
‘reasonably related’ to challenging [Hauge's] theory of the case,
as well as Hauge’'s credibility.” Responding to Hauge’'s claim
that the DPA's questioning had a “chilling effect” on his
constitutional right to testify, the prosecution contends that
Napul ou approved cross-exam nation of a defendant who testifies
on his own behal f, regarding “collateral matters bearing upon his
credibility, the sane as any other wtness.” 1d.

The prosecution argues that Napulou is also dispositive
of Hauge’s contention that the DPA unconstitutionally shifted the
burden of proof, noting that Napul ou -- which, as discussed
above, adopted the majority view anong those jurisdictions that
have considered the question -- held that the DPAis permtted to
comment on a defendant’s failure to call "logical" w tnesses or
present material evidence in support of an alibi defense. 1d. at

58-59, 936 P.2d at 1306-07. The prosecution further asserts that
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the circuit court’s jury instructions clearly advised that the
prosecution bore the entire burden of proof beyond a reasonable
doubt with respect to guilt. Lastly, the prosecution argues that
the DPA's remarks that Hauge could not refute the DNA evi dence
constituted a perm ssible “conment on the state of the evidence,”
whi ch Napul ou held did not rise to the |evel of msconduct. 1d.
at 59, 936 P.2d 1307.

This court has held that efforts by the prosecution to
shift the burden of proof onto a defendant are inproper and
inplicate the due process clauses of the fourteenth amendnent to
the United States Constitution and article I, section 5 of the
Hawai ‘i Constitution. See State v. Miel ega, 80 Hawai‘i 172, 179,
907 P.2d 758, 765 (1995) (“there was a substantial risk that the

jury may have reached its verdict by inproperly shifting the
burden of proof fromthe prosecution to [the defendant] when it
concl uded that Mael ega had not established his claimof EMED
mans| aughter”); State v. Pone, 78 Hawai‘i 262, 274, 892 P.2d 455,

467 (1995) (explaining that to construe a statutory presunption
as i nposing on the defendant “a burden of persuasion of the
nonexi stence of an essential elenment” of the charged of fense
“woul d violate the due process clauses of the fourteenth
amendnent to the United States Constitution and article |
section 5 of the Hawai‘ Constitution by virtue of inproperly
shifting the burden of proof to [the defendant]”).
Nevert hel ess, in the absence of i nproper burden
shifting, this court has consistently viewed prosecutori al
comment on the state of the evidence as legitimte. See, e.q.,
State v. Cordeiro, 99 Hawai‘i 390, 425, 56 P.3d 692, 727 (2002)

(“I't is . . . within the bounds of legitimte argunent for

prosecutors to state, discuss, and comment on the evidence[.]");
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State v. Valdivia, 95 Hawai‘i 465, 482, 24 P.3d 661, 678 (2001)

(“a prosecutor is, in closing argunent, given ‘wi de |atitude

in discussing the evidence’ and may ‘state, discuss, and
coment on the evidence as well as draw reasonabl e inferences
therefroni) (ellipsis points in original) (quoting State v.
dark, 83 Hawai‘i 289, 304, 926 P.2d 194, 209, reconsideration
deni ed, 83 Hawai ‘i 545, 928 P.2d 39 (1996)).

In the present matter, the DPA's questions and remarks

regardi ng Hauge’s failure to “explain away” the DNA evidence are
nor e anal ogous to the aforenentioned precedents approving
legitimate prosecutorial coment on the evidence and, therefore,
are distinguishable fromthe instances in which this court has
found inproper burden shifting. |In Melega, for exanple, the
risk of burden shifting arose fromthe trial court’s EMED
mansl| aughter instruction to the jury. Pone is distinguishable
fromthe present matter because the statute at issue in that case
itself created the risk of inproper burden shifting. See
Mael ega, 80 Hawai‘i at 179, 907 P.2d at 765; Pone, 78 Hawai ‘i at
274, 892 P.2d at 467. The present matter is also distinguishable
fromcases in which the prosecution inproperly commented on the
defendant’s failure to testify. See, e.qg., State v. Waki saka,
_Hawaii ___, 78 P.3d 317 (2003) (holding that the

prosecution’s rem nder to the jury that the defendant did not
testify and inplication that the defendant was thereby
wi t hhol ding information fromthe jury anounted to inproper
comment on defendant’s failure to testify).

By contrast, prosecutorial comrentary on the evidence
that this court has approved has included: (1) arguing that the
defendant, as well as sonme of his witnesses, were testifying

fal sely whereas the prosecution’s w tnesses were not, Cordeiro,
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99 Hawai ‘i at 425, 56 P.3d at 727; (2) “highlighting the fact
that the evidence adduced at trial did not conport wth defense
counsel 's assertions during opening statenents,” Valdivia, 95
Hawai ‘i at 482, 24 P.3d at 678; and (3) “comment[ing] during
closing argunent that, ‘[w] hen the defendant cones in here and
tells you that he was not on cocaine . . . it’s a cockamam e
story and it’s asking you [(i.e., the jury)] to take yourselves
as fools.””® dark, 83 Hawai‘ at 304-05, 926 P.2d at 209-10.

In dark, the parties presented “conflicting evidence”
to the jury concerning the defendant’s drug usage. |1d. Although
t he def endant argued that such coment constituted plain error,

this court observed that

a prosecutor, during closing argunent, is permtted to draw
reasonabl e inferences fromthe evidence and wide latitude is
allowed in discussing the evidence. [State v. ]Apilando, 79
Hawai i [128,] 141-42, 900 P.2d [135,] 148 [(1995)] (citing
State v. Zanora, 247 Kan. 684, 803 P.2d 568 (1990)) (other
citations omtted). It is also within the bounds of
legitimte argunment for prosecutors to state, discuss, and
coment on the evidence as well as to draw all reasonable

i nferences fromthe evidence. See, e.qg., State v. Abeyta,
120 N.M 233, 901 P.2d 164, 177-78 (1995) (“Where the

evi dence presents two conflicting versions of the sane
events, ‘a party may reasonably infer, and thus, argue, that
the other side is lying.”” (Citations onmtted.)); Ex parte
Wl drop, 459 So.2d 959, 961 (Ala. 1984) (“During closing
argunent, the prosecutor as well as defense counsel has a
right to present his [or her] inpressions fromthe evidence,
if reasonable[,] and may argue every legitinmate
inference.”); People v. Sutton, 260 IIll.App.3d 949, 197
Il'l.Dec. 867, 876, 631 N E. 2d 1326, 1335 (1994) (“The
prosecution nay base its closing argunent on the evidence
presented or reasonable inference therefrom respond to
comment s by defense counsel which invite or provoke
response, denounce the activities of defendant and highli ght
the inconsistencies in defendant's argunent.”).

Id. (enphasis added) (sone brackets added and sone in original).
W ultimately held that, “[b]ased upon the evidence . . . and the

context in which the phrase ‘cockamam e story’ was utilized,

° The word “cockamany” is a term of indigenous argot neaning

“Imixed-up, nuddled; ridiculous, inplausible; not credible, foolishly
complicated.” Rosten, The Joys of Yiddish 94 (1996).
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the prosecutor was well within the limts of propriety to
infer, and indeed argue, that [the defendant’s] denial of drug
usage was i nprobable, untruthful, and, in short, a ‘cockamam e
story.”” 1d. at 306, 926 P.2d at 211. Thus, this court perceived
“no m sconduct on the part of the prosecutor” and did not need to
reach the question of plain error. |d.

In the present matter, the DPA's questions and comments
were far | ess provocative than the prosecutor’s argunent in
Cark; at nost, the DPA in the present matter inplied that Hauge
was bei ng di singenuous in undertaking to account for all of the
prosecution’ s evidence except the DNA identification of his
blood. Cf. dark, 83 Hawai‘ at 304-05, 926 P.2d at 209-10; see
al so Apil ando, 79 Hawai‘ at 142, 900 P.2d at 149 (holding that a

prosecutor may properly argue that, because a defendant has “the

hi ghest stake in the outcone of the case,” he “had the greatest
notive to lie,” inasnmuch as “when a defendant takes the stand to
testify, his or her credibility can be tested in the sanme manner
as any other witness”) (citations omtted)). |If this court was
willing to approve the prosecutor’s argunent in dark, we believe
that it should do the same in the present matter, where the DPA s
guestions and comments did not actually accuse Hauge of |ying.

As we have indicated, Hauge contends that the questions
the DPA posed to himregarding the DNA expert’s testinony were
"nore egregious” than the prosecutor’s cross-exam nation of the
def endant in Boyd, where the prosecutor queried the defendant as
to why the police officers who testified against hi mwould have
| i ed about the circunstances of his arrest. The Boyd court held
that such inquiries erroneously infringed upon the jury’ s right
to make credibility determ nations. Hauge' s argunent m sses the

mar k, however, inasrmuch as the DPA did not seek Hauge’s
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eval uation of the DNA expert’s credibility in the present nmatter,
but merely invited himto confirmthat he had "heard" the
testinmony. Boyd is therefore inapposite.

Regar di ng Napul ou, al though Hauge did not raise an
alibi defense in the present matter, he did, in his testinony,
undertake to “explain away” much of the prosecution’s evidence.
Thus, just as the defendant in Napul ou “open[ed] the door to the
prosecution’s comment . . . on the state of the evidence,”
Hauge' s testinony virtually invited the DPA in the present matter
to question himand later to cormment on his failure to “explain
away” the DNA evidence. Thus, Napulou is unhel pful to Hauge.

Finally, we agree with the prosecution that the circuit
court did not adnoni sh the DPA for inproper questioning, but
rat her exercised its power to manage the presentation of evidence
at trial. The record shows that, prior to trial, the parties
agreed that Hauge woul d not raise the defense that the HPD
intentionally mshandled his blood; it is apparent fromthis
agreenment that the circuit court’s warnings to the DPA were
intended to styme the resurrection of that defense, which would
needl essly prolong the trial. See supra section II.B
Accordingly, the circuit court’s remarks to the DPA during cross-
exam nation were not reflective of any m sconduct.

Based on the foregoing, we find that the DPA s

guestions and remarks did not constitute m sconduct.
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C. The circuit court’s comments during defense counsel’s
closing arqunent did not prejudice Hauge or result in
an unfair trial because the jury instructions cured any
i mpropriety.

Hauge argues that the circuit court “violated [Hawai i
Rul e of Evidence (HRE)] Rule 1102 [(1993)]*° when it inproperly
commented on the testinony of the State’s w tnesses during
defense counsel’s closing argunent.” Hauge contends that this
violation “prevented the jury from adequately considering and
crediting Hauge's testinony and . . . deprived Hauge of his right
to a fair trial.” Recounting the exchange between the circuit
court and the DPD, discussed supra in section Il.E, Hauge
characterizes the court’s interjection, “He said tan and paper,”
as an inproper coment on the evidence, inasmuch as “[t] he court
di d not specify whose testinony she was referring to, nor what
itens were being described as tan and paper.” Hauge argues that
regardl ess of howthe jury interpreted the circuit court’s
comment, the coment was inaccurate and did not conport with the
testi nony adduced at trial. Additionally, Hauge contends that
the circuit court’s “adnonition” of the DPD “inplied that defense
counsel was distorting the facts and trying to mslead the jury

[without] giv[ing the DPD] the opportunity to explain to

the jury the glaring inconsistencies regarding the color of the
vi deocanera and the description of the bag” in support of Hauge's
def ense theory.

In response, the prosecution argues that “the entire

record as a whole” establishes that “the trial judge in this case

10 HRE Rul e 1102 provi des:

Jury instructions; comment on evidence prohibited.

The court shall instruct the jury regarding the |aw applicable to
the facts of the case, but shall not coment upon the evidence. It shal
also informthe jury that they are the exclusive judges of all questions
of fact and the credibility of w tnesses.
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was fair and inpartial.” Noting that the circuit court comented
during closing argunments rather than during the process of
instructing the jury, the prosecution contends that HRE Rule 1102
is inapplicable to the present nmatter, inasmuch as the rule only
“precludes a trial judge from comrenting upon evidence inits
instruction to the jury.” The prosecution also cites the circuit
court’s specific instructions to the jurors, which inforned them
that they were the exclusive judges of the facts and that they
shoul d judge the evidence thensel ves and not rely on the
statenents and remarks of counsel. Mreover, the prosecution
notes that the circuit court “unequivocally requested the jury
not to consider her remarks during its deliberation, unless they
were instructions.” The prosecution also cites State v. Estrada,
69 Haw. 204, 738 P.2d 812 (1987), for the proposition that “[t]he

jury is presuned to have conplied the court’s instructions.”

Furthernore, the prosecution observes that the
comment conpl ai ned of was nede during the course of the
court’s repeated effort to insist that the defense counsel
present his closing argument based on evidence adduced at
trial . . . [and that, d]uring the closing argunment, the
trial court asked counsel to approach, on five occasions,

and adnoni shed counsel at the bench not to m sstate evi dence
or mslead the jury.

Conceding that the circuit court m sspoke in correcting the DPD,
the prosecution argues that the error was “only to a m ni num
degree” and that “the trial judge' s remarks were harm ess beyond
a reasonabl e doubt,” inasnuch as the court “‘maintain[ed] an
attitude of fairness and inpartiality” notw thstanding [the

def ense] counsel’s repeated disregard of the judge' s
adnonitions.” (citing State v. Pokini, 55 Haw. 640, 663, 526
P.2d 94, 113 (1974); accord State v. Nonura, 79 Hawai‘i 413, 414,
903 P.2d 718, 719 (App. 1995)). Lastly, the prosecution argues

that the circuit court “made a single msstatement . . . [that]
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did not have the effect of deneani ng counsel or his client, even
if the judge could have found counsel’s conduct inproper or even
annoyi ng.”

The prosecution wongly interprets HRE Rul e 1102 as
allowing trial courts to conment on the evidence, so long as the
commentary does not occur in the course of instructing the jury.
| ndeed, the plain | anguage of HRE Rule 1102, which is entitled,

“Jury instructions; comment on evidence prohibited,” establishes

that the prohibition against judicial comment on the evidence is
not limted to jury instructions. See HRE Rule 1102, supra note
9 (enphasis added). |In that connection, the Comentary on Rul e
1102 unequi vocal ly states that “[t] he present rul e precludes
‘comment on upon the evidence’ in all cases,” without limtation.
Comrentary on HRE Rule 1102 (enphasis added). Therefore, HRE
Rul e 1102 does, indeed, apply to the circuit court’s interjected
comment in the present nmatter.

Nevert hel ess, the circuit court’s instructions to the
jury cured the inpropriety, such that the court’s comment on the
evi dence was not prejudicial to Hauge. In particular, the

circuit court instructed the jury, inter alia, as foll ows:

You nust disregard any remark | may have made unl ess
the remark was an instruction to you. |If | have said or
done anyt hing which has suggested to you that I ami nclined
to favor the clains or positions of any party or if any
expression or statenent of mne has seenfed] to indicate an
opinion relating to which witnesses are or are not worthy of
belief, or what facts are or are not established, or what
i nferences should be drawn therefrom | _instruct you to
disregard it.

(Enmphases added.) This court has repeatedly adhered to the
construct that the “jury is presuned to have followed the
[circuit] court’s instructions.” Cordeiro, 99 Hawai‘i at 413, 56
P.3d at 715 (quoting State v. Bal anza, 93 Hawai‘i 279, 289, 1
P.3d 281, 291 (2000) (brackets in original); see also State v.
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Cul kin, 97 Hawai‘i 206, 228 n.23, 35 P.3d 233, 255 n.23 (2001);
State v. Haani o, 94 Hawai‘i 405, 415, 16 P.3d 246, 256 (2002);
State v. Webster, 94 Hawai ‘i 241, 248-49, 11 P.3d 466, 473-74
(2000); State v. Klinge, 92 Hawai‘i 577, 592, 994 P.2d 509, 524
(2000) (quoting State v. Knight, 80 Hawai‘i 318, 327, 909 P.2d
1133, 1142 (1996)). Thus, notwi thstanding the inpropriety of the

circuit court’s comment on the evidence, the jury instruction
cured any prejudi ce agai nst Hauge.

W therefore hold that the circuit court’s inproper
commrent on the evidence did not anmount to reversible error or
grounds for a newtrial, inasnmuch as the court’s jury instruction
was sufficiently curative.

D. HRS 88 706-662(1) is not unconstitutional.
Hauge argues that HRS 88 706-662(1), part of Hawaii’s

extended term sentencing statute, is unconstitutional in |ight of

the United States Suprene Court’s decision in Apprendi v. New

Jersey, 530 U S. 466 (2000). Hauge contends that, under
Apprendi, the finding that an extended term of inprisonnent is
“necessary for the protection of the public” is “separate and
apart from|[the court’s] findings as to the predicate facts” and,
therefore, “should have been subnmitted to a jury and proven
beyond a reasonabl e doubt.”

This court’s recent decision in State v. Kaua, 102
Hawai ‘i 1, 72 P.3d 473 (2003), is dispositive of Hauge’'s point of

error. |In Kaua, this court addressed the constitutionality of
HRS § 706-662 in light of Apprendi. Kaua reaffirmed the

“intrinsic-extrinsic” analysis first articulated by this court in
State v. Schroeder, 76 Hawai‘i 517, 880 P.2d 192 (1994), and
reaffirmed in State v. Tafoya, 91 Hawai‘i 261, 982 P.2d 890
(1999), and rejected the defendant’s argument that Apprendi
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mandated that a “multiple offender” determ nation, for purposes
of HRS § 706-662(4)(a), nust be nade by the trier of fact,
holding (1) that HRS § 706-662 passed constitutional nuster under
the Hawai ‘i and United States Constitutions and (2) that “[t] he
facts foundational to . . . extended terns of inprisonnent

, pursuant to HRS 8§ 706-662(4)(a), fell outside the
Apprendi rule, and, thus, the ultimate finding that [a defendant]
was a ‘multiple offender’ whose extensive crimnal actions
warrant ed extended prison ternms was properly within the province
of the sentencing court.” Kaua, 102 Hawai‘i at 13, 72 P.3d at
485. In so holding, this court noted

the fundanental distinction between the nature of the

predi cate facts described in HRS 8§ 706-662(1), (3), and
(4), . . . on the one hand, and those described in HRS 88
706-662(5) and (6), . . . onthe other. Specifically, the
facts at issue in rendering an extended term sentencing
determ nati on under HRS 8§ 706-662(1), (3), and (4)

i nplicate considerations conpletely "extrinsic" to the

el ements of the offense with which the defendant was charged
and of which he was convicted; accordingly, they should be
found by the sentencing judge in accordance with [State

V.] Huel sman[, 60 Haw. 71, 588 P.2d 394 (1979),] and its
progeny. The facts at issue for purposes of HRS 88§
706-662(5) and (6), however, are, by their very nature,
“intrinsic” to the offense wth which the defendant was
charged and of which he has been convicted; accordingly,

t hey nmust be found beyond a reasonabl e doubt by the trier of
fact in order to afford the defendant his constitutiona
rights to procedural due process and a trial by jury.

Taf oya, 91 Hawai‘i at 271- 72, 982 P.2d at 900-01; Schroeder,
76 Hawai‘i at 528, 880 P.2d at 203.

Id. at 12-13, 72 P.3d at 484-85 (enphases added).

In light of this court’s decision in Kaua, Hauge’s
argunment that HRS 88 706-662(1) is unconstitutional is wthout

merit.
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V. CONCLUSION

Based on the foregoing analysis, we affirmthe circuit

court’s judgnent of conviction and sentence.

On the briefs:

Joyce K. Matsunori-Hoshij o,
deputy public
def ender, for defendant-appell ant

Mangmang Q u Brown,
deputy prosecuting
attorney, for plaintiff-appellee

| join in Parts IV.A and IV.D of the majority opinion.
| concur in the result reached in this case but do not subscribe

to the opinion’s reasoning in the bal ance of the opinion.
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