*%*%* FOR PUBLICATION ***

IN THE SUPREME COURT OF THE STATE OF HAWAI |

--- 000 ---

STATE OF HAWAI ‘I, Pl aintiff-Appellee
VS.

ANDREW KAMANA'O, Def endant - Appel | ant .

NO. 25271

APPEAL FROM THE CI RCUI T COURT OF THE FIRST CIRCU T
(Crinminal No. 56708)

DECEMBER 3, 2003
MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OPI NI ON OF THE COURT BY LEVI NSON, J.

The def endant - appel | ant Andrew Kamana'o appeal s from
the order of the first circuit court, the Honorable Victoria S.
Mar ks presiding, filed on August 14, 2002, denyi ng Kamanao' s
notion for correction of illegal sentence, pursuant to Hawai ‘i
Rul es of Penal Procedure (HRPP) Rule 35 (2000) [hereinafter,

“Rule 35 notion”].! On appeal, Kamanao contends, inter alia,

that: (1) the circuit court erred in finding that the sentencing
court did not err in granting the notion of the plaintiff-
appel l ee State of Hawaii [hereinafter, “the prosecution”] for an

extended term of inprisonnent, pursuant to Hawai‘i Revi sed

1

HRPP Rul e 35 provides in relevant part that “[t]he court may
correct an illegal sentence at any time and may correct a sentence inposed in
an illegal manner within the time provided herein for the reduction of

sent ence.
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Statutes (HRS) § 706-662(4) (1983),2 based on Kananao's refusal
to admt guilt with respect to the offenses of which he was
convicted; (2) the circuit court erred in denying his notion for
correction of illegal sentence, based on the United States
Suprenme Court’s decision in Apprendi v. New Jersey, 530 U. S. 466
(2000); and (3) the deputy public defender (DPD) rendered

ineffective assistance by failing to (a) file nenoranda to

suppl emrent Karmanao’s notion for correction of illegal sentence
drafted by his jail house | awyer, (b) investigate the record in
order to assess the legality of Kamanao' s extended term sentence,
(c) failing to obtain a waiver of Kamanao' s presence

at the notion hearing, and (d) failing sufficiently to confer

wi th Kamanao in order to answer his questions and assure him

that he woul d be represented adequately.

2 HRS § 706-662(4) provided

Criteria for sentence of extended term of imprisonment for felony.

The court may sentence a person who has been convicted of a felony
to an extended term of inprisonnment if it finds one or more of the
grounds specified in this section. The finding of the court shall be
incorporated in the record.

(4) Mul ti ple offender. The defendant is a nultiple offender
whose crimnality was so extensive that a sentence of
inprisonment for an extended termis warranted. The court
shall not make such a finding unless:

(a) The defendant is being sentenced for two or nore
felonies or is already under sentence of
imprisonment for felony; or

(b) The maxi mum terms of inmprisonment authorized for
each of the defendant’s crimes, if made to run
consecutively would equal or exceed in length
the maxi mum of the extended term inposed, or
woul d equal or exceed forty years if the
extended terminposed is for a class A felony.

(Emphasi s added.) As subsequently amended, HRS § 706-662(4) (Supp. 2002)
provides in relevant part that “[a] convicted defendant may be subject to an
extended term of inprisonment . . . if . . . [t]lhe defendant is a multiple
of fender whose crim nal actions were so extensive that a sentence of
imprisonment for an extended termis necessary for the protection of the

public. . . ." (Enmphasis added.)
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We agree with Kamanao that the circuit court erred in
finding that a sentence of inprisonnent for an extended term was
“warranted,” thereby granting the prosecution’s notion for an
extended term of inprisonnent, based on Kamanao’s unw | | i ngness
to admt his culpability for the offenses of which he was
convicted. W therefore hold that a sentencing court may not
i npose an enhanced sentence based on a defendant’s refusal to
admt guilt with respect to an of fense the conviction of which he
intends to appeal. Accordingly, we (1) vacate the circuit
court’s August 14, 2002 order denying Kamanao’ s notion for
correction of illegal sentence, (2) vacate the circuit court’s
j udgnment of sentence, filed on January 10, 1984, and (3) remand

the matter to the circuit court for resentencing.

. BACKGROUND

On Cctober 13, 1983, a jury returned a guilty verdict,

convi cting Kamanao, inter alia, of (1) two counts of rape in the

first degree (a class A felony), in violation of HRS § 707-730
(repeal ed 1986), and (2) one count of sodony in the first degree
(a class A felony), in violation of HRS § 707-733 (repeal ed
1986).% On COctober 28, 1983, the prosecution filed a notion for
an extended term of inprisonnent, pursuant to HRS § 706-662(4),
see supra note 2.4

On January 6, 1984, the circuit court, the Honorable

Donal d K. Tsuki yama presiding, conducted a hearing on the matter,

3 In 1986, the |egislature repealed HRS 88 707-730 and 707-733. See
Haw. Sess. L. Act 314, 8 56 at 617. The offenses of rape in the first degree
(the former HRS § 707-730) and sodony in the first degree (the former HRS
§ 707-733) are now subsumed within HRS § 707-730, which has been redenom nated
“sexual assault in the first degree.”

4 The jury also found Kamana‘o guilty of three counts of burglary in
the first degree, one count of attenpted sodomy in the third degree, one count
of sexual abuse in the first degree, and one count of harassnent.

3
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during which the prosecution argued that Kananao, having been
convicted of two or nore felonies, was a “nmultiple offender”
wi thin the neaning of HRS § 706-662(4), see supra note 2, and
that Kamanao’ s “extensive crimnality” warranted an extended term
sentence. To that end, the prosecution urged that the foll ow ng
“aggravating factors” warranted an extended term sentence: (1)
Kamanao’ s “pattern of conduct suggests [that] he represents a
serious danger to society”; (2) the offenses of which Kamanao
was convicted “occurred while he was on probation”; (3) the
presentence report |listed Kamanao’s prognosis as “poor” with
respect to the ability to respond affirmatively to
rehabilitation; and (4) Kamana'o denonstrated a “total |ack of
renorse for his conduct” and refused to admt his guilt.

Based on the foregoing argunents advanced by the deputy

prosecuting attorney (DPA), the circuit court inquired as

fol |l ows:
I’m not sure | understand the rationale . . . . M.
Kamana‘o is faced with a mandatory prison term of 20 years.
Are you saying that these circunstances . . . justify

extending the termfrom 20 years to the duration of his
life? Wiy not 60 years or 40 years?

What |’ m asking is: Do you feel that life
i mprisonnent in this case is necessary to punish M.
Kamana‘o solely, or is there some other reason why the Court
shoul d consider a life termas opposed to 20 years, which in
itself is a fairly substantial prison term

The DPA responded as foll ows:

Your Honor, basically, the State’'s position would be:
If the Court would sentence [Kamana‘c] to 20 years, if there
woul d be some guaranty [sic] that he would be out of the
community for that 20 years, then the State m ght consider
just asking for the 20 years. But, under the circunstances,
if it’s left up to the Hawai‘ Paroling Authority as to what
his mninmum [term of inprisonment] m ght be, then the State,
before it would agree or be satisfied with a 20-year
mandat ory sentence and [ Kamana‘o’'s mandatory] mininmum [term
being set at six, the State would recommend or request life
to increase his mandatory mininum [term.

(Enphasi s added.) In response, defense counsel contended that

the lack of “violent contact” between Kanmanao and the three

4
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conpl ainants constituted a “mtigating factor,” which the
sentencing court should consider in rendering its decision with
respect to extended term sentencing. Defense counsel posited
that the facts upon which the jury relied in convicting Kamanao
established that the “assailant” committed the of fenses w thout
gratui tous violence and, therefore, that an extended term of
i nprisonment was not “warranted.”

Havi ng heard the foregoing argunents by counsel, the
circuit court granted the prosecution’s notion for an extended

term sentence, remarking as follows:

[T]here is no question, based on the evidence, and
the Court finds and concludes that [Kamana‘o] has been
convicted of and is being sentenced for eight felonies,
which are clearly reflected in the record herein. There's
al so no question, and the Court finds and concludes, that
[ Kamana‘o] is already under a sentence of inprisonment for a
felony in Crimnal No. 52291, as previously indicated in
relation to the Court’s findings as to the motion for repeat
of fender sentencing. Further, the Court finds and concl udes
that the maximum ternms of inprisonment authorized for each
of [Kamanao’s] convictions, if made to run consecutively,
woul d exceed 40 years, and to the class A felonies al one,
whi ch are Counts VI, | X, and XlI.

The problem that the Court faces and addresses is
whet her or not, however, M. Kamanao's crimnality is so
extensive as to require an extended term of inmprisonment

from 20 years to life. I'’'m not sure | appreciate the
rational e advanced by the Prosecution for its request for a
life sentence. | would agree with [defense counsel] that[,]

notwi t hst anding the seriousness of the offenses with which

[ Kamana‘o] has been charged and for which he has been
convicted, there appears to be no so-called aggravating
circunstances. No weapons were used; there appears to be no
other injuries inflicted upon the victinms in this case
Certainly[,] had a weapon been used, even shown in this
case, or had injury been inflicted upon the victins, the
Court would, without hesitation, find that his offenses were
so _extensive as to require an extended term of inprisonnment

In addition to the nature and multiplicity of the
of fenses committed by [Kamana‘o], the seriousness, the
flagrancy of his conduct is aggravated by what has been
poi nted out by [the DPA]: That he refuses to acknow edge
his culpability for these offenses. I cannot change what is
in M. Kamanao's m nd. | can only go by the fact that a
jury has convicted himof the offenses, and, on that basis,
the Court finds that he is guilty of these offenses and is
cul pabl e. That being the case, his refusal to acknow edge
this very serious behavioral problem which caused himto
terrorize and victim ze and assault his victims, negates any
reasonabl e expectation of his rehabilitation, whether in 20

5
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years or for the duration of his life.

It seens to the Court, and it is the Court’s opinion
that [ Kamanao’'s] crimnality manifests a very serious, a
very profound enmotional or psychol ogical problem which must
be treated before he may be reasonably and realistically and
safely considered for reintegration into the comunity. The
essential first step which is apparent for rehabilitation
and reintegration nust be a recognition and acknow edgment
of the existence of a problem and unless this problem can
be identified and treated, based on the offenses for which
[ Kamana‘o] has been convicted, he poses a very real, a very
serious threat to the safety of the community.

Unfortunately, since [Kamana‘o] neither acknow edges
nor recognizes the existence of a problem this attitude
simply magnifies, as the Court indicated, the flagrancy and
the seriousness of this crimnality and precludes,
unfortunately, any rational consideration of his
rehabilitation. Now, until and unless [Kamana‘o] recogni zes
his problem there can be no basis for a reasonable
expectation of his rehabilitation.

What | am sinmply saying is, | don't know whether or
not this problem can be identified and treated in a year, 10
years, 20 years, oOr nore. I am sayi ng, however, because of

the seriousness of the problem because it is profound, that
if M. Kamana‘o does not acknow edge, recognize that he has
this problem he cannot be rehabilitated, he cannot be
redirected. And as long as he is not rehabilitated or
redirected, he poses a very serious threat to the safety of
the community. .o

Why am | pointing this out essentially? [|’m pointing
it out because any term of imprisonment for M. Kamana‘o
sets the maxinumterm He is eligible for parole and the
Hawai ‘i Paroling Authority nust be responsible for making
the kinds of hard decisions that will have to be made before
M. Kamanao's reintegration into the community may be
realistically and reasonably addressed. And | would be
surprised if the Hawai ‘i Paroling Authority would view M.
Kamanao's problem differently, although, granted it coul d;
and it is not this Court’s purpose to interfere with the
function of the Hawai ‘i Paroling Authority. But it is
inportant for this Court to take the time to express to M.
Kamana‘o its reasoning, its analysis, for its judgment and
sent ence.

M. Kamana‘o did take the time to wite to the Court a
very lengthy letter, expressing his feelings. WelIlIl, M.
Kamana‘o, these are the Court’'s feelings. It is because of
these feelings that the Court is going to find that the
material allegations in support of the notion for an
extended term of inprisonment have been proved, and
accordingly, the motion for [an] extended term of
impri sonnment shall be granted. . . . And it is the judgnment
and sentence of this Court that [Kamana‘o] shall be
commtted to the custody of the Director of the Department
of Social Services and Housing for imprisonment, as follows:

As to Count XIV, Harassment, for a term of 30 days; as
to Counts IIl, VII, and X, Burglary in the First Degree, for
a termof 10 years until discharged according to law, with a
mandat ory term of 5 years without possibility of parole; as
to Counts VIIIlI and X1, Attenpted Sodony in the Third Degree
and Sexual Abuse in the First Degree, respectively, for a
termof five years with a mandatory m ninum term of 3 years,

6
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wi t hout possibility of parole as to Count Xll; as to Counts
VI, I X, and XI, Rape in the first degree [and sodomy in the
first degree], for a termof life inprisonment with the

possibility of parole, except for the first five years
whi ch shall be served without the possibility of
parol e.

(Enphases added.) The circuit court further ruled that al
sentences were to run concurrently wth each other.

On January 13, 1984, Kamanao filed a tinely notice of
appeal of the circuit court’s judgnent of conviction and
sentence. Kamanao did not, however, raise any points of error
on appeal with respect to sentencing. On June 13, 1985, this
court affirmed the circuit court’s judgnment of conviction and
sentence by nenorandum opinion in No. 9699. See State V.
Kamana'o, 67 Haw. 678, 744 P.2d 775 (1985) (nem).

On Septenber 15, 2000, Kamanao filed the Rule 35

notion at issue in the present matter. On July 11, 2002, the
circuit court, the Honorable Victoria S. Marks presiding,
conducted a hearing on the matter and ultimately concl uded t hat
Kanmanao’ s sentence was |lawful. On August 14, 2002, the circuit
court filed its findings of fact, conclusions of |aw, and order
denyi ng Kamanao’s Rule 35 notion. On August 20, 2002, Kamana‘'o
filed a tinely notice of appeal.

We discuss additional facts as relevant infra in

section I11.

1. STANDARDS OF REVI EW

A Sent enci ng

[A] sentencing judge generally has broad
di scretion in inposing a sentence. State v. Gaylord,
78 Hawai ‘i 127, 143-44, 890 P.2d 1167, 1183-84 (1995);
State v. Valera, 74 Haw. 424, 435, 848 P.2d 376,
381 . . . (1993). The applicable standard of review
for sentencing or resentencing matters is whether the
court commtted plain and mani fest abuse of discretion
in its decision. Gaylord, 78 Hawai ‘i at 144, 890 P.2d
at 1184; State v. Kumukau, 71 Haw. 218, 227-28, 787
P.2d 682, 687-88 (1990); State v. Murray[,] 63 Haw.

7
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, 25, 621 P.2d 334, 342-43 (1980); State v. Fry, 61

Haw. 226, 231, 602 P.2d 13, 16 (1979).

Keawe V.

State, 79 Hawai‘i 281, 284, 901 P.2d 481, 484

(1995).

abuse of
the judg
contenti

“I[ Flactors which indicate a plain and manifest

di scretion are arbitrary or capricious action by
e and a rigid refusal to consider the defendant’s
ons.” Fry, 61 Haw. at 231, 602 P.2d at 17. And

“‘Tglenerally, to constitute an abuse it must appear that

t he cour
di sregar
subst ant

t clearly exceeded the bounds of reason or
ded rules or principles of |law or practice to the
ial detriment of a party litigant.’” Keawe, 79

Hawai ‘i at 284, 901 P.2d at 484 (quoting Gaylord, 78 Hawai ‘i

at 144,
227- 28,

890 P.2d at 1184 (quoting Kumukau, 71 Haw. at
787 P.2d at 688)).

State v. Kaua, 102 Hawai‘i 1, 7, 72 P.3d 473, 479 (2003) (quoting
State v. Rauch, 94 Hawai‘ 315, 322, 13 P.3d 324, 331 (2000))

(brackets and ell

ipsis points in original).

B. Constitutional Law

“We answer questions of constitutional |aw ‘by

exerci si

ng our own independent judgment based on the facts

of the case,’” and, thus, questions of constitutional |aw

are revi
State v.

ewed on appeal “under the ‘right/wrong standard.”
Jenkins, 93 Hawai ‘i 87, 100, 997 P.2d 13, 26

(citations omtted).

Kaua, 102 Hawai ‘i
96 Hawai ‘i 17, 22

at 7, 72 P.3d at 479 (quoting State v. Aplaca,

, 25 P.3d 792, 797 (2001))

C. Plain Error

“We may recognize plain error when the error commtted

af fects
Cul | en,

substantial rights of the defendant.” State v.
86 Hawai ‘i 1, 8, 946 P.2d 955, 962 (1997) (citations

and internal quotation signals omtted). See also Hawai ‘i

Rul es of
error or

Penal Procedure (HRPP) Rule 52(b) (1993) (“Plain
defects affecting substantial rights may be noticed

al though they were not brought to the attention of the

court.”)

State v. Shinyama, 101 Hawai‘i 389, 395, 69 P.3d 517, 523 (2003)

(quoting State v.

Jenkins, 93 Hawai‘« 87, 101, 997 P.2d 13, 27

(2000) (quoting State v. Staley, 91 Hawai‘i 275, 282, 982 P.2d

904, 911 (1999) (quoting State v. Munal anga, 90 Hawai ‘i 58, 63,
976 P.2d 372, 377 (1998) (quoting State v. Davia, 87 Hawai‘i 249,
253, 953 P.2d 1347, 1351 (1998))))).




*%*%* FOR PUBLICATION ***

[11. DI SCUSSI ON

Al t hough the Rule 35 notion was grounded exclusively in
the alleged failure of the sentencing court, in 1984, to foll ow
t he subsequently articul ated inperatives of Apprendi, and
Kanmanao’ s prinmary contentions on appeal relate to the |awful ness
of his extended termsentence in |light of Apprendi, the
di spositive issue on appeal, and one of first inpression in this
jurisdiction, is whether the circuit court plainly erred in
granting the prosecution’s notion for an extended term of
i nprisonnment based solely on Kamanao's refusal to admt his
cul pability for the offenses of which he was convicted, thereby
vi ol ati ng Kamanao’s constitutional privilege against self-
incrimnation, as guaranteed by the fifth amendnment to the United
States Constitution and article |, section 10 of the Hawai ‘i
Constitution.® Kamanao asserts that, notw thstanding that the
prosecution filed its notion for an extended term sentence on
grounds that he was a “nultiple offender” wthin the nmeani ng of
HRS § 706-662(4), the circuit court “diverged substantially” from
the allegations set forth in the prosecution s notion by
“abandon[i ng] any pretense of factual inquiry and digress[ing]
into Appellant Kamanao’s refusal to waive his constitutional
rights and admt the offenses in the Indictnment as establishing
an enotional or psychol ogical problemindicative of future
dangerousness.” Kanmana'o mai ntains that he “intended at al
times to appeal his convictions, thus nmaking it unw se and

legally inprudent to admit” his guilt in the circuit court during

5 The fifth amendment to the United States Constitution provides in

rel evant part that “[n]o person shall be . . . conpelled in any Crim nal Case
to be a witness against hinself, nor be deprived of life, liberty, or
property, without due process of law . . . .” Article |, section 10 of the
Hawai ‘i Constitution provides in relevant part that “[n]o person shall be

compelled in any crimnal case to be a witness against oneself.”

9
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the sentencing hearing.® W agree with Kanmana'o and hold that the
circuit court violated Kamanao' s constitutional privilege against
self-incrimnation by inposing an enhanced sentence in the
present matter -- i.e., extended terns of life inprisonment with
the possibility of parole -- based solely on Kanmanao’s refusal to
admt his guilt with respect to the offenses of which he was
convicted by the jury.

Pursuant to the fifth anendnent to the United States
Constitution and article I, section 10 of the Hawai ‘i
Constitution, a crimnal defendant has the right to remain silent
and not incrimnate hinself or herself in a crimnal proceeding.
State v. Russo, 67 Haw. 126, 131-33, 681 P.2d 553, 558-59 (1984);
State v. Santiago, 53 Haw. 254, 265-66, 492 P.2d 657, 664 (1971).

The right to remain silent, otherwise referred to as the
privilege against self-incrimnation, “provides us with sone of
our nost treasured protections -- preservation of our autonony,
privacy, and dignity against the threat of state action.” State

v. Reyes, 93 Hawai‘i 321, 329, 2 P.3d 725, 733 (App. 2000).’

6 Kamanao’s argument, as set forth in his opening brief on appeal

that the circuit court’s inposition of an extended term sentence violated his
constitutional privilege against self-incrimnation is cursory. Although
Kamana‘o periodically refers to the circuit court’s reliance on his refusal to
admt gquilt, he provides no | egal support for his argument, as the prosecution
notes in its answering brief; in fact, Kamana‘o cites not a single case in
support of his strongest argument on appeal in the present matter.
Consequently, the prosecution has not responded to Kamanao’'s argument with
respect to the foregoing

l In Reyes, the Intermedi ate Court of Appeals (I CA) held that the
defendant’s (1) refusal to admt the sex offenses of which he was convicted
and (2) failure of several lie detector tests adm nistered as mandated by the
Hawai ‘i Sex Offender Treatment Program did not constitute the “inexcusabl[e]
fail[ure] to comply with a substantial requirement” of his probation that
woul d warrant a revocation of probation and resentencing to a term of
i mprisonment. 93 Hawai ‘i at 328-30, 2 P.3d at 732-34. In so holding, the ICA
endorsed the proposition that “[c]ourt-ordered programs that require convicted
sex offenders to admt responsibility for the offense of which they were
convicted under threat of probation revocation and inprisonment violate [the
fifth amendnment right against self-incrimnation].” 1d. at 329, 2 P.3d at 733
(citation and internal quotation signals omtted).

10
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Al t hough nmost comonly reviewed in the context of the

adj udi catory phase of a trial proceeding, the privilege against
self-incrimnation applies with equal force during sentencing.
State v. Valera, 74 Haw. 424, 438, 848 P.2d 376, 382 (1993)

(extending the privilege against self-incrimnation to the
sentenci ng phase of a crimnal proceeding); State v. Shreves, 60
P.3d 991, 995 (Mont. 2002) (“[T]he privil ege against self

incrimnation ‘does not turn upon the type of proceeding in which
its protection is invoked, but [rather] upon the nature of the
statenment or adm ssion and the exposure which it invites.’”)
(sone brackets added and sone in original) (citations omtted).
We are aware that it is well settled that a sentencing
court may consider a defendant’s |ack of renorse in assessing the
i keli hood of successful rehabilitation. See, e.qg., Jennings v.

State, 664 A 2d 903, 910 (M. 1995) (“[A] sentencing court may

consider, on the issue of a defendant’s prospects for
rehabilitation, the defendant’s lack of renorse.”); State v.
Tiernan, 645 A 2d 482, 486 (R 1. 1994) (holding that the
sentencing court properly considered the “defendant’s refusal to
acknow edge guilt for the limted purpose of assessing
defendant’s potential for rehabilitation”); State v. Ceqgq, 635
N. W2d 578, 581 (S.D. 2001) (“[A] defendant’s renorse and

prospects for rehabilitation are proper considerations in
sentencing.”); State v. Fuerst, 512 N.W2d 243, 247 (Ws. C.

App. 1994) (“[A] sentencing court does not erroneously exercise
its discretion by noting a defendant’s |ack of renorse as |ong as
the court does not attenpt to conpel an adm ssion of guilt or

V. Nooner, 759 P.2d 945, 946-47 (ldaho Ct. App. 1988) (concl uding

puni sh the defendant for maintaining his innocence.”); cf. State

that, inasnmuch as the sentencing court “did not rely solely upon

11
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Nooner’s continued denial of guilt” after his conviction, such a
consideration, “in light of all the evidence presented, did not
constitute error”). A sentencing court, however, may not infer a
| ack of renorse froma crimnal defendant’s refusal to admt
guilt.® Shreves, 60 P.3d at 996 (“[A] sentencing court nmay not
draw a negative inference of |ack of renorse fromthe defendant’s
silence at sentencing where he has naintained, throughout the

proceedi ngs, that he did not conmit the offense of which he

stands convicted -- i.e., that he is actually innocent.”).
"Renorse,"” after all, is defined as "deep and painful regret for
wrongdoi ng." Webster’'s Encycl opedi c Unabridged Dictionary of the

Engli sh Language 1214 (1989) (enphasis added). Acknow edgnment or

adm ssion of the "wongdoing," then, is foundational to the
expression of "renorse.”

Consi stent with the foregoing, a significant nunber of
jurisdictions has recogni zed the subtle, yet meaningful,
di stinction between inposing a harsher sentence upon a defendant
based on his or her lack of renorse, on the one hand, and
puni shing a defendant for his or her refusal to admt guilt, on

the other, the latter being a violation, inter alia, of a

8 Simlarly, “‘courts have | ong adhered to the principle forbidding

a trial court frominproperly considering the defendant’s exercise of his
constitutional right to a jury trial as an influential factor in determ ning
the appropriate sentence.’” State v. Hazel, 453 S.E.2d 879, 880 (S.C. 1995)
(citations and bracket omtted); see also Jennings, 664 A .2d at 908 (“[A]

trial court may not punish a defendant for invoking his right to plead not
guilty and putting the State to its burden of proof for protesting his

i nnocence.”); Commonwealth v. Bethea, 379 A 2d 102, 104 (Pa. 1977) (“'An
accused cannot be punished by a more severe sentence because he unsuccessfully
exercised his constitutional right to stand trial rather than plead guilty

. . . ."") (quoting Commonwealth v. Staley, 324 A.2d 393, 395 (Pa. Super. Ct
1974)); Cledgqg, 635 N.W2d at 580 (“[A]ln inference of lack of remorse may not
be drawn from an accused’s plea of not guilty.”); Gallucci v. State, 371 So.2d
148, 150 (Fla. Dist. Ct. App. 1979) (“[A] trial court may not inmpose a greater
sentence on a defendant because such defendant avails himself of his
constitutional right to a trial by jury.”); State v. Follin, 573 S.E.2d 812
824 (S.C. Ct. App. 2002) (“[A] sentencing judge may NOT i nproperly consider a
def endant’s decision to proceed with a jury trial.”) (Emphasis in original.),
cert. denied, 573 S.E.2d 812 (S.C. 2003).

12
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crimnal defendant’s rights to due process, to renmain silent, and
to appeal. See United States v. diveras, 905 F.2d 623, 626 (2d
Cr. 1990) (noting that, although the Federal Sentencing

Guidelines 8 3E1.1 provides for a | esser sentence based on a

defendant’s “sincere renorse,” “the governnent cannot inpose
penal ti es because a person has elected to assert his
constitutional right not to make statenents that would

incrimnate hinf); Thomas v. United States, 368 F.2d 941, 946

(5th Cir. 1966) (vacating a defendant’s sentence in |light of the
sentencing court’s inposition of a harsher sentence based on the
defendant’s refusal to waive his fifth amendnent rights); Harden
v. State, 428 So.2d 316, 317 (Fla. Dist. C. App. 1983) (“The
defendant retains inportant fifth amendnent rights after the jury
reaches a verdict; these rights may not be made the price of
sentencing | eniency. Thus, the court cannot place the defendant
in the dilemma of either abandoning his fifth amendnent rights or

ri sking a harsher sentence.”); People v. Byrd, 487 N E. 2d 1275,

1280 (Il11. App. C. 1986) (“A nore severe sentence may not be
i nposed because a defendant refuses to abandon his clai m of

innocence . . . ."); State v. Ruan, 419 N.W2d 734, 738 (lowa Ct.

App. 1987) (holding that, although “it is inpermssible for a
sentencing court to base its decision on a defendant’s refusal to
admt qguilt[,]” a sentencing court may rely on a defendant’s |ack
of renorse and respect for the law in inposing his or her

sentence); People v. Yennior, 282 N.W2d 920, 920 (Mch. 1977)

(“A court cannot base its sentence even in part on a defendant’s
refusal to admt guilt.”); People v. Grable, 225 N.W2d 724, 727
(Mch. C. App. 1974) (“[We believe that an accused has the

right to maintain his innocence after conviction. No additional

penalty is to be inposed for continuing to proclaimone’s

13
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i nnocence.”); Shreves, 60 P.3d at 996 (“Wile we agree with the
State that rehabilitation is an inportant factor to consider at
sentencing and, while we agree that |ack of renorse can be
considered as a factor in sentencing, we cannot uphold a sentence

that is based on a refusal to admt guilt.”); Tiernan, 645 A 2d

at 485-86 (recognizing a defendant’s sense of renorse as a
sentencing factor but noting that, “[t]o . . . inpose a penalty
upon a defendant in the formof an enhanced sentence for invoking
[the privil ege against self-incrimnation] would anbunt to a
deprivation of due process of law') (citations omtted); State v.
Bal dwin, 304 N.W2d 742, 751 (Ws. 1981) (“*Atrial judge may

take into consideration such expressions as indicative of
the likelihood that the rehabilitory process hoped for in the
crimnal |aw has commenced; but where . . . the defendant refuses
to admt his guilt, that fact al one cannot be used to justify

i ncarceration rather than probation.

signals and citation omtted); Fuerst, 512 NNW2d at 247 (“A

) (internal quotations

court is prohibited frominposing a harsher sentence solely
because the defendant refused to admt his guilt. . . . However,

a sentencing court does not erroneously exercise its
di scretion by noting a defendant’s |ack of renorse as |ong as the
court does not attenpt to conpel an adm ssion of guilt or punish
the defendant for maintaining his innocence.”) (Ctations
omtted.).

In Thomas, the United States Court of Appeals for the

Fifth Crcuit addressed whether a sentence could be collaterally
attacked on the basis that the sentencing court inposed the
maxi mumtermpermtted by law only after the defendant refused to
admt guilt for the offenses of which he was convicted. 368 F.2d

at 942. Prior to sentencing, the sentencing court had remarked

14
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as foll ows:

* THE COURT: I am going to tell you something and |
want you to think carefully before you answer.

‘You have been proven guilty beyond a reasonabl e doubt
by overwhel m ng evidence -- by the testimony of five eye-
wi t nesses, plus the testimny of one of the persons who
participated in the robbery.

‘1f you will come clean and make a cl ean breast of
this thing for once and for all, the Court will take that
into account in the |length of sentence to be inposed. | f
you persist, however, in your denial, as you did a moment
ago, that you participated in this robbery, the Court also
must take that into account. Now which will it be?

Id. at 943-44. The defendant ultimately persisted in his claim
of innocence, and the sentencing court thereafter sentenced him
to the maxi mumterm of inprisonnent. [d. at 944. |n vacating
t he defendant’ s sentence and remandi ng for resentencing, the

Court of Appeal s noted:

It must be remenbered that, at the time of his
al l ocution, Thomas had not been finally and irrevocably
adj udged guilty. Still open to him were the processes of
motion for new trial (including the opportunity to discover
new evi dence), appeal, petition for certiorari, and
coll ateral attack. I ndeed, appeal is now an integral part
of the trial system for finally adjudicating the guilt or
innocence of a defendant.

Thomas suffered the consequences for choosing the
second ‘if’ in the formof a |onger prison term \When
Thomas received harsher punishment than the court would have
decreed had he waived his Fifth Amendment rights, he paid a
judicially inposed penalty for exercising his
constitutionally guaranteed rights. Upon t hat ground al one
we think that his sentence is ‘subject to collatera
attack,’ and have little doubt as to the authority and duty
of the district court to vacate the sentence.

Id. at 945-46 (footnote omtted). See also United States v.
Whods, 927 F.2d 735, 736 (2d Gr. 1991) (“What a court may not

do, consistent with the Fifth Arendnent, is require a defendant
to admit to crimnal behavior as a condition of obtaining a
reduction in punishnment.”) (Enphasis in original.); Poteet V.
Fauver, 517 F.2d 393, 398 (3d Cir. 1975) (concluding that the
augnentati on of a sentence based on the defendant’s refusal to

admt guilt violated the due process clause of the fourteenth

15
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anmendnent to the United States Constitution); People v. Johnson,

449 N. E. 2d 858, 859 (Ill. 1983) (noting that a “‘person who

bel i eves he is innocent though convicted should not be required
to confess guilt to a crimnal act he honestly believes he did
not conmmt.’ O herw se, honest persons, professing their

i nnocence, may receive greater punishnment than perjurers who
admt to a crime that they did not commt.”) (Enphasis in
original.) (Ctation omtted.); State v. Imay, 813 P.2d 979, 985

(Mont. 1991) (“[T]he better reasoned decisions are those

deci si ons which protect the defendant’s constitutional right
agai nst self-incrimnation, and which prohibit augnmenting a

def endant’ s sentence because he refuses to confess to a crinme or
i nvokes his privilege against self-incrimnation.").

In People v. Wesley, 411 N.W2d 159, 162 (Mch. 1987),

the M chigan Suprenme Court applied a three-factor analysis in
ascertai ni ng whet her a sentencing court had erroneously relied on

a defendant’s refusal to admit guilt in inmposing a sentence:

(1) the defendant’s mai ntenance of innocence after
conviction, (2) the judge's attenmpt to get the defendant to
admt gquilt, and (3) the appearance that[,] had the
defendant affirmatively admtted guilt, his sentence would
not have been so severe. . . . [1]f there is an indication
of the three factors, then the sentence was likely to have
been i mproperly influenced by the defendant’s persistence in
his i nnocence. I f, however, the record shows that the court
did no more than address the factor of remorseful ness as it
bore upon defendant’s rehabilitation, then the court’s
reference to a defendant’s persistent claimof innocence
will not amount to error requiring reversal

Id.

Applying the Wesley factors to the present matter, we
believe that Kamanao’s refusal to admt guilt “inproperly
i nfluenced” the circuit court’s decision to grant the
prosecution’s notion for an extended termof inprisonnent. Wth
respect to the first factor, the record reflects that Kamanao

mai nt ai ned his i nnocence after his convictions; in his renmarks to
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t he sentencing court, Kamanao stated, “lI cannot say |I'maqguilty
for these charges, but | was found guilty [by the jury].” In
addi tion, defense counsel, for purposes of argunent at the
extended term sentenci ng hearing, expressly and nerely assuned
arguendo t hat Kamana'o was the “assailant,” thereby inplicitly
mai nt ai ni ng that Kamanao was i nnocent of the crinmes of which he
was convi ct ed.

Regardi ng the second factor, although the circuit court
did not coerce Kamanao into admtting culpability for his
convictions, or otherwise warn himthat the circuit court would
consider an adm ssion of guilt, or lack thereof, in ruling on the
prosecution’s notion, the circuit court did confirmwth Kamanao

his persistence in maintaining his claimof innocence -- i.e.,

“Your position essentially remains unchanged? The position that
you expressed in your letter?”

Finally, we believe that the third factor, as applied
to the facts of the present case, weighs heavily in favor of
vacati ng Kamanao' s sentence and remanding the matter for
resentencing. During the extended term sentencing hearing, the
prosecution cited as aggravating circunstances to support an

extended term sentence, inter alia, Kamanao's “total | ack of

renmorse for his conduct” and his refusal to admt guilt. 1In
ruling on the prosecution’s notion, the circuit court expressly
stated that it was unpersuaded by “the rational e advanced by the
Prosecution for its request for a life sentence,”® that is, the
prosecution’s concession that its primary purpose in noving for

extended term sentencing was to increase Kananao' s nmandat ory

° However, immediately prior to sentencing Kamana‘o to an extended

termof |life imprisonment with the possibility of parole, the circuit court
expl ai ned that Kamanao's inability to be rehabilitated was critical to its

decision to grant the prosecution’s nmotion “because any term of inprisonment
for M. Kamana‘o sets the maximumterm”

17
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m ni mum sent ence assigned by the Hawai‘i Paroling Authority, and
found an absence of any aggravating circunstances. |ndeed, the
circuit court enphasized that, “had a weapon been used, even
shown in this case, or had injury been inflicted upon the
victims, the Court would, without hesitation, find that his
of fenses were so extensive as to require an extended term of
| nprisonnment . . . .7

Not wi t hst andi ng the absence of any aggravating
circunstances, the circuit court found that Kamanao's refusal to
acknow edge his crim nal behavior “negate[d] any reasonable
expectation of his rehabilitation,” thereby warranting an
extended term sentence. The circuit court comented that “the
flagrancy of [Kamanao’s] conduct is aggravated by what has been
poi nted out by [the DPA]: That [Kamanao] refuses to acknow edge
his culpability for these offense.” Accordingly, it is apparent
to us that the circuit court inferred a poor prognosis for
rehabilitation on the sole basis of Kamanao's refusal to admt
guilt. In so doing, the circuit court penalized Kamanao for his
refusal to admt guilt by extending his sentence for his class A
felony convictions fromtwenty years to extended terns of life
i nprisonment with the possibility of parole, while Kamanao stil
had a viable right to appeal his convictions. Unquestionably, an
adm ssion of guilt would have, at m ninum underm ned Kanmanao’' s
argunments on appeal

As di scussed supra, although a sentencing court may
consider a defendant’s |ack of renorse in evaluating the
i kelihood of rehabilitation, the circuit court’s sentencing
remarks in the present matter |eave no doubt that it granted the
prosecution’s notion for an extended term of inprisonnent sinply

because Kamanao refused to surrender his privilege against self-
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incrimnation, one of the nost substantial constitutional rights
afforded a crimnal defendant. |In fact, the clear inplication of
the circuit court’s remarks is that, had Kamana'o wai ved his
privilege against self-incrimnation and admtted his guilt, the
circuit court would have denied the prosecution’s notion for
ext ended term sent enci ng.

In light of the foregoing, we hold that, because a
sentencing court is prohibited frominposing an enhanced sentence
as a function of a defendant’s refusal to admt guilt, the

circuit court plainly erred in denying Kamanao's Rul e 35 noti on.

V.  CONCLUSI ON
Accordingly, we (1) vacate the circuit court’s order
filed on August 14, 2002, denying Kamanao’s Rule 35 notion, (2)
vacate the circuit court’s judgnment with respect to sentence,
filed on January 10, 1984, and (3) renmand the matter to the

circuit court for resentencing.?

On the briefs:

Davi d Bettencourt, for
t he def endant - appel | ant
Andr ew Kamana‘o
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10 This court’s recent decision in State v. Kaua, 102 Hawai ‘i 1, 13,

72 P.3d 473, 485 (2003), which sustained an Apprendi challenge of the
constitutionality of HRS § 706-662 under both the United States and Hawai ‘i
Constitutions, disposes of Kamanao's first point of error.

Moreover, in |light of our disposition herein, we need not, and do not,
reach the merits of Kamanao’s arguments in support of his third point of error
regarding the ineffective assistance of counsel in the proceedi ngs bel ow.
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