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NO. 25284

IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

TOSH O UCHI MA, Individually and as Guardi an Prochein Am for
HERMAN UCHI DA and DUSTI N UCHI MA, m nors; and YOKO UCH MA,
Pl ai ntiffs-Appell ees,

VS.

DURST CORP., Defendant- Appel |l ant,

ERECT- A- TUBE, INC., and ROTOR W NG HAWAI | , | NC.,
Def endant s- Appel | ees,

and

JOHN DCES 1-10 and DOE ENTITIES 1-10, Defendants.

APPEAL FROM THE FI RST ClI RCUI T COURT
(CIV. NO. 98-2949)

SUMVARY DI SPCSI TI ON ORDER
(By: Moon, C. J., Levinson, Nakayama, Acoba, and Duffy JJ.)

Def endant - appel | ant Durst Corporation (Durst) appeal s
fromthe first circuit court’s August 5, 2002 second anended
final judgnent.! As points of error, Durst contends that the
circuit court erred when it: (1) issued its Cctober 13, 2000
Order granting in part and denying in part the July 28, 2000
notion for sanctions filed by plaintiffs-appell ees Toshio Uchi na
(individually and as Guardi an Prochien Am for Herman Uchi ma and
Dustin Uchima, mnors) and Yoko Uchima; and (2) issued its
Cctober 13, 2000 Order granting the plaintiffs’ July 28, 2000

request for taxation of costs. Specifically, Durst argues that

! The Honorabl e Eden Elizabeth Hifo presided over this matter.
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the circuit court: (1) abused its discretion by sanctioning
Durst, rather than sanctioning Durst’s counsel (Gale Ching);
(2) abused its discretion and violated the United States and
Hawai ‘i Constitutions by setting the anobunt of the sanction at
$100, 000; and (3) erred in awarding the plaintiffs $33,240.28 in
expert witness fees as part of the cost order against Durst.
Upon carefully reviewing the record and the briefs
submtted by the parties, and having given due consideration to
t he argunents advocated and the issues raised, we vacate the
circuit court’s judgnment and remand with instructions that the
circuit court enter a new judgnment that excludes expert w tness
fees. Specifically, we hold as follows: (1) we decline to
consider Durst’s argunents that the sanction was excessive and
that the sanction should have been inposed on Durst’s counsel
(rather than Durst) because Durst failed to raise these argunents

before the circuit court. See Ass’'n of Apartnent Owmers of

Wailea Elua v. Wailea Resort Co., Ltd., 100 Hawai ‘i 97, 107, 58

P.3d 608, 618 (2002) (“Legal issues not raised in the trial court
are ordinarily deenmed wai ved on appeal .”). Furthernore, we
decline to apply plain error analysis to the circuit court’s
ruling because the circuit court’s ruling neither affects the
integrity of the trial court’s findings of fact nor is of great

public inport. See State v. Fox, 70 Haw. 46, 56 n.2, 760 P.2d

670, 676 n.2 (1988) (stating that, “[i]n civil cases, the plain
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error rule is only invoked when ‘justice so requires (citation
omtted)); (2) Durst’s argunent that it did not engage in a
pattern of contunmaci ous conduct is sinply a refornmulation of its
argunent that sanctions should be inposed on M. Ching rather
than on Durst. Durst argues that the circuit court abused its
di scretion in awardi ng sancti ons because the only conduct for
whi ch Durst coul d have been sanctioned is the allegedly inproper
testinmony given by its enpl oyee, Robert Brandenuehl. Durst
contends that there is no other evidence that Durst itself
engaged in bad faith conduct, and further contends that
Brandenmuehl s conduct, taken al one, does not represent a
“pattern” of contumaci ous conduct. Durst’s argunment on this
point is sinply a reformulation of its argunent that any
sanctions shoul d have been inposed on M. Ching rather than
Durst, however. The circuit court concluded that the conduct of
Durst’s representatives (including counsel, M. Ching, and

Wi t nesses, Robert Brandenuehl and Donal d Berman) constituted a
pattern of contunaci ous conduct.? Although Durst believes that

M. Ching should bear responsibility for this conduct, Durst

failed to raise this argunment before the circuit court and it is

2 Durst does not argue on appeal that the circuit court abused its
di scretion in ruling that M. Ching’s conduct and M. Berman's conduct was
sanctionable. |In other words, Durst does not argue that sanctions were
i nappropriate; it sinply argues that the sanctions were excessive and that the
sanctions should have been inposed on M. Ching rather than Durst itself. As
di scussed, both argunents are deened wai ved on appeal .

3
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t heref ore deened wai ved on appeal; (3) Durst’s argunent that the
sanctions were inproper because the plaintiffs failed to
denonstrate actual harmis without merit. A denonstration of
prejudice is not a prerequisite to the inposition of sanctions.

See Kawanata Farns, Inc. v. United Agri Prods., 86 Hawai ‘i 214,

242, 948 P.2d 1055, 1083 (1997) (“[I]f the trial court has the
i nherent power to level the ultimte sanction of dismssal, it
necessarily has the power to take all reasonable steps short of
di sm ssal, depending on the equities of the case.” (Quoting

Ri chardson v. Sport Shinko (Waikiki Corp.), 76 Hawai ‘i 494, 507,

880 P.2d 169, 182 (1994).) (Block quote formatting omtted.));
and (4) the circuit court abused its discretion in ruling that
the plaintiffs could recover expert witness fees pursuant to

Hawai ‘i Rul es of Civil Procedure (HRCP) Rule 54(d). See Canal ez

v. Bob’'s Appliance Serv. Cr., Inc., 89 Hawai ‘i 292, 307, 972

P.2d 295, 310 (1999) (“[T]his court has reaffirnmed the
proposition that expert witness fees are normally not allowed.”).
Ther ef or e,

| T 1S HEREBY ORDERED that the circuit court’s August 5,
2002 second anended judgnent is vacated. W renmand this case to
the circuit court with instructions that the circuit court enter
a new judgnent that is identical to the previous judgnment except

that the new judgnent shall award only $7,404.49, rather than
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$40,644.77, in costs to the plaintiffs (for a total of
$115,503.49 in sanctions, costs, and prejudgnment interest).

DATED: Honol ul u, Hawai ‘i, Decenber 17, 2004.

On the briefs:

Jeffrey H K Sia

and Gary S. M yanoto

(of Ayabe, Chong, Ni shi noto,
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