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DI SSENTI NG OPI NI ON BY ACOBA, J.

| respectfully dissent inasnmuch as | believe the
Novenber 7, 2002 judgnent agai nst Defendant- Appell ant Al onali etoa
Sua (Defendant) should be vacated, the May 16, 2001 order denying
the notion for appointnment of exam ners to determ ne Defendant’s
penal responsibility be reversed, and the case renanded for
further proceedings consistent with this opinion. In ny view,
there was a rational basis in the record which triggered the
court’s duty to appoint a three-nenber panel for nental
exam nation of Defendant pursuant to Hawai ‘i Revi sed Statutes
(HRS) § 707-404(2) (1997), and the court’s appointnent of one
menber only was contrary to HRS 8§ 707-404(2).

I .
A

On Decenber 13, 2000, Defendant was charged in an
indictment with five offenses: (1) kidnapping, HRS 8§ 707-
720(1) (b) (1993); (2) kidnapping, HRS 8 707-720(1)(e) (1993);
(3) terroristic threatening in the first degree, HRS 8§ 707-
716(1) (d) (1993); (4) and (5) pronoting prison contraband in the
first degree, HRS § 710-1022(1)(b) (1993). These charges stem
froma Septenber 20, 2000 incident at Hal awa Correcti onal
Facility (HCF) where Defendant allegedly took Robyn Kal ahi ki
(Kal ahi ki), a nurse at HCF, hostage and threatened her with a

“hone made knife.”
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On January 9, 2001, Defendant was appoi nted counsel
fromthe Ofice of the Public Defender. On February 16, 2001,
Def endant filed his notion for appointnment of exam ners to
determ ne his penal responsibility (notion for appointnent of
exam ners). This notion requested that the court appoint a
“three- menber panel of exam ners to determ ne Defendant’s penal
responsibility at the time of the alleged offense(s).” As
grounds for the notion, Defendant’s trial counsel, in a
decl aration, asserted his belief “[b]ased upon all the
information | have been provided in this matter . . . it would
seemthat the [D]efendant, at the tine of the alleged offenses,
was suffering froman extrene depression, and also froman anti -
soci al disorder, which led himto conclude that the only
alternative he had in life was to commt suicide.” Defendant’s
trial counsel further declared his belief that “during the days
just prior to, and including the day in question, the [D]efendant
becanme so despondent that suicide seenmed rational to him”
Lastly, Defendant’s trial counsel stated his belief that
Def endant “has had a history of methanphetam ne abuse . . . and
that said abuse may have led to organic brain damage that has
left the [Defendant with the inability, at times, to make
rational choices.”

On March 13, 2001, Plaintiff-Appellee State of Hawai ‘i
(the prosecution) filed its nmenorandumin opposition to

Def endant’ s notion for appointnment of exam ners. The prosecution
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opposed Defendant’s notion “because the indicia of penal

irresponsibility are weak at best.” Relying on State v. Tyrell,

60 Haw. 17, 586 P.2d 1028 (1978), the prosecution argued that
this court “held that there was no abuse of discretion in denying
t he appoi ntnent of a board of exam ners on the facts of that case
because what was before the court was insufficient to conpel the
exercise of discretion to proceed with the appoi nt ment of

exam ners.”

The prosecution conceded that Defendant’s intention on
the day of the offenses was to commt suicide, citing two letters
witten by Defendant before the of fenses were conmtt ed.
Defendant’s first letter, dated Septenber 18, 2000, was addressed

to “Captain Martinez” (Martinez) and stated, in relevant part:

I plan on doin’ [sic] something with myself. You may call
it a suicide mission but you guyz [sic] are the one’s who
will take me out. I had this planned out for awhile now.
My intention’s to go already. I tired of this life.
Especially when my brother’s and myself are alwayz [sic]
getting in trouble. . . . And | also chose Nurse Robin

[ Kal ahi ki] as the person |'’mgoin’ [sic] to hold because |
knew she is or was close to you at one time or another.
Anyway, |’11 never hurt her physically. I intend on hurting
no one but nyself, | prom se. I’"’mdoin’ [sic] this hoping
you guyz [sic] will take me out.

Def endant’ s second undated | etter was addressed to “Danny” and
stated, “I really don’t know what to do but take the coward way
out. Anyway, | plan on making themtake ne out.” The
prosecution argued that these “letters establish Defendant was
thinking clearly, logically, and wthout interference froma

ment al di sease, disorder, or defect.”
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The prosecution also relied on seven additional
exhibits from HCF* that, according to it, “contradict any
assertion that Defendant was suffering froma nental disease,

di sorder, or defect that excludes penal responsibility.”

On February 20, 2001, and March 28, 2001, the court?
conducted hearings on the notion for appoi ntnment of exam ners.
The prosecution relied on its argunents in its nmenorandumin
opposition. Defendant’s trial counsel stated his understanding

t hat Def endant “had been on occasion seeing a psychiatrist at

Hal awa, and | don’t think it was just in regards to this

particul ar case or what happened or is alleged to have happened

in this case, but even previously.” (Enphases added.)

Def endant’ s counsel then reiterated his argunents that “at the
time of this incident, [Defendant] was suffering froma serious
depression, and that’s why he went forward with this suicide
attenpt.” (Enphasis added.) Defendant’s counsel asserted

Def endant’ s behavior | eading up to and including the suicide

attenpt was “not rational behavior by any neans,” “that this had

1 In all, the seven exhibits relied upon and attached to the

prosecution’s menorandum in opposition included (1) a “Mental Health Intake
Screeni ng” dated Decenmber 5, 1991, (2) a “Medical/Mental Health Adm ssion
Screeni ng” dated August 11, 1993, (3) a “Health Status Classification Report”
dated Oct ober 26, 1993, (4) a “Health Status Classification Report” dated
August 5, 1996, (5) “Multidisciplinary Progress Notes” with notations dated
Sept ember 20, 2000, (6) a “Separation Log” with an entry dated Septenber 20,
2000, and (7) a letter addressed to Ms. Brenda Harper, nurse practitioner,
dated January 31, 2001. Exhi bits (1) through (4) are four prison medical
records created prior to the day of the alleged offenses. Exhi bits (5) and
(6) are handwritten notes taken on the day of the alleged offenses. Exhi bi t
(7) is aletter witten by Defendant to the nurse practitioner requesting
assistance with his diet four months after the alleged offenses.

2 The Honorable Gail C. Nakatani presided.
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built up over a period of tinme as stated in the letters contai ned
in the [prosecution’s] nmeno in opposition . . . , and it had
built up because of the frustration and because of the depression
that [ Defendant] was going through[.]” Finally, Defendant’s

counsel argued that neither the court nor the attorneys “are
experts in this area and we shoul d not put ourselves in the place
of experts.” After hearing fromboth parties, the court took the
notion for appoi ntnent of exam ners under advi senent.

On April 12, 2001, the court by witten order appointed
Dr. Oaf Gtter (Gtter), a psychologist, “to prelimnarily
eval uate [ D] efendant’s penal responsibility” and “to exam ne and

report upon Defendant’s physical and nental condition.” This

order instructed Gtter to include, inter alia, in his report

an opinion as to whether the capacity of the [D]efendant to
appreci ate the wrongful ness of his/her conduct (cognitive
capacity) or to conform his/her conduct to the requirenments
of law (volitional capacity) was substantially inmpaired by
any such physical or nental disease, disorder, or defect at
the time of the alleged conduct.

The court also ordered that “Defendant shall be exam ned at
[HCF] . "
B

On April 30, 2001, Gtter conducted a one-hour
t el ephone clinical interview wth Defendant at the Medi um
Security Special Holding Section of HCF as part of the
exam nation. Gdtter also reviewed (1) Defendant’s correctional
medi cal records, (2) Defendant’s HCF institutional records, and

(3) Defendant’s Adult Probation Division records. By letter
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dated May 1, 2001, and filed on May 8, 2001, Gtter reported as
to penal responsibility that Defendant’s “cognitive and
volitional capacities at the time of the alleged offenses were
not substantially inpaired as a result of a nmental disorder, but
may have been inpaired due to voluntary crystal methanphetam ne
i nt oxi cation.”

Gtter also noted Defendant’s prior psychiatric history

and stated the foll ow ng:

According to a Pre-Sentence Diagnosis and Report . . . on
February 11, 1998, the [D]efendant has no prior nenta

health treatment history. As a juvenile, he was eval uated
by WIlliam Perry, Ph.D., for the Famly Court of the First
Circuit. Dr. Perry noted that the [D]efendant was suffering
fromno mental disorder and that [Defendant] had an
“adequate |l evel of intellectual functioning”.

On Septenmber 20, 2000, that is right after the alleged
instant offenses, [Defendant] was evaluated by a
correctional mental health worker, who charted that

[ Def endant] was oriented in all spheres, showed appropriate

affect and gave appropriate responses. Some psychonot or
agitation was noted but the [D]efendant stated that “I am
okay”.

Gtter also reported the follow ng observations of Defendant from

the tel ephone interview

No signs of psychomotor abnormality were noted.

[ Def endant’s] speech was clear, coherent and goal directed.
Hi s associ ations were tight. His nood was mldly dysthym c.
His affect was appropriate to mood and t hought content. He
deni ed sl eep disturbance, but admtted to a decrease in his
appetite and energy |level, which he attributed in part at

|l east to be [sic] currently housed in the Special Holding
Section at HCF. While he denied hom cidal ideation, he
admtted to intermttent suicidal ideation and stated that
for religious reasons he would not Kill hinmself, but that he
m ght | ook for another opportunity, i.e. kidnap to force the
Adult Correctional Officers to shoot him No psychotic
target synmptons were noted. [Defendant] deni ed experiencing
auditory and visual hallucinations, paranoid ideation, ideas
of reference and m nd reading. No del usi ons were elicited.
He reported that he had experienced psychotic synptons, i.e.
hal | uci nati ons, paranoid ideation and ideas of reference in
the past while under the influence of crystal

met hanphet am ne.
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(Enmphasi s added.) As to Defendant’s nmental status at the tine of

the tel ephone interview, Gtter reported that “[dlue to the

restrictive interview situation at HCF, no psychol ogi cal testing

was attenpted, but my observation during the interview suggests

that [Defendant] is of normal intellectual functioning and
wi t hout any obvious cognitive inpairnment.” (Enphasis added.)

On May 16, 2001, the court issued a witten order
denyi ng Defendant’s notion for appointnment of exam ners.® The
court noted its receipt of Gtter’'s letter and Gtter’s finding
that “Defendant’s cognitive and volitional capacities were not
substantially inpaired at the tine of the alleged offenses[.]”

Fol | owi ng nunmerous pre-trial notions and one mstrial,
a jury trial was conducted from August 13, 2002 through Septenber
4, 2002. On Septenber 5, 2002, the jury reached a verdict,
finding Defendant guilty of Counts One and Four. The jury found
Def endant not guilty of Count Five. On the sane day, a judgnment
of acquittal was filed for Count Five.

On Novenber 7, 2002, the court filed its judgnent and
sentence. On Decenber 5, 2002, Defendant filed a notice of

appeal fromthe Novenber 7, 2002 judgnent and sentence.

s Throughout the proceedi ngs | eading up to Defendant’s November 7,

2002 judgment and sentence, Defendant made the foll owing requests or motions
to be re-evaluated by a physician or panel of physicians: (1) “Request Order
to be Re-evaluated by a Doctor” filed on August 30, 2001; (2) “Motion to be
Re- eval uated by Doctor” filed on January 22, 2002 and (3) “Oral Motion for
Three Panel Insanity Exan’ made at a hearing on July 18, 2002 and deni ed by
the court at a July 22, 2002 heari ng. The court denied these nmotions, not
altering the findings or order of the May 16, 2001 order denying Defendant’s
initial motion for appointment of exam ners.

7
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.

On appeal, Defendant asserts six points of error, the
first of which is that the “court violated [his] right to due
process when it denied his repeated notions for a full nental
exam nation.” The prosecution responds as to this point that the
court “did not abuse its discretion in refusing to stay the
proceedi ngs and appoint a three-nmenber panel of exam ners.” |
believe that as to Defendant’s first point, there was a rational
basis for the court to appoint a three-nenber panel, and, thus,
the court abused its discretion when it denied Defendant’s
February 16, 2001 notion for appoi ntnment of exam ners.

Resol ution of this point would be dispositive of this appeal.
L.

Def endant contends the actions of Septenber 20, 2000
were a suicide attenpt and “a very clear sign of irrationa
behavi or” with Defendant “going through a nmaj or depressive
epi sode.” He also clains that “taking a hostage as part of a
suicide attenpt is a clear and concrete exanple of ‘irrational

behavi or.’ ”*

4 Def endant also relies on statements made at (1) a July 18, 2002

hearing that (a) he intended to use the insanity defense and that (b) he
informed Gitter that he had a “multiple personality,” and (2) a July 22, 2002
heari ng before the court that he suffered from bl ackouts as evidence that he

was entitled to the requested mental exam nation. In response to these
statements, the prosecution argues that Defendant’s claims of “multiple
personality” and “blackouts” were “fabrication[s].” The prosecution contends

t hat although Defendant allegedly told G tter about his “multiple

personality,” when Defendant had an opportunity to question Gitter about this

statement in a court hearing conducted on January 28, 2002, Defendant failed

to question Gitter about this claim The prosecution also discredits

Def endant’s “bl ackout” statements because Defendant nmade these clainms only

after the court denied Defendant’s July 22, 2002 oral “Motion for a Three-
(continued. . .)
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In response, the prosecution argues that “there was no
rational basis for convening a panel of exami ners.” The
prosecution points to the lack of any finding by Gtter that
Def endant had any organi ¢ brain damage and the |ack of any
hi story of a mental disease, disorder, or defect in Defendant’s
prison records. It explains that, although Defendant intended to
commt suicide, his “purposeful conduct . . . [was] not
i ndicative of a |ack of substantial capacity either to appreciate
t he wrongful ness of his conduct or to conformhis conduct to the
requi renents of the |aw’ pursuant to HRS 704-400(1) (1993).
(Quotation marks and brackets omtted.) The prosecution relies
on the letters witten by Defendant, see supra, to “denonstrate
that [Defendant] fully appreciated the w ongful ness of his
conduct and could conform his conduct to the requirenents of the

| aw, "%

4...continued)
Panel Insanity Exam” At the July 22, 2002 hearing, as stated supra, the
court denied the “Motion for Three-Panel Insanity Exam’
In reply to the prosecution’s arguments, Defendant reiterates his
argument that “suicide was the motivation for [his] actions back on

Sept ember 20, 2000.” Defendant maintains that he “suffer[ed] from bl ackouts”
and that he told Gitter that the “medical unit was denying him nmedica

assi stance” and that he had a “multiple personality.” Lastly, Defendant
explains (1) that the lack of “any suicidal ideation” in his nedical records
and (2) that the records were “dated from 1991 and 1993 . . . would indicate
t hat somet hi ng happened recently[, prior to the alleged offenses,] to spur on
[ Def endant’ s] suicidal thoughts.” These statenments and events of July 18

2002 and July 22, 2002 occurred after those considered in the court’s May 16
2001 order denying Defendant’s motion for appointment of exami ners

5 In its answering brief, the prosecution relies on particular
statements from Defendant’s letters to denonstrate his abilities to
substantially appreciate the wrongful ness of his conduct and conform his
conduct to the requirements of the law. These statements include

[ Def endant] wrote that he (1) would never physically hurt

Kal ahi ki; (2) did not intend for anyone to be hurt other

than himself; (3) chose Kal ahi ki because he knew she was
(continued. . .)
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In reply, Defendant agrees that his “nedical records
indicated that [he] did not previously report having any suicidal
i deation” but argues that these reports, “dated from 1991 and
1993 . . . would indicate that something happened recently to
spur on [Defendant’s] suicidal thoughts. [Thus, i]Jt was
i ncunbent upon the court to appoint a full panel to thoroughly
i nvestigate [Defendant’s] clains.”

| V.

This court has said that “the applicable standard of
review on appeal of a trial court’s refusal to stay the
proceedi ngs and to appoint a panel of examiners is . . . [an]

abuse of discretion.” State v. Castro, 93 Hawai ‘i 424, 426, 5

P.3d 414, 416 (2000) [hereinafter “Castro I1"].°% The rel evant

statute is HRS 8§ 704-404.

HRS § 704-404 (1993 & Supp. 1999) provides that whenever the
defendant has filed a notice of intention to rely on the
defense of physical or mental disease, disorder, or defect
excluding responsibility, or there is reason to doubt the
defendant’s fitness to proceed, or reason to believe that a
physical or mental disease, disorder or defect . . . will or
has become an issue in the case, the court may i mmedi ately
suspend all proceedi ngs, and upon suspension “shall appoint
three qualified exam ners in felony cases.”

Castro I, 93 Hawai ‘i at 461-62, 5 P.3d at 451-52 (quoting HRS §

5C...continued)
close to Martinez; (4) had Kal ahi ki’s kidnapping “planned
out for a while now[;]” and (5) “plan[ned] on making them
take [him out.”

6 In Castro Il, this court “approv[ed] and adopt[ed]” the
I ntermedi ate Court of Appeals’ concurring opinion in State v. Castro, 93
Hawai ‘i 454, 5 P.3d 444 (App. 2000) [hereinafter “Castro I"], “in its
entirety.” Castro |1, 93 Hawai ‘i at 427, 5 P.3d at 417.

10
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704-404(1) and (2)) (enphases added) (brackets omtted).’
Under HRS § 704-404, the court was obligated to convene
a three-nenber panel upon a showi ng of sone rational basis to

believe nmental responsibility is or will becone an issue in the

case.

While the term “may” [in HRS § 704-404] suggests that
di scretion inheres in the trial court as to whether to
appoi nt exami ners, the balance of the pertinent statutory
| anguage suggests that only some rational basis for
convening a panel is necessary to trigger the court’s

appointive power. Absolutely no burden of proof is placed
upon the defendant in requesting a panel eval uation. The
filing of a notice aside, what would seemto be the most

m ni mal of standards -- that there is “reason” to doubt
fitness, or to believe that the defendant’s physical or
ment al responsibility will or has become an issue in the
case -- invokes the exercise of the court’s discretion.

Hence, the court is duty bound to sua sponte convene such a
hearing if it itself has or is presented with rational basis
for believing that the physical or nmental defect of a

def endant will beconme an issue on the question of fitness or
responsibility. Such a rational basis standard sets its
face against any grudging application of the statute by the
trial courts.

Castro I, 93 Hawai ‘i at 462, 5 P.3d at 452 (enphasis om tted)
(enmphasi s added). Thus, “only sonme rational basis for convening
a panel is necessary to trigger the trial court’s . . . power to
stay the proceedings and thereafter, to appoint exam ners.”
Castro Il, 93 Hawai ‘i at 427, 5 P.3d at 417 (quotation marks and
brackets omtted).

In this case, the question of Defendant’s physical or
ment al di sease, disorder or defect had indisputably becone an

issue in the case. Based on the matters submtted by counsel

7 Castro Il had been decided by this court six months before the

filing of Defendant’s motion for appointnment of exam ners. This court’s
decision in Castro Il was filed on July 27, 2000. Def endant’s nmoti on for

appoi ntment of examiners was filed on February 16, 2001. Yet, neither counse
nor the court referred to Castro Il in the pleadings or at the hearings on the
motion for appointment of exam ners

11
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there was a rational basis for the court to appoint a panel of
exam ners pursuant to HRS 8§ 704-404(2). Defendant’s trial
counsel, by his declaration and “as court-appoi nted counsel

acting in good faith and out of a professional duty,” Castro |

93 Hawai ‘i at 462, 5 P.3d at 452 (enphasis added), filed the
notion for appointnent. Defendant’s trial counsel cited to

(1) his understandi ng that Defendant had seen a psychiatrist at
HCF prior to the alleged offenses; (2) his belief that Defendant
was suffering from*®“an extrene depression” and “an anti-soci al

di sorder” at the tinme of the alleged offenses, |eading Defendant
to “conclude that the only alternative he had in life was to
commt suicide”; (3) his belief that drug abuse by Defendant *“nmay

have |l ed to organic brain damage,” |eaving Defendant with the
“inability, at times, to nake rational choices;” (4) Defendant’s
suicide attenpt; and (5) Defendant’s letters |eading up to the
events of the suicide attenpt as “specific conduct [by] Defendant
whi ch convi nced counsel that an exam nation should be perforned.”
Castro I, 93 Hawai ‘i at 462, 5 P.3d at 452.

On the other hand, the exhibits relied on by the
prosecution in its opposition to the notion were insufficient to
nullify counsel’s declaration. As nentioned, see supra note 1
the prosecution’s exhibits include (1) four prison nedical
records prior to the alleged offenses (“Mental Health |Intake

Screeni ng” dated Decenber 5, 1991; “Medical/Mental Health

Adm ssion Screening” dated August 11, 1993; “Health Status

12
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Classification Report” dated Cctober 26, 1993; and “Health Status
Cl assification Report” dated August 5, 1996), (2) two sets of
handwitten notes dated Septenber 20, 2000, the day of the

al | eged offenses (the “Multidisciplinary Progress Notes” and the
“Separation Log”), and (3) one letter addressed to an HCF nurse
practitioner dated January 31, 2001. Taken as a whole, these
exhibits provide little information as to Defendant’s nental
health status at the tinme of the alleged of fenses.

For exanple, the four prison nedical records are old,
with a four to nine year gap between these records and the day of
the alleged of fenses. The August 5, 1996 Departnent of Public
Safety “Health Status O assification Report” indicates that
Def endant was “referred” to a “nental health professional” for
sone type of “nental health” evaluation or treatnment. There is,
however, no followup indicated fromthis report. The
handwitten notes on the day of the alleged of fenses are equally
uni nformative and sparse, as they do not el aborate on the
ci rcunst ances precedi ng and surroundi ng the day of the alleged
of fenses. Finally, the January 31, 2001 letter addressed to a
nurse practitioner at HCF is irrelevant as to Defendant’s nental
status of Septenber 20, 2000, as it was witten after the all eged
of fenses. The letter is a request to alter Defendant’s diet and
the only statement in the letter that alludes to the offenses is
Def endant’ s statenment that he thinks “everyone over there [at the

medi cal unit] is against nme . . [ajnd | won't blane them There

13
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was an incident over here this nmorning involving one of your
nurse [sic] where | supposedly said sonething bad to her[.]”

This court has cautioned agai nst the practice of
appoi nting one exam ner to assist the court in exercising its
di scretion to appoint a panel of examiners.® |In Tyrell, this
court qualified its “one expert” holding by stating that “[w e do

not endorse an exanination by a single psychiatrist, based on a

single interview with the defendant, as sufficient to renove the

guestion of conpetency to stand trial in the face of evidence
rai sing a substantial question of conpetency.” Tyrell, 60 Haw.
at 23 n.3, 586 P.2d at 1032 n. 3 (enphasis added) (citation
omtted). Simlarly here, the court’s reliance on the

exam nation by Gtter is questionable in light of the matters
rai sed by the defense and the nature, nunber, and seriousness of
the charges. HRS § 704-404(2), in effect at the time Defendant
filed the notion for appointnent of exam ners, provided, in

rel evant part that a one exam ner “panel” was reserved for
nonf el ony cases. The exami nation as to this felony case, then,

was contrary to statute.

Upon suspension of further proceedings in the prosecution,
the court shall appoint three qualified exam ners in felony
cases and one qualified exam ner in nonfelony cases to
exam ne and report upon the physical and mental condition of
t he defendant. In felony cases the court shall appoint at

| east one psychiatrist and at | east one licensed
psychol ogi st. The third member may be either a
psychiatrist, licensed psychol ogist or qualified physician
One of the three shall be a psychiatrist or licensed
psychol ogi st designated by the director of health form

wi thin the department of health.

8 HRS § 704-404 does not refer to such an appointment as authorized
under its provisions.

14
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(Enmphasi s added.)

G tter conducted only a one-hour tel ephone interview
and conceded in his letter to the court that “[n]o psychol ogi cal
testing was attenpted.” Under the circunstances, Defendant
established a rational basis for the court to appoint a three-
menber panel of exam ners. The court thus abused its discretion
when it deni ed Defendant’s notion for a three-nenber panel nental

exanm nation and i nstead ordered a one-exani ner review.

15
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