*** NOT FOR PUBLICATION * **

NO. 25542

IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

STATE OF HAVWAI ‘I, Pl aintiff-Appellant,
VS.

DARRELL K. NAKANO, Defendant - Appel | ee.

APPEAL FROM THE FI RST Cl RCUI T COURT
(CR. NO. 02-1- 1545)

SUMVARY DI SPCSI TI ON_ ORDER
(By: Moon, C. J., Levinson, Nakayanma, Acoba, and Duffy JJ.)

Plaintiff-appellant State of Hawai ‘i [hereinafter, the
prosecution] appeals fromthe judgnent, guilty conviction and
probati on sentence, notice of entry, and mttinus of the First
Crcuit Court, the Honorable Marie N. M| ks presiding, entered on
Novenber 20, 2002. Specifically, the prosecution argues that the
circuit court erred in sentencing defendant-appellee Darrell K
Nakano to probation pursuant to Hawai ‘i Revised Statutes (HRS)

8§ 706-622.5 (Supp. 2002), rather than granting the prosecution’s
notion to sentence Nakano to a mandatory m ni mum term of

i nprisonnment as a repeat offender pursuant to HRS § 706-606.5
(1993 & Supp. 2002).

Upon carefully review ng the record and the briefs
submtted by the parties, and having given due consideration to
the argunents advocated and the issues raised, we concl ude that

this court’s decisions in State v. Smth, 103 Hawai ‘i 228, 81

P.3d 408 (2003), and State v. Wil ker, 106 Hawai ‘i 1, 100 P.3d 595
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(2004), are entirely dispositive of the present matter. Smth,
103 Hawai ‘i at 234, 81 P.3d at 414 (holding that “in all cases in
whi ch HRS § 706-606.5 is applicable, including those in which a
def endant woul d ot herwi se be eligible for probation under HRS
§ 706-622.5, the circuit courts nust sentence defendants pursuant
to the provisions of HRS § 706-606.5"); Walker, 106 Hawai ‘i at 9,
100 P.3d at 603 (holding that, although the July 1, 2004
amendnents to HRS § 706-622.5 give the |ower courts discretion to
sentence first-time non-violent drug offenders to probation,
t hese amendnents did not apply retroactively). Thus, given the
“plain and unanbi guous” rulings of this court in Smth and
Wal ker, the circuit court erred in sentencing Nakano pursuant to
HRS § 706-622.5 instead of applying HRS § 706-606.5. Therefore,
| T 1S HEREBY ORDERED that the portion of the circuit
court’s judgnent sentencing Nakano pursuant to HRS § 706-622.5 is
vacated, and we remand this nmatter to the circuit court for
resentencing in accordance with the provisions of HRS
§ 706-606. 5.
DATED. Honol ul u, Hawai ‘i, January 19, 2005.

On the briefs:

James M Ander son,

Deputy Prosecuting Attorney,

for plaintiff-appellant
State of Hawai ‘i
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Phyllis J. Hironaka,
Deputy Public Defender,
for def endant - appel | ee
Darrell K. Nakano
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