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NO. 25707

IN THE SUPREME COURT OF THE STATE OF HAWAI ‘|

W LLI AM SANGSTER AHOLELEI, Petitioner/Petitioner-Appellant
VS.

STATE OF HAWAI ‘I, Respondent/ Respondent - Appel | ee

CERTI ORARI  TO THE | NTERVEDI ATE COURT OF APPEALS
(S.P.P. NO 02-1-0075)

MEMORANDUM OPI NI ON
(By: Moon, C. J., Levinson, Nakayama,
Acoba, and Duffy, JJ.)

This court entered an order granting the January 4,
2005 Application for Wit of Certiorari filed by
Petitioner/Petitioner-Appellant WIIliam Sangster Ahol el ei
(Petitioner).! In that regard, the Decenber 10, 2004 Sumary
Di sposition Order of the Intermedi ate Court of Appeals (I CA SDO

affirmng the March 6, 2003 “Order Denying [Petitioner’s Hawai ‘i

1 Pursuant to Hawai ‘i Revised Statutes (HRS) & 602-59 (1993 & Supp.
2004), a party may appeal the decision of the Intermediate Court of Appeals
(I CA) only by an application to this court for a wit of certiorari. See HRS
§ 602-59(a). In determ ning whether to accept or reject the application for
writ of certiorari, this court reviews the |ICA decision for

(1) grave errors of law or of fact, or (2) obvious
inconsistencies in the decision of the intermediate
appell ate court with that of the supreme court, federa
deci sions, or its own decision, and the magnitude of such
errors or inconsistencies dictating the need for further
appeal

HRS § 602-59(b). The grant or denial of a petition for certiorari is
di scretionary with this court. See HRS § 602-59(a).
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Rul es of Penal Procedure (HRPP) Rule 40] Petition to Vacate, Set
Asi de, or Correct Judgnent or to Rel ease Petitioner From Custody”
of the Circuit Court of the First Circuit? is reversed, and the
case remanded to the first circuit court with instructions to
hold a hearing on the petition and to appoi nt counsel for
Petitioner if Petitioner qualifies for appointed counsel.
I .
A

The following matters are set forth in the briefs of
the parties. According to Respondent/ Respondent-Appel|lee State
of Hawai ‘i (the prosecution), conplaints were filed agai nst
Petitioner on March 14, 1997 for kidnapping and terroristic
threatening in the first degree. On May 27, 1997, Petitioner and
t he prosecution reached a plea agreenment in which Petitioner
woul d plead no contest to the kidnapping charge and in return,
the prosecution would nove to nolle prosequi the charge of
terroristic threatening in the first degree. The parties further
agreed that Petitioner could nove for a deferred acceptance of no
contest plea (DANCP), and the prosecution was free to oppose such
a notion.

On May 27, 1997, Petitioner pleaded no contest to the
charge of kidnapping and Petitioner, through his attorney, filed
a witten notion for a DANCP stating that he was a “first tine

of fender” and had “never been in crimnal court before.” On

2 The Honorabl e Sandra A. Sinmnms presided.
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Septenber 16, 1997, the prosecution filed a notion to nolle
prosequi the terroristic threatening in the first degree charge.
The Adult Probation Departnent (APD) filed its Presentence

D agnosi s and Report (Report) on July 2, 1997, and copies were
given to the court, the prosecution, and Petitioner’s attorney on
July 10, 1997.

The Report indicated that Petitioner’s notion for
deferral should not be granted because Petitioner had been
granted a simlar notion in 1987 in California for a felony type
charge. APD believed that due to the prior California notion
Petitioner did not qualify for a second deferral. The
prosecution apparently argued that Petitioner had been previously
convicted of a crinme in California. On Septenber 16, 1997, Judge
Del Rosario sentenced Petitioner to five years’ probation with a

special condition, inter alia, of jail confinenment of forty-seven

days with credit for tine already served, in effect, denying
Petitioner’s notion for DANCP
B.

During his probationary period, Petitioner was
convicted of new crinmes under Cr. Nos. 01-1-0023 and 00-1-0626.
Petitioner apparently pled no contest to the offenses of theft in
t he second degree under Cr. No. 01-1-0023 and three counts of
theft in the second degree and one count of theft in the third
degree under Cr. No. 00-1-0626. The prosecution filed its Mtion

for Revocation of Probation and Resentencing (Mtion to Revoke).
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On Novenber 19, 2001, the Order of Resentencing was filed
revoking Petitioner’s probation and resentencing himto an “open”
ten-year prison termto run concurrently with the sentences in
Cr. Nos. 01-1-0023 and 00-1-0626, and giving “Credit for Tinme
Served.”

1.

Petitioner filed his HRPP Rule 40 petition on
Cct ober 23, 2002, alleging four separate grounds. On
Novenber 18, 2002, the prosecution filed an answer addressing
grounds one through three. The Attorney Ceneral addressed G ound
four. On Decenber 5, 2002, Petitioner filed an opposition to the
prosecution’s answer and a notion for appointnment of counsel for
evidentiary hearing. On Decenber 19, 2002, Petitioner filed a
“Second Mdtion to Appoint Counsel and Motion to Correct Credit
for Time of the Detention Prior to Sentence Pursuant to [Hawai ‘i
Revi sed Statutes (HRS)] 8§ 706-671(2)” (Petitioner’s Second
Motion) and raised an additional issue of “his credit for tine of
detention prior to sentence.”

In her March 6, 2003 Order, Judge Sims rul ed that
Petitioner’s four requests for relief were patently frivol ous and
wi thout nmerit, and that Petitioner’s request for “presentence
credit to be verified” was outside the scope of HRPP Rule 40; the
court accordingly denied the petition wthout an evidentiary

heari ng.
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L1l

In his application, Petitioner maintains that
(1) “[t]he prosecuting attorney lied . . . by stating to the
[jJudge that Petitioner should not have [a] (DANC) because
[Pletitioner was a convicted felon[] . . . [,]” (2) “[t]his false
statenent . . . caused the [j]Judge to erroneously den[y] me the
‘DANC or the deffered [sic] acceptance to ny plea
bargain . . . [,]” (3) his counsel was ineffective for failing to
“contest this false statenent . . . and failled [sic] to take
ot her actions to correct this unjust [sic] against
[Pletitioner[,]” (4) his trial counsel “Paul Cunny [sic] sent one
of his attorneys P. McPherson to represent ne at sentencing,

[ who] asked Judge Sims to sentence (ne) consecutively with
all other charges . . . and | spoke out . . . and asked the judge
to pl ease sentence nme concurrently with ny other charges.”?
Petitioner also states he “ask[s] the [s]Juprene [c]ourt to please

check the court records[,] . . . [he] is not an attorney
and know [sic] little about the |l aw and may have difficulty
obtaining these records[,] . . . Petitioner . . . has limtation
[sic] mentally and physically because Petitioner had been
assualted [sic] by prison gang (USO and was al nbst nurdered in
[sic] Cct-3-03."

| V.

In its answering brief, the prosecution responded to

8 As to this matter, the court did inpose the sentences in Cr. Nos.
97-578, 00-1-00626, and 01-1-0023 to run concurrently.
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inter alia, the foregoing argunents. As to Petitioner’s argunent
(1), the prosecution concedes that “within [the prosecution’s]
answer” “[t]he [prosecution] m stakenly stated, ‘Petitioner was
convicted in Al aneda County, California[.]’” The prosecution

al so acknowl edges that “this m staken fact al so seens to be part
of the reasoning by Judge Sims for denying Petitioner’s
Petition.”

Neverthel ess, it argues that “the error was harnmnl ess
beyond a reasonabl e doubt because even w thout the m staken fact,
Judge Sinmms correctly denied Petitioner’s Petition . . . since he
advanced no colorable clainf,]” i.e., that “he received
i neffective assistance of counsel regardi ng proceedi ngs before
Judge Del Rosario.” The prosecution argues that “[i]n his
witten notion on behalf of Petitioner, Petitioner’s attorney
clearly states that it is his belief that Petitioner was
qualified for a deferral since Petitioner was a ‘first tine
offender’. See R A at 15[,]” and “nothing in the Record
suggests Judge Del Rosario acted with the belief Petitioner was a
convicted felon.”

As to Petitioner’s argunent (2), the prosecution
mai ntains that “even if what Petitioner says is true, there was

no loss of a ‘potentially meritorious defense. According to
the prosecution, “Petitioner has not shown that the outcone for
the instant case woul d have been changed even if Petitioner’s
attorney, as he alleges in his Petition, did not act upon the

information that Petitioner provided.” It argues that “[t]he

6
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record shows that the Report filed by [ APD] and given to Judge
Del Rosario, Petitioner through his attorney, and [the
prosecution], all reflected that Petitioner did not have a
conviction on his record that would preclude himfromgetting a
deferral. See, Report at 4-5, 9.” (Boldfaced enphasis in
original.) The prosecution further contends that “Petitioner in
this case failed to provide the necessary transcripts from any
previ ous court date, specifically those on May 27, 1997 and

Sept enber 16, 1997, the dates Petitioner alleges his counsel

acted ineffectively.” According to the prosecution, Petitioner
has failed to . . . show that Judge Del Rosario believed
Petitioner had a felony conviction in California[] . . . [and]

that Judge Del Rosario used that belief as a basis for his
decision to deny the deferral, as required.”

Al ternatively, the prosecution states that “[a]ssum ng
arguendo, that Judge Del Rosario determ ned that a petitioner had
a felony conviction and it precluded Petitioner fromreceiving a
deferral, . . . the ultimte outcone of the case is not changed
[ because t] he standard deferral period for a class B felony is at
mnimumfive years, . . . with the maxi nrum possibility of ten
years[,] HRS. 8§ 853-1(b) (2002 Supp.)[,] . . . the fact he
comm tted subsequent offenses within that time period would have
had his deferral set aside and allowed the court to resentence in
a manner simlar to when probation is revoked. H R S. § 853-3

(1993 Repl.)[.]” (Boldfaced font in original.)
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V.

Petitioner filed a counterstatenent (reply brief) to
the answering brief. As to argunent (1), he reiterates that “ny
attorney at the time did not take due diligance [sic] and
properly refute and respond, |et alone object to the prosecutor’s
false clains.” According to Petitioner, “only after the
prosecutor objected to ny attorney [sic] notion for a “DANCP’
using false informati on concerning ny past history that the
Honor abl e Judge Del Rosario denied [his] notion.” He denies the
error was harmess for “*DANCP . . . was denied ne[,]
there is real harm and a |lack of fairness . . . [,]” and
requests that this court “grant ny ‘DANCP plea [sic] for the
1997 offense which will positively affect ny present status and
time of incarceration.”

VI .

As to Petitioner’s argunment (3), the ICA essentially
states that “a claimfor ineffective assistance of counsel or
that the circuit court erred in denying his DANC plea [was not
est abl i shed because Petitioner’s] counsel argued for the deferred
acceptance, and the circuit court’s denial does not render
[ Petitioner’s] counsel ineffective.” |1CA SDO at 3. The ICA also
declares that the court “did not err in denying [Petitioner’s]
Rul e 40 Petition without a hearing because [Petitioner] did not
show a colorable claim” 1d. The ICA did not address

Petitioner’s request for correction of his presentence credit.
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VI,
Petitioner’s allegations are to be taken as true

al t hough hi s conclusions need not be. State v. Allen, 7 Haw.

App. 89, 92, 744 P.2d 789, 792 (1987). Thus, Petitioner’s first
al l egation, that the prosecuting attorney incorrectly stated at
sentencing that Petitioner was disqualified for a DANCP because
Petitioner was a convicted felon -- nust be taken as true.
Moreover, this allegation is not denied by the prosecution.
Further, the prosecution admts that in its answer to the Rule 40
petition, it incorrectly stated that Petitioner had been
previously convicted. As nentioned previously, the prosecution
al so concedes that this erroneous statenent “also seens to be
part of the reasoning by Judge Simms for denying” the petition.
VI,

Al t hough the prosecution states that the Report
reflected that Petitioner did not have a conviction, the Report
stated that “[t]he [Petitioner] is ineligible for a deferral of
his nol o contendere plea, as he was granted a simlar notion in
Al ameda County, California on May 18, 1987 for a firearns
offense.” In this regard, HRS chapter 853, entitled “Crim nal
Procedure: Deferred Acceptance of Guilty Plea, Nolo Contendere
Pl ea,” governs notions for deferred acceptance of no contest
pl eas such as that made by Petitioner in the underlying crimnal
case. HRS § 853-4 sets forth exclusions fromdeferra

consideration, including the follow ng, which are rel evant here:
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This chapter shall not apply when:

(8) The defendant has a prior conviction for a felony
commtted in any state, federal, or foreign
jurisdiction;

(11) The defendant has been charged with a felony offense
and has been previously granted deferred acceptance of
guilty plea status for a prior offense, whether or not
the period of deferral has already expired

HRS 88 853-4(8), (11) (enphases added).

The Report prepared by the APD lists as part of
Petitioner’s “Adult Record” the follow ng three offenses and

di spositions in Al aneda County, California:

05/ 14/ 87 12031(A) PC-Carry Loaded Firearm Public Place
05/ 18/ 87 Prosecution Diversion/Deferral Program

04/ 19/ 87 242 PC-Battery

04/ 20/ 88 Rel eased/ detention only/insufficient evidence
04/ 30/ 88 242 PC Battery

05/ 03/ 88 Prosecution rejected/victimunavail able/victim

declined to testify

(Enmphases added.) The Report posits that “[t] he defendant is

ineligible for a deferral of his nolo contendere plea, as he was

granted a simlar notion in Al ameda County, California on May 18,

1987 for a firearnms offense.” (Enphases added.)
As applied in this case, the |egislature contenpl ated

in HRS § 853-4(8) that a prior conviction in another state would

excl ude a defendant from considerati on under HRS chapter 853 and
precl ude said defendant fromreceiving a deferred acceptance of a
no contest plea. In HRS § 853-4(11), the legislature
contenplated that a “previously granted” deferral for a prior

of fense would simlarly exclude a defendant fromreceiving a
deferred acceptance. However, in this clause, the legislature

did not refer to a “previously granted” deferral in another state

10
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as being a ground for disqualifying defendant from deferral
consideration. Thus, it can be reasonably concluded that the
| egislature did not intend that a prior deferral from another
jurisdiction would disqualify a defendant fromreceiving a

deferral in this state. See In re Water Use Pernt Applications,

94 Hawai ‘i 97, 151, 9 P.3d 409, 463 (2000) (explaining that
“where the |l egislature includes particular | anguage in one
section of a statute but omts it in another section of the sane
Act, it is generally presuned that the | egislature acts
intentionally and purposely in the disparate inclusion or
excl usion” (brackets and internal quotation marks omtted)).
Hence, it was error for the prosecution to argue Petitioner had a
prior conviction and, arguably, error for the APD to contend that
Petitioner was disqualified because of a prior deferral in
Cal i forni a.

| X.

The prosecution argues, however, that, assum ng
arguendo Judge Del Rosario was influenced by the prosecution’s
argunent or the Report, the error was harm ess beyond a
reasonabl e doubt because the “ultimate” result would be the sane.
As previously nentioned, Petitioner was convicted of new crines
during his probationary period and his probation was subsequently
revoked and Petitioner sentenced to prison. An order granting a
DANCP i nposes conditions simlar to those i nposed on a sentence

of probation. See State v. Kaufman, 92 Hawai ‘i 322, 328, 991

P.2d 832, 838 (2000) (“[T]he DAG plea deferral period is closely
11
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anal ogous to a “probationary period.”); see, e.g., United States

v. Bosser, 866 F.2d 315, 317 (9th Cr. 1989) (recognizing that
Hawai i’ s “deferred-acceptance rule is designed as a form of
puni shrment, representing Hawaii’'s judgnent that in sone
circunstances crinme is nore appropriately sanctioned by a
probation-1ike sentence than by the stigna of a pernanent

crimnal record”); People v. Peretsky, 616 P.2d 170, 172 (Col o.

Ct. App. 1980) (recognizing that revocation of probation is

cl osely anal ogous to revocation of deferred sentence). The
breach of such DANCP order conditions nay |ead to revocation and
prison. In this case probation was revoked because Petitioner
had been convicted of three new crinmes. However, the
prosecution’s argunent that the error was harm ess beyond a
reasonabl e doubt is not persuasive. Assumng Petitioner would
have been granted his DANCP, it is speculation as to what effect
a DANCP as opposed to a conviction would have ultimtely had on
Petitioner’s subsequent prison sentence or on the setting of his
m ni mum sentence. In this regard he argues that the granting of
his DANCP “wi || positively affect his present situation and tine
of incarceration.”

That Petitioner be able to nove for a DANCP and request
consideration for such a plea was a condition of the plea
agreenent. If the first circuit court was under the
m sapprehension that Petitioner was ineligible for a DANCP either
t hrough the prosecution’s argunent or the Report, then Petitioner
shoul d have a new hearing on hi s DANCP

12
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X.

Petitioner apparently noved for an attorney for his
Rul e 40 appeal. This request was denied. As nentioned, he
mai ntai ns that he knows little about the |law and nmay have
difficulty obtaining records. The prosecution points out that
Petitioner failed to obtain transcripts of the May 27, 1997 and
Sept enber 16, 1997 hearings. Petitioner is presently
i ncarcerated at Waiawa Correctional Facility. Counsel would be
necessary to review the court record, obtain the appropriate
transcripts, and marshall the evidence. This court has held
“that counsel nay be appointed in post conviction proceedi ngs at

the discretion of the court.” State v. Levi, 102 Hawai ‘i 282,

288, 75 P.3d 1173, 1179 (2003). The Levi court further noted

t hat :

The constitutional right to assistance of counsel under the
sixth amendment of the United States Constitution, [sic]
does not apply to habeas corpus proceedings. The petition
here is one for post-conviction collateral remedy.
Appoi nt ment of counsel for an indigent in such proceedi ngs
is discretionary with the court. Appointment may be
properly made if the petition raises substantial issues
which require marshalling of evidence and | ogica
presentati on of evidence and | ogical presentation of
contentions. No such issue has been raised in this case.

|d. (quoting Engstromv. Naauao, 51 Haw. 318, 321, 459 P.2d 376,

378 (1969)) (brackets and enphasis in original). *“Appointnent
may be properly nmade if the petition raises substantial issues
whi ch require marshalling of evidence and | ogical presentation of
evi dence and | ogical presentation of contentions.” 1d. (quoting
Naauao, 51 Haw. at 321, 459 P.2d at 378) (enphasis omtted). It

woul d appear under the circunstances that counsel should be

13
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appointed for Petitioner in this case if he so qualifies.
Addi tionally, the prosecution on appeal in effect

concedes an error in the credit for time served given Petitioner:

In any event, the Record reflects that Petitioner was
sentenced consistent with the guidelines set forth under
[HRS] & 706-671 except for one m nor m stake. Judge Simms
i mposed a sentence of 10 years incarceration, specifically
giving Petitioner “credit for time served.” See R. A at 23.
In the Judgnment, Guilty Conviction, and Probation Sentence
filed by Judge Del Rosario on Septenmber 16, 1997, ("“1997
Judgment”) Petitioner was given credit for a total of 47
days presentence incarceration, the period of time from his
arrest to his release on bail for this particul ar charge.
See R. A. at 18. However, based on the “Record of
Presentence Credits” provided by Corrections and a letter to
Petiti oner dated Decenber 5, 2002 from HPA, Petitioner was
given credit for 46 days, a |loss of one day. See S.P.P.
R.A. at 91 and 94. This seens to be the only possible error
made in the cal cul ation of presentence detention for
Petitioner.

The first circuit court was incorrect in ruling that the question
of time served was “outside” HRPP Rule 40. HRPP Rule 40 permts
a defendant to challenge the m scal culation of tinme served. HRPP
Rul e 40(a)(2)(iii) provides that “[a]ny person may seek relief
under the procedure set forth in this rule from custody based
upon a judgnent of conviction, on the foll ow ng grounds:

any ot her ground neking the custody, though not the judgnent,

illegal.” (Enphasis added.) The attorney general appeared in
this special proceeding. Therefore, the court should have
considered Petitioner’s credit claim However, inasnmuch as we
remand for a hearing on the petition, the circuit court nust
consi der the question of credit for tinme served.
Xl .
The Decenber 10, 2004 I CA SDO is reversed, the March 6,

2003 order of the court denying Petitioner’s Rule 40 petition

14
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wi thout a hearing is vacated and the case renanded to the court
(1) to hold a hearing on the case and (2) to appoint counsel if
Petitioner qualifies for appointed counsel.

DATED: Honol ul u, Hawai ‘i, February 14, 2005.
W1 1iam Sangster Ahol el ei,
petitioner/petitioner-

appel l ant pro se, on the
appl i cation.
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